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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

SHERRI STEWART,
Plaintiff

V.
Civil Action No. 3:13ev-30092KAR

NANCY A. BERRYHILL,
Acting Commissioner of Social Security,

Defendant

— e N e N N N

MEMORANDUM AND ORDER REGARDING PLAINTIFF'S MOTION FOR ATTORNEY'S
FEES PURSUANT TO THE EQUAL ACCESS TO JUSTICE ACT
(Dkt. No. 66)

ROBERTSON, U.S.M.J.

l. INTRODUCTION

Now before the court is a motion by Plaintiff Sherri Stewart ("Plaintiff") pursteaathe
Equal Access to Justice Act ("EAJA"), 28 U.S.C. § 2412(d), for an award of attdiees/and
expensemcurred to obtain retroactive Social Security Disabilityuhasice("SSDI") benefits.
Plaintiff seeksattorney's fees in the amount of $33,808.34 for work performed from September
25, 2012 through July 21, 2017. The Acting Commissioner of the Social Security
Administration ("Commissioner") opposes the Plaintiiquest The parties have assented to
the court's jurisdictionSee28 U.S.C. § 636(c); Fed. R. Civ. P. 73. For the following reasons,
the court DENIES Plaintiff's main for attorney's fees and expenses.

Il BACKGROUND

The protracted history of thsase, as set out Btewart v. Berryhill Civil Action No.

3:13cv-30092-KAR, 2017 WL 2435281 (D. Mass. June 5, 2017), is as follows:
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On April 10, 2009, Plaintiff applied for SSDI (Dkt. No. 1-3 at 6). She was found not
disabled on June 2, 2009 (Dkt. No. 47-7 at 4). However, on November 11, 2010, upon
reconsideration, she was determined to have been disabled as of December 2008 and was
awarded retroactive benefits from December 2008 to October 2010 (Dkt. No. 1-3 at 6;
Dkt. No. 47-7 at 4). On February 18, 2011 and March 23, 2011, the Social Security
Administration ("SSA") billed Plaintiff for its alleged overpayment of héroactive

SSDI benefits due to offsets by workers' compensation benefits that sivedd&it.

No. 1-3 at 6) Plaintiff disagreedvith the SSA's calculation of the amount of the offset,
claimed that she was owed additional retroactive SSDI benefits, and requessenh@ h
before an Administrative Law Judge ("ALJ") after the SSA denied her refques
reconsideration (Dkt. No. 1-3 at 6). On September 7, 2012, Plaintiff and the SSA's
Office of Dispute Resolution ("ODAR") agreed on a settlement amounthvitmgy
recommended to the ALJ (Dkt. No. 47-7 at 5). On September 25, 2012, accounting for
the workers' compensation offset, the ALJ awarded the following retrobemnedits to

which Plaintiff and ODAR had agreed: $11,520 to Plaintiff; $6,298 to her daughter; and
$4,020 to her son (Dkt. No.3 at 78; Dkt. No. 47-7 at 5).

Because the Commissioner did not pay the retroac®ia 8enefits the ALJ
awarded, on May 3, 2013, Plaintiff sought mandamus relief in this court (Dkt. No. 1; Dkt.
No. 1-3 at 8). In August 2013, a claims authorizer in the Centralized ALJ Group of the
Processing Center of the SSA's Office of Centralized @oes reviewed Plaintiff's file
in response to her writ of mandamus and determined that the ALJ miscalculated
Plaintiff's workers' compensation offset for December 2008 through July 2010 and, thus
the ALJ's decision was erroneous (Dkt. No. 14-1 1 3, 5, 6, 7). The claims authorizer
referred the case to the Appeals Council by submitting a "protest memoragioktm"

No. 14-1 at § 9). On January 24, 2014, the Appeals Council notified Plaintiff that it had
vacated the ALJ's decision and remanded the cdbe #LJ for further proceedings,
including a new hearing (Dkt. No. 34-3; Dkt. No. 41 at 1). On December 12, 2013,
Plaintiff asked this court to issue a temporary restraining order and/onioiaaty

injunction to prevent the hearing on the ground that the Appeals Council did not have
jurisdiction to remand the case to the ALJ (Dkt. No. 23). The Commissioner agreed to
stay the ALJ's hearing pending the court's decision on Plaintiff's motianND. 40).

On December 30, 2014, Magistrate Judge KennellePnan denied Plaintiff's motion

for a writ of mandamus based on [a lack of subject matter jurisdiction under 28 U.S.C. 8
1331 and] Plaintiff's failuréo exhaust the administrative avenues of relief made available
when the Appeals Council reopened the case and remanded it to the ALJ (Dkt. No. 41).
[Magistrate]Judge Neiman further denied Plaintiff's motion for a temporary restgainin
order and/or preliminary injunction, closed the case, and remanded it to the ALJ for

1 "[S]ection 224(a) of th§Social Security]Act, 42 U.S.C. § 424a(a), provides for an offset of
workers' compensation benefits against SSDI bene&tsSSDI benefits are to be reduced for
any month (prior to the month in which the individual attains the age of 65) in which the
individual is entitled to both SSDI and periodic workers' compensation benefits sioethat
benefit total from the two sources does not exceed eighty percent of kiisgipdity earnings.
Avery v. Astrug602 F. Supp. 2d 266, 268 (D. Mass. 2009).



hearing {d.). See Stewart v. Colviivil Action No. 13-30092-KPN, 2014 WL
7405753, at *1-2 (D. Mass. Dec. 30, 20Ié)nandedNo. 15-1162 (1st Cir. Jan. 13,
2016). Plaintiff appealefiMagistrate]Judge Neiman's ruling (Dkt. Nos. 42, 45, 46). On
January 13, 2016, the First Circuit affied [Magistrate] Judge Neiman's decision,
concluding that "exhaustion of administrative remedies is required” (Dkt. No. 45)

The ALJ who presided over the first hearing in September 2012 also presided
over the second hearing and issued her decision on September 30, 2016 (Dkt. No. 47-7).
The ALJ addressed whether: (1) there was an overpayment or underpayment of
Plaintiff's and her children's retroactive SSDI benefits considering dhieevs'
compensation offset; (2) there was an error in the settlenrerg that were incorporated
into her September 25, 2012 decision; and (3) the SSA's protest was timely (Dkt. No. 47-
7 at 6). The ALJ determined that Plaintiff was entitled to recover the settlemesmtamo
that was included in her September 25, 2012 decision (Dkt. ND.a4B-12).
Consequently, the ALJ found that Plaintiff and her children had been underpaid and
awarded the following: $11,520 to Plaintiff; $6,298 to her daughter; and $4,020 to her
son (Dkt. No. 47-7 at 11-12). These amounts were tedgced by the "maximum
amount [of attorney's fees] allowed" (Dkt. No. 47-7 at 12).

Because Plaintiff had not received payment on December 28, 2016, she filed
another motion for a writ of mandamus (Dkt. No. 47). On February 21, 2017, the
Commissioner opmed Plaintiff's motion and moved for dismissal of her complaint
based on payment to Plaintiff and her children on or about February 2 and 6, 2017 (Dkt.
No. 53-1). Plaintiff agree[d] that so much of her motion as was directed at obtaining
payment from the Commissioner [was] moot, but argue[d] that she [was] erditled t
attorneys' fees and costs under the EAJA (Dkt. No. 54). The Commissioner dispute[d]
this contention (Dkt. No. 57).

Id. at *1-2 (footnote omitted). On June 5, 2017, the undersiget&simined that Plaintiff's
requesfor attorney's fees and expensesler the EAJA was premature because "final judgment”
had not yet enteredenied Plaintiff's motion for a writ of mandamus, and allowed the
Commissioner's motion to dismiskl. at *3 (quoting 28 U.S.C. § 2412(d)(1)(B))hereatter,
Plaintiff movedfor fees and expenses (Dkt. No. 66). The Commissioner opposed Plaintiff's
motion, Plaintiff responded to the Commissioner's opposition, and the Commissioner replied

(Dkt. Nos. 68, 69, 72).

1. DISCUSSION



The Commissioner opposes anaadlof attorney's fees and expenseder the EAJA
alleging that: (1) Plaintiff was not a "prevailing party" as that term is usesl timel EAJA; (2)
if Plaintiff is deemed to be a prevailing parygr application for fees is untimely with respect to
fees incurred for work performed from September 25, 2012 through December 30, 2014; and (3)
Plaintiff's attorney's requested hourly rate of $250 is excessive (Dkt. Nona®) court's view,
bindingprecedent compels the conclusion that Plaintiff is not a "prevailing partyiaaterm
has been interpretedecause Plaiiff did not meet the precondition of beingpaevailing party
as the EAJA defines that tersge28 U.S.C. § 2412(d)(1)(Ashe @nnot recover under the
statute. Consequently, the caaidiscussion is limited tihe first of theCommissioner's three
objections.
The EAJA provides in relevant part:
[A] court shall award to a prevailing party other than the UniteteStfees anadther
expenses . . . incurred by that party in any civil action (other than cases sounditlg in t
including proceedings for judicial review of agency action, brought by anstghe
United States in any court having jurisdiction of that action, unless the courttfaidbé
position of the United States was substantially justified or that special circuestan
make an award unjust.
28 U.S.C. § 2412(d)(1)(A). "The purposktioe Act isto ensure that certain individuals will
not be deterred from seeking review of, or defending against, unjustified governautiotal
because of the expense involveddtonov v. Napolitanpg562 F.3d 84, 88 (1st Cir. 2009)
(quotingScarborough v. Princip541 U.S. 401, 407 (2004) "The EAJAfeduces the digpity
in resources between individuals . . . and the federal governmamnriby, 562 F.3d at 88
(quotingH.R. Rep. No. 99-120(1), at 4 (1985%¢printed in1985 U.S.C.C.A.N. 133).
Only a "prevailing party" is entitled to an award under the EAJA. 28 U.S.C. §

2412(d)(1)(A). SeeBuckhannon Bd. & Care Home, Inc. v. W. Va. Dep't of Health & Human

Res, 532 U.S. 598, 603 (2001) ("In designating those parties eligible for an awardatidit



costs, Congress employed the term 'prevailing party,’ a legal temi"pf &he Supreme Court
defined "prevailing party" ilBuckhannoras "one who has been awarded some rielig¢he court
...." ld. (emphasis added)[E]nforceable judgmea on the merits and cowtdered consent
decrees create the 'material alteration of the legal relationship of the pacgssary to permit

an award of attorney's feesld. at 604 (quoting ex. State Teachers Ass'n. v. Garland Indep.
Sch. Dist. 489 U.S. 782, 792-93 (1989)n other words, EAJA recovery is limited to litigants
who succeed in a case in whittere is a "judicially sanctioned change in the legal relationship
of the parties."Id. at 605. A party's mere success in accomplishing its objectives . . . is
insufficient to confer it prevailing party statusCastafedaCastillo v. Holder 723 F.3d 48, 57
(1st Cir. 2013).SeeGay Officers Action League v. Puerto Ri2zd7 F.3d 288, 293 (1st Cir.
2001)(""[A] plaintiff "prevails" when actual relief on the merits of his claim materially alters the
legal relationship between the parties by modifying the defendant's beimeaioay that

directly benetts the plaintiff.")(quotingFarrar v. Hobby 506 U.S. 103, 111-12 (1992)).
Prevailing party status has been construed as requiring satisfaction ofdienfipconditions:

"[1] there has been a cowotderedmaterial alteration of the lafjrelationship of the parties,’ [2]
that order has been rezkd to an enforceable judgment, and [3] the judgment has been approved
by the court. Walsh v. BosUniv., 661 F. Supp. 2d 91, 94 (D. Mass. 2009) (quoting
Buckhannon532 U.S. at 604). THauckhannorCourt's reasoning appliegé&nerally to all fee
shifting statutes that use thgrévailing party terminology . . . ."'Smith v. Fitchburg Pub. Schs.,
401 F.3d 16, 22 n.8 (1st Cir. 2005) (quotdge v. BosPub. Sch$.358 F.3d 20, 25 (1st Cir.
2004)). See also Hutchinson ex rel. Julien v. PatrigB6 F.3d 1, 8 (1st Cir. 201¢)The

concepts that shape the term ['prevailing party’] apply broadly to the emitnexse of federal

fee-shifting statutes.").



Plaintiff hasfailed to establisithe EAJA's threshold regrement of being arevailing
partyin light of the absence of couordered reliebn the merits of her claineg both stages of
the litigation(Dkt. No. 69 at 1).SeeWalsh 661 F. Supp. 2d at 94. Although 42 U.S.C. 8§ 405(g)
entitlesaclaimantto seek review of a decision by the CommissioR&intiff's first motionfor
mandamus, which was filechdMay 3, 2013, did not seek review under 8§ 405(g) (Dkt. No. 1).
See42 U.S.C. 8405(g). Instead, pursuant to the federal question jurisdiction statute, 28 U.S.C. §
1331,Plaintiff asked the aart to order the SSA to pay the amount the ALJ awarded on
September 25, 201#(). Thereafter, the Appeals Council notified Plaintiff thatatreopened
the ALJ's decisiomlue to theallegedmiscalculation of the worker's compensation offset and, on
January 24, 2014t remanded the case to the ALJ for further proceedings, including a new
hearing? On December 30, 201MagistrateJudge Neimawlenied Plaintiff's motion for
mandamus based, in part, on the ceuaick ofsubject matter jurisdictionnder § 1331 and
becausen light of the Appeals Council's decision to reopen the case and remand it to the ALJ,
mandamus was not available to Plaintifio failed to exhaust all availabledministrative
remediegDkt. No. 41). Magistrate Judgeeinan also denied Plaintiffidecember 12, 2013
request for a temporary restraining order/preliminary injunction to prettedsecond hearing

before the ALJi¢l.). He orderedhe caséo be closed and remanded to the SSA to conduct the

2 According to the Appeals Council's notice to Plaintiff, Sections 404.987-404.989 of Title 20 of
the Code of Federal Regulations apply to reopening a case due to an error in a benefit
computation (Dkt. No. 34-3 at 4). Section 404.988(b) permits a decision to be reopened
"[w]ithin four years of the date of the notice of the initial determination” for "gooc faas

defined in 8 404.989. 20 C.F.R. § 404.988(b). "A clerical error in the computation or
recomputation of benefits" constitutes "good cause” to reopen a decision. 20 C.F.R. 8§
404.989(a)(2). me Appeals Council determined that the notice of initial determination in
Plaintiff's casavas issued on November 11, 2010. The ALJ faiadithe SSA's protest to the
Appeals Council was not timely because it was initiaeygbhd four years of the initial decision

of June 2, 2009 (Dkt. No. 34-3 at 4; Dkt. No. 47-7 at 9).
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second hearingd.). The First Circuit affirmedagistrateJudge Neiman's decision (Dkt. No.
45).

Plaintiff's second motion for a writ of mandamus on December 28, 2016 sought to direct
the Commissioner to pay the retroactive SSDI benefits the ALJ awarded em8epB80, 2016
after the second hearingee Stewar2017 WL 2435281, at *3. FollowingglCommissiones
payment othe benefitsn February 2017, the court issued an order denying Plaintiff's request
for mandamus relief and granted the Commissioner's motion to dismiss the cas®.&5ee id.
at *2-3.

Buckhannon'sejection of the s@alled "catalyst theoryprecludesa finding that Plaintiff
wasaprevailing partyunder the EAJA (Dkt. No. 69 at 3-5Buckhannon532 U.S. at 605"A
defendant's voluntary change in conduct, although perhaps accomplishing what tHé plainti
sought to achiex by the lawsuit, lacks the necessary judicrgdrimaturon the change.'ld.

The Court concluded that its "precedents . . . counsel[ed] against holding that theeearrigr
party' authorizes an award of attorney's f@gouta corresponding altation in the legal
relationship of the parties.ld. See Diffenderfer v. Gom&olon 587 F.3d 445, 454 n.5 (1st

Cir. 2009) (rejecting plaintiff's catalyst argumemjpnoy, 562 F.3d at 898uckhannoriheld

that mere success in accomplishing a party's objectives is insufficient foréeading party for

a fee award. The Court rejected the catalyst theory which had been accepted bycuasy ci
including this one.") (citindBuckhannon532 U.S. at 606)Alonso-Velez v. Comm'r of S&ec,

796 F. Supp. 2d 300, 303 n.4 (D.P.R. 2011) (noting that plaintiff could not claim prevailing party
status under a catalyst theory aBeickhannoh

Relying onRice Servs., Ltd. v. United Statd85 F.3d 1017 (Fed. Cir. 200P)aintiff

contends that she has prevailing patgtus and is entitled to EAJA relief because sheived a



judgment on the meritsnaDecembeBO0, 2014 whemMagistrateJudge Neiman ordered that the
case be closed and remandethe SSA for the second hearing (Dkt. No. 41 at 2; Dkt. No. 69 at
4-5). However,Ricés holding supports the Commissioner'sgion that Plaintiff is not ao-
calledprevailing partyand insteadjs advancing a catalyst theory. Rice the plaintiff sought
judicial relief from the Department of the Nav{eslure to comply with the terms of its
solicitation beforeawarding a contract to another partgl. at 1018-19. IfRice as here, the
government voluntarily "undertook remedial action" before the court ruled on theffifainti
requests for reliefld. at 1027. Once the government informed the court that remedial action
was underway, the court found the plaintiff's "'protestessentially modtand disnssed the
case "without reaching the meritdd. An order that "[t]he remedial action described and
promised in [the government's] submission shall be undertaken" was included sntissal
ordets first paragraphld. at 1026 at n.5. The appellate court rejected the plaintiff's contention
that this portion of the dismissal order materially altered the legal relationshipdvetiae
parties therebgffording the plaintiff prevailing partgtatus under the EAJAd. at 1027. Te
court found thaeven ifthe plaintiff's motion was a catalyst for the government voluntarily
undertaking @medial measures, the plaintifis not a prevailing partyd. The court explained:
Buckhannordoes not allow a court take what would otherwise be a "catalystory"
case and convert+#- through language like that used in paragraph one of the Dismissal
Order— into a case where the plaintiff is nevertheless accorded "prevailing ptatys.
Were we to hold otherwise, the Court's holdin@utkhannorcouldbe eaily
circumvented by any order "directing'party to take action.
Id. Similar reasoningequires theonclusion thaMagistrateJudge Neiman's ordefenying
Plaintiff's request for relief;losing the caswithout entering a judgment on the meréad

directingthe Commissioner tbold the hearing that she had voluntadgtermined was required

does not convert Plaintiff's catalyst theory case into one that permits heritoattataney's fees



as a prevailing partynder the EAJA Contrast Castafied&astillo, 723 F.3d at 58-5@laintiff
gualifiedas a prevailing partgased on the court's order of remand to a government agency,
retention of jurisdiction, and entry of final judgment on the merits after plasudteeded in the
remand proceedisgoefore the agency).

Plaintiff further contends that her second motion for a writ of mandamus filed in
December 2016 caused the Commissioner to make the payment in February 2017, and, therefore
the payment was not made voluntarily (Dkt. No.a63-4). However, in similar circumstances,
courts have interpreted the Supreme Court's rejection chthbyst theorys requiringdenial to
plaintiffs of prevailing party status that would entitle those plaintiffs to EAJA f€@snpareMa
v. Chertoff 547 F.3d 342, 344 (2d Cir. 2008) (plaintiff did not "fit the definition of a 'prevailing
party" where defendants voluntarily gave plaintiff the relief he soughttaereafter, the court
dismissed plaintiff's action for a declaratory judgment and arand as moot and did not award
the requested reliefilorillo-Cedron v. Dist. Dir. for the U.S. Citizenship & Immigration Servs.
452 F.3d 1254, 1258 (11th Cir. 2006) (plaintiffs were not "prevailing parties" because they "did
not obtain relief on the merits of their claim;" instead, the government volyraatéd on their
applications before the district court entered final judgment and, then, the cousseditiie
case as moot).

Presuming thaghe isaprevailing party and;iting Pierce v. Underwody 487 U.S. 552
(1988),Plaintiff argues thathe "substantially justified" or "special circumstances" excaptto
the EAJAdo notwarrant denying henrequest for attorney's fees in light of the Commissioner's
alleged bad faitlfDkt. No. 69at 1-3 & n.1). Id. at 557, 568-71Because Plaintiffails to
establish that she wageevailing party howeverthe Commissioner's alleged bad faithes not

enterinto the analysis of whether or notdward attorney's fees and expensader 20 U.S.C. §



2412d). SeeCastaiedaCastillo, 723 F.3d at 57 (in order to prove eligibility for an award of
attorneys' fees under the EAJA, a plaintiff "must establish (1) that he isetraliog party in
the civil action; (2) that his petition was timely filed; (3) that government's position was not
substantially justified; and (4) that no special circumstances make anayeamdt the
government unjusf. Compare Rodrigues v. Colvi€ivil Action No. 13-30207-MGM, 2015
WL 6157909, at *2-3 (D. Mass. 2015) (addressing the appropriate amount of attorney's fees
under the EAJAafter the par@s agreed that plaintiff was a prevailing pamty finding that the
"'special circumstances™ exception&@412(dj1)(A), which considera plaintiff'sbad faith,
did not apply tahe facts of the caseasPlus, L.L.C. v. U.S. Dept. of the Interi6®3 F. Supp.
2d 80, 85-88 (D.D.C. 2009) (plaintiff who obtain@gudgment on the merits was a prevailing
partyunder the EAJA and was entitled to attorney's fees under § 2412(d)(1)(A), but was not
entitled to an award of attorney's fees under 8§ 2412(b), which permits a discyetéenaward
to a prevailing partyf the court finds the government acted in bad faith).

IV.  CONCLUSION

The Commissioner's delay in paying Plaintiénefitsshe had agreed to pesy
regrettable, but Plaintiffiid not obtain "judicial relief."Buckhannon532 U.S. at 606.
Accordingly, she is not a prevailing party and is not entitled to recover at®faes and

expenses under the EAJA.

3 Plaintiff requests an additional award of $5,459.25, which, apparently, is the amount of
attorney's feewithheld from her retroactive benefasvard that wascurred to obtain the
favorable ALJ decision (Dkt. No. 66). The Commissioner correctly notes that recovery unde
the EAJA is limited to attorney's fees incurred "in any civil action.”" 28 U.&2Z212(d)(1)(A).
Because judicial reviewfdéhe Commissioner's final decision is obtained by commencing a "“civil
action" in the district court, the EAJA does not entitle Plaintiff to recoverrety's fees for work
performed at the administrative level. 42 U.S.C. § 405%ge Perkins v. Astrub68 F. Supp.

2d 102, 103 n.1 (D. Mass. 2008) ("While the EAJA applies to civil actions filedurt, a

separate statute provides that, atatministrativelevel, Social Security claimants, in limited
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For the foregoingeasons, Plaintiff's motion for attorney's fees and expenses (Dkt. No.
66) is DENIED. Theclerk's office is directed to close the case.

It is so ordered.
Dated: October 23, 2017 /sl Katherine A. Robertson

KATHERINE A. ROBERTSON
United States Magistrate Judge

circumstances, may be entitled to attorney's égeml to a certain percentage of the claimant's
recovery.") (citing 42 U.S.C. 8 406).
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