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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

BRENDA ZEMROCK
Plaintiff,
Case No. 14v-30107KAR

V.

YANKEE CANDLE CO., INC,,

N e N N N N N N N

Defendant.

MEMORANDUM OF DECISION AND ORDER ON DEFENDANT'S MOTION FOR
SUMMARY JUDGMENT AND MOTION TO STRIKE
(Dkt. Nos. 79 and 88)

ROBERTSON, U.S.M.J.

l. INTRODUCTION

Defendantrankee Candle Company, Inc. ("Defendant” or "Yankee Cankdésmoved
for summary judgmenwith respect to the muitount employment discrimination complaint
brought byBrenda Zemrock ("Plaintiff"), a former employeRlaintiff has brought claims
against Defendant for: (1) discriminating against her due to her disability inaotdtthe
American Disabilities Act ("ADA"), 42 U.S.C. 88 12101-12213, and its Massachusettganalo
Mass. Gen. Laws ch. 151B ("Chapter 151B"), by subjecting her to a hostile worbreneit,
constructively discharging her, and failing to reasonably accommodateshbility; (2)
retaliating against her in violation tife ADA, 42 U.S.C. § 12203; and (3) discriminating against
her in violation of Chapter 151B by sexually harassing her, and aiding and abettiaf sex

harassmentDkt. No. 22)!

! Plaintiff has withdrawn Count I, which alleges a violatiéth@ Family Medical Leave Act
("FMLA"), and Count VIII, which alleges interference with an advantageousarship (Dkt.
No. 86-11 at 3).
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After the Massachuts Commission Against Discrimination found probable cause (Dkt.
No. 22 at 4 1 33)Plaintiff removed her claims to this coartd he parties have consedt® the
undersigned's jurisdictionSee28 U.S.C. § 636(c); Fe®. Civ. P. 73.Before the court is
Defendant's motion for summary judgment, a hearinglncoh was heldon October 25, 2016.
Plaintiff filed an opposition to Defendant's motion for summary judgment, whiahded|
Plaintiff's supporting affidavit (Dkt. No. 86). Defendant moves to strike paragraph 14 of
Plaintiff's affidavit based on its alleged conflict with her depositiomntesty (Dkt. No. 88).
The court ALLOWS Defendant's motion to strike (Dkt. No. 88), and does not consider paragraph
14 of Plaintiff's affidavitin its decision. For the reasons stated below, Defendaatienfor
summary judgmeniDkt. No. 79)is ALLOWED in part and DENIEDnN part.

. FACTUAL BACKGROUND

The courtviews the evidence in the light most favorable to Plaintiff, the nonmoving
party. SeelLipson v. Johnson & Wales UniWo. 96-159B, 1997 WL 576397, at *2 (D.R.l. July
17, 1997)citing Mesnick v. Gen. Ele€o.,950 F.2d 816, 820 (1st Cir.1991)

Defendant is a manufacturer and retailer of scented candles and candle asc@d3kbri
No. 82-8 at  4). On December 1, 2009, Heather McPherson, the manager of Yankés Candle
retail store at the Holyoke Mahired Plaintiff to be a "door greeter"” for the holiday season (Dkt.
No. 82-1 [Plaintiff's Deposition] at 3, 4) Plaintiff continued to worlas a sales associate after

the holidays and was promoted to second assistant manager in Februaig.20Altljough

2 Plaintiff received a copy of Defendant's employee handbook when she was hire@rand lat
received a revised copipkt. No. 821 atl1l; Dkt. No. 822 at7, 8). The handbook contained
Yankee Candle'anttdiscrimination andharassment policy and codelufsiness ethics and
conduct and explained the manner in which employees could bring complaints of policy
violations (Dkt. No. 82t at15, 16, 20, 24-31, 33, 34-35; Dkt. No. 8&t11-14, 17-24.



Plaintiff's title was "second assistananager,” she did not have any manageriaupervisory
responsibilitiegDkt. No. 82-1 at 8; Dkt. No. 82-2 at 6; Dkt. No. 86t 23 1 17). McPherson
and Sarah Fentothe assistant store manageere Plaintiff's immediate supervis@Bkt. No.

82-1 at7, 24, 26, 27Dkt. No. 82-2 at 6).Plaintiff was a partime hourly employee during her
term of employmendat Yankee Candle, which ended on June 28, 2012 (Dkt. No. 82-1 at 3; Dkt.
No. 82-3 at 15).

On December 9, 2011, Plaintiff underwent a hysterectomy due to endometriosis and
cancer Dkt. No. 82-1 at 41, 87; Dkt. No. 86-2 at 3 1 10). A second procedureagassary
shortly thereafteto stop internal bleeding (Dkt. No. 82-1 at 41, 42). Plaintiff took leave from
her job at Yankee Candle pursuant to the Family Medical Leave Act ("FMbARer surgery
and recuperatiofid. at40). When she returned to work on February 27, 201 reflsented
Defendant with letterffom her medical provideliadicatingrestrictions that wereequiredby
her medical conditior a prolapsed bladder (Dkt. No. 82-1 at 43, 46; Dkt. No. 82-2 at 25, 26,
27). Specifically, she could not lift objects that weighed entbanfifteen pounds and needed to
use the bathroom frequently (Dkt. No. 82-1 at4k3 Dkt. No. 822 at25, 26,27). Defendant
limited Plaintiff'slifting and allowedher to use the bathroom as needed (Dkt. No. 82-1 at 44, 56,
90).° Because Plaintifivould be requiredo closeand lock thestore if she was working alone
and had to use the bathroom, McPherson told Plaintiff that they would try to schedule
coworker to work withher (id. at 44 46). However, Plaintiff was scheduled to work alone for
about thirty minutes on at least "a couplecasions(id. at 4445). Plaintiff perceivedhat her

supervisors did not like her to close the store to use the restroom when she worked alone due t

3 Plaintiff took advantage of Defendant's Light Duty Program and ditifnmore than fifteen
poundsafter her December surgefipkt. No. 82-1 at 46, 53-54, 56, 9Dkt. No. 82-2 at 29).



the mtential loss of businesgl( at 46). Plaintiff underwent thirdsurgery on April 19, 2012 to
repair her bladdeaind was granted leave under the FMitédm April 17, 2012 to about May 26,
2012 (Dkt. No. 82t at 41 Dkt. No. 82-8 at 6; Dkt. No. 88-at3).

McPherson hired Matt Provost to waak a sales associate at Defendant's Holyoke Mall
storein the spring of 2011, before Plaintiff's first surgery (Dkt. No. 82-1 aS@prtly after
Provost began working, he commengébut femalete saw in the mallncluding a woman
who worked at the kiosk outside thenkae Candle stored at 6869, 70, 78, 79, 80, 94 For
examplewhile looking at femalese told Plaintiff: "I'd like to go up behind her and fuck her"
"[H]er tits [are] hanging out . . . and [I] would like to feel them;upid "Oh, my God, look at
her in that outfit. She's giving me a hard ad” &t 68, 69-70, 74, 78, 97-p8Provosistated
several times, "I'm so sweaty. [M]y sweaty balls are smacking my legjcan feel the sweat
dripping off them" {d. at 74, 75, 76-7)(

Provostalsocommented oRlaintiff's condition due to helnysterectomyid. at41, 91-

92, 93, 96. Heremarked that Plaintiff couldccommodatéhe largest dild@and toldher that she
"could shove [one] up there and it would get logt! &t 91292, 93-94. He also saithatshe no
longer had to be concerned about sexual positions because she had "a big op&h &b (

92). He repeatedly threatened to post her information on an online dating website so that she
could find a man who could "do things to [heif.(at 97).

While Provost, Plaintiff, McPherson, and Fenton were setting up the store fomiie se
annual salen May or June 2012 after Plaintiff's second leave of absercBrovost described

Plaintiff as ‘an unstuffed turkey that every man wants to fuck because [she's] a big open hole

4 Plaintiff's lifting restrictions were again accommodated by Defendaigts Duty Program
when she returned to work in May 2012 (Dkt. No.182t54-56, 90; Dkt. No. 82-2 at 28, 30-31).
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with an endless tunnel that every guy would love:'dt 71, 72-73, 95 The other employees

who were present, including McPherson and Fenton, laughed and joked in response to Provost's
description of Plaintiff(id. at31, 56-57, 68, 71, 73). Plaintiff asked them to stop and explained
that the loss of her reproductive organs was not humoichust (73). Theiretort Plaintiff

"wasn't as fun to be around" since her surgietyat 57). Provost's remark and Plaintiff's

colleagues' responses caused Plaintiff to feel humiliated and embarrassedrgrid. at 68,

73, 109).

According to Plaintiff McPherson's and Fenton's reacsioo Provost's comment —
laughing and joking wereconsistent withtheir previous responses to Provost's behavior and
Plaintiff's complaints about itd. at 69, 77, 83, 92). Provost's vulgar comments began shortly
after he was hired and continued "every dhaybugh the term of Plaintiffemploymentat
Yankee Candl€id. at 68, 69, 70, 77, 78, 80WhenPlaintiff first heardProvoss remarks about
womenin the mal] shetold him that theywere inapropriate and asked him to stag. @t 86
81). Provostaughed(id.). Plaintiff thenvoiced her comlaintsto McPhersongave her
examples of Provosttommentsand asked McPherson to speak to Provdsa{80-83).

Plaintiff averred thaProvost'semarks pesisteddespite her repeated complsito McPherson
(id. at 8182, 84, 110 In addition,Plaintiff askedFenton to schedule her to waka time when
Provost was naworking becausélaintiff fearedthat she would be held responsible for his
behavior if a customer overheard his vulganarks id. at 82, 83). Fenton did not honor
Plaintiff's scheduling requesid. at 80, 81-82.

Although Provost's offensive language continued notwithstarRRlengtiff's complaints,
shedid not report Provost to anyoeése becausghe honored McPherson's and Fentaagsiest

for the store's problents "stay[] in the store"ifl. at 24-25, 26, 58, 84-85, 86, 104). McPherson



and Fenton did not want to alert management to any issues that would cause theitossipervis
scrutinize themaccording to Plaintiff(id. at 104, 110).

The combination of ProvostsmabatedcommentsandMcPherson's and Fenton's
perceivedencouragement of his behaveausedPlaintiff to vent helangerby lashing out at her
family (id. at 5758, 104). On June 27, 2012, Provost refused to stop making obscene comments
andPlaintiff decided that she "couldn't take any mbdespite her recent positive performance
evaluationid. at 5758, 62-63, 103, 1)1 Arlene Belgrave, the district manager who supervised
McPherson and Fentowas at the store the naxiorning when Plaintiff was scheduled to open
it (Dkt. No. 82-1at 58 63; Dkt. No. 823 at6-7). Plaintiff told Belgrave that she was "done with
the company/(Dkt. No. 82-1 at 65). In response to Belgrave's request for Plaintiff to expéai
reason for her decision, Plaintiff described Provestaial commentabout females in the mall
and about her, including the "unstuffed turkapalogy(id. at63, 65) Plaintiff alsorelated
McPherson'sind Fenton's responses to her complaints about Provost, including a note from
Fenton to McPhersotomplaining about Plaintiff that sai#arma was a, quote, unquote, bitch
and it was going to bitgPlaintiff] in the fanny in the end'ld. at 65). Belgrave was "very nite
offered to attempt to resolve the issumsdrepeatedlyaskedPlaintiff to stay (d. at 66 86).

Plaintiff declinedbecause she feared that her report to Belgrave waldpt McPherson and
Fenton o intensify their retaliatioagainst her (Dkt. No. 82-at66, 86-87; Dkt. No. 86-2 at 4
119).

1. MOTION TO STRIKE

Defendant has moved to strike the paragraph of Plaintiff's affidavit in support of he
opposition to Defendant's motion for summary judgment that addresses Defendant's

accommodation of her need for unlimited bathroom breaks (Dkt. No. 88). As grourids for i



motion, Defendant alleges that Plaintiff's deposition testimony contradicédfiokvit.

Plaintiff's deposition testimony on this point was as follows:

Q. Did anyone ever tell you it was a problem using the bathroom?
[Plaintiff]: No.
Q. Did Yankee Candle communicate to you that if you needed to use the bathroom,

you could lock up the store and use it?

[Plaintiff]: [McPherson] said that once, but they kind of like didn't reallptvhat to
happen because it would . . . make customerdikeelve weren't open.

(Dkt. No. 82-1 at 44, 46)Plaintiff's affidavit says, "l was told by my manager that | could not
close the store because it would effect sales and it was against policyetthieatore
unattended" (Dkt. No. 86-2 at  14).

Becawse Plaintiff's affidavit is at odds with her testimony and Plaintiff fails to explain the
reason for the discrepancy, the court allows Defendant's motion to strike aontedearlier,
disregards paragraph 14 of Plaintiff's affidateeColantuoni v. Alfred Calcagni & Sons, Inc.

44 F.3d 1, 4-5 (1st Cir. 1994)When an interested witness has given clear answers to
unambiguous questions, he cannot craatenflict and resist summajydgment with an
affidavit that is clearly contradictory, but doeg gove a satisfactory explanation of why the
testimony is changet.

V. MOTION FORSUMMARY JUDGMENT

A. Standard of Review

Rule 56(a) of the Federal Rules of Civil Procedure provides in pertinent part[thae:
courtshall grant summary judgmenttife movant shows that there is no genuine dispsite
any material fact and the movant is entitlegutdbgment as a matter of lawwFed. R. Civ. P.

56(a). "Genuine issues of fact are those that a factfinder could resolve in fater of t



nonmovant, whi# material facts are those whose 'existence or nonexistence has the potential to

change the outcome of theits” Green Mountain Realty Corp. v. Leonai@b0 F.3d 30, 38 (1st

Cir. 2014) (quotingrropigas de P. R., Inc. v. Certain Underwriters at Lloyd's of Lon@8#,

F.3d 53, 56 (1st Cir. 201)1) See also Anderson v. Liberty Lobby, Jd@.7 U.S. 242, 248 (1986).
The moving party has the initial burden of demonstrating "the absence of a genuine issue

of material fact."Celotex Corp. v. Catretd77 U.S. 317, 323 (1986)Ohce the movingarty

has properly supported [his] motion for summary judgment, the burden shifts to the nonmoving

party, with respect to each issue on which he has the burden of proof, to demonstrateethat a tr

of fact reasonablgould find in his favot. DeNovellis v. Shalalal24 F.3d 298, 306 (1st Cir.

1997)(citing Celotex Corp.477 U.S. at 322-25). "The nonmovant may defeat a summary

judgment motion by demonstrating, through submissions of evidentiary qualitg, tha

trialworthy issue persists.lverson v. City of Bostod52 F.3d 94, 98 (1st Cir. 2006) (citing

Celotex Corp.477 U.S. at 322—24)in determining the existence of a trialworthy issue,

assessing credibility, weighing the evidence, and drawing "legitimiziences from the facts"

are within the jury's province, not the court®ee Andersqt77 U.S. at 255.

B. Disability Discriminationunder the ADA and Chapter 1518ounts Il, IV & V)°

Plaintiff's claimsof disablity discriminationare based on allegations ab@laintiff's
hysterectomyProvost's specific vulgaeferences td, and McPherson's and Fenton's reactions

to Provoss comments Count Il allegeghat these conditiongeated dnostile work environment

® Plaintiff's complaint is not a model of claritffhere is substantial overlap in the claims alleged
under the ADA in Counts Il and IV. Moreover, Plaintiff has abandoned claims in Courtt Il tha
she was discriminated against on the basis of disability by a reduction in hourdeandten

(Dkt. No. 86-11 at 3). For purposes of this motion, the court treats Count Il as allegirtigea hos
work environment and constructive discharge and Count IV as alleging Defenaiduntstd
accommodate. Count V alleges a hostile work environment under Chapter 151B on the basis of
disability.



andled to Plaintif's constructive discharge (Dkt. No. 22 at 5). Count IV alleges that Defendant
failedto reasonably accommodate Plaintiff's disab{litly at 67). Count Vavers that Defendant
discriminated against Plaintiff in violation Ghapterl51B, 8 4(16) by failing to provide a
reasonable accommodation for her handicap and by subjecting her to a hostile worknezvi
and therebyonstructively terminating her employmeitt. @t 7). Because "Chapter 151B tracks
the ADA in virtually all respects . . .his [c]ourt looks to federal case law interpreting the ADA
as a guide to . . . interpreting Chapter 151Brhith v. Pub. Schs. of Northborough-
Southboroughl33 F. Supp. 3d 289, 295 (D. Mass. 2015) (ci@iden v. Fallon Ambulance
Serv., Inc.283 F.3d 11, 20 n.5 (1st Cir. 200Eyerett v. 357 Corp904 N.E.2d 733, 746 n.20
(Mass. 2009)).See also Henry v. United Baré86 F.3d 50, 59 (1st Cir. 2012).

"The ADA [andChapter 151Bprohibit[] an employer from discriminating against an
otherwise qualified individual based on a real or perceived disabiliiyrray v. Warren
Pumps, L.L.G.821 F.3d 77, 83 (1st Cir. 2016) (citing 42 U.S.C. § 121 82eMass. Gen. Laws
ch. 151B, 84(16) To state a prima facie case of disability discrimination, Plaimaifthe
burden of &stablishinghat (1) [she] suffers from a disability or handicap, as definethby
ADA and Chapter 151B, that (2) [she] was nevertheless able to perform thead$seations of
[her] job, either with or without reasonable accommodation, and that (3) [her empdmkean
adverse [employment] action against [her] because of, in whole or in part, [hec}gulote
disability." Tobin v. Liberty Mut. Ins. Cp433 F.3d 100, 104 (1st Cir. 2005) (citingDonnell
Douglas Corp. vGreen 411 U.S. 792, 802-05 (1973)).

"An individual is disabled if [s]he . . . has a physical impairment which substgntiall
limits one or more major life activities.QuilesQuiles v. Hendersqo39 F.3d 1, 5 (1st Cir.

2006). Reproduction is a "major life activity" for the purposes of the ADA simsgprpduction



and the sexual dynamics surrounding it are central to the life process iB@§don v. Abboft
524 U.S. 624, 638-39 (1998). Consequently, Plaintiff suffered from a disability or aprmlie
to her hysterectom§.

The parties acknowleddbe second elementhat Plaintiffwas able to perform the
essential functions of her job at Yankee Candle with or without reasonable accoromofa#
Tobin 433 F.3d at 104. He discrimination eleantis the center of the parties’ dispute

1. Hostile work environmer{Counts 11& V).

Plaintiff contends that¥ankee Candle violated the ADA and Chapter 151B by creating
and fostering a hostile work environmeigee42 U.S.C. 8§ 12112(a) ("No covered entity shall
discriminate against a qualified individual on the basis of disability in regard. tterms,
conditions, and privileges of employment."J'he First Circuit has recognized that a hostile
work environmentolerated by the employer is cognizable as an adverse employment action,”
Echevarria v. AstraZeneca, L.A.33 F. Supp. 3d 372, 404 (D.P.R. 2015) (citihgles 439

F.3d at 8 Noviello v. City of Bostqr898 F.3d 76, 89 (1st Cir. 2005)), because it artsoin'a

¢ Defendant'’s reply to Plaintiff's opposition to the motion for summary judgmesst isdue with
Plaintiff's statement, allegedly made for the first time in her oppositionshieat disabled by
"infertility" (Dkt. No. 95 at 3-4). Defendant argues that because this diffarsher previously
stated disability, the hysterectomy, Plaintiff now should be precluded frartingshat she is
disabled bynfertility (id.). Defendant's contentias an unpersuasive matter of serties. In
Plaintiff's response to Defendant's first set of interrogatories, she #iateshe was disabled due
to the hysterectomy's affect on her "reproductive systetmch is the same as saying infertiity
a condition that has been recognized dsability (Dkt. No. 95-3 at 7).See Yindee v..C.H.,
Inc., 458 F.3d 599, 601 (7th Cir. 2006)nfertility is a disability); Smith v. United States
CIVIL ACTION NO. 5:14cv-30075, 2016 WL 6782748, at *7 (S.D. W.Va. Nov. 15, 2(lidys
of fertility is a consequence of hysterectomy)
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change in the 'ters and conditions of employment™ proscribed by the ADRaragher v. City
of Boca Raton524 U.S. 775, 788 (1998) (quoting 42 U.S.C. § 121)2(a)

In order to prove disabilitppasecharassment bneans of hostile work environment,
plaintiff must show that she wagl) disabled, (2) that [s]he was subjected to a hostile
environment, and (3) that the hostility was directed at [her] because of [her]ityisal)uiles
439 F.3d at 5. fe first element is establishexk noted earlier, and Plaintiff points bhe tsame
evidenceas proof othe second and third elements.

To establish the hostile work environment proR&gintiff is requiredo demonstrate that
her "workplacgwag permeated with discriminatory intimitian, ridicule, and insult that [was]
sufficiently severe or pervasive to alter the conditions of . . . [her] employmeémteate an
abusive working environment.Td. at 7 (quotingHarris v. Forklift Sys., In¢.510 U.S. 17, 21
(1993)). See alsdNovidlo, 398 F.3d at 84College-Town, Div. of Interco, Inc., v. Mass. Comm'n
Against Discrimination508 N.E.2db87, 591 (Mass. 1987) (defining a hostile work environment
as one that is "pervaded by harassment or abuse, with the resulting imbimidamiliation, and
stigmatization, [and that] poses a formidable barrier to the full participatian widividual in

the workplac®. "The conduct must be both objectively and subjectively offensive, such that a

" In a footnote, Defendant seeks dismissal of Plaintiff's claims thgremeded in the theory of
disability harassment by a hostile work environment arguing'tieéther the First Circuit nor
the Massachusetts Supreme Judicial Court ("SJC") has squarely answepaestian of
whether hostile work environment claims are cognizable under the ADAaymrized under
Massachusetts law" (Dkt. No. 84 at 24 n.1). DefendantNitesay v. Warren Pumps, L.L.C.
821 F.3d 77, 86 n.1 (1st Cir. 2016), in support of its argunmit However, the court in
Murray considered the merits of the plaintiff's hostile work environment daidDefendant
fails to point to a case in which either a court in this circuiher8JC has indicated that this
theory is not viable Murray, 821 F.3d at 86-87. Indeed, the First Circuit has noted that "[w]here
it has been challenged, the theory has surviv€illes 439 F.3d at 5 n.1See alscCollege-
Town, Div. of Interco, Inc., v. Mass. Comm'n Against Discrimina®08 N.E.2d 587, 591
(Mass. 1987) (recognizing a hostile work environment as a discrimination theory).
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reasonable persdm plaintiff's position]would find it abusive, and the plaintiff fact perceived

it to be so."Echevarrig 133 F. Supp. 3d at 40&ee Harrig510 U.S. at 21-22 ("Conduct that is
not severe or pervasive enough to create an objectively hostile or abusive work eentronm

an environment that a reasonable person would find hostile or abusiyBeyond [the statute's]
purview. Likewise, if the victim does not subjectively perceive the environrodrg abusive,

the conduct has not actually altered the conditions of the victim's employment and titere .
violation."). "The standard is sufficiently demanding to ensure that employment discrimination
statuteddo] not become a general civility code in the workpladechevarrig 133 F. Supp. 3d

at 404.

Plaintiff alleges thatbuse by Provost and her supervisors, McPherson and Fenton,
altered her employment conditions to an actionable degree (Dkt. N8. 8% Quiles439 F.3d
at 5. Provost used sexually offensive language to describe women in the mall afterthe
startedworking at Yankee Candle in the spring of 2011 (Dkt. No1&2-6870, 74, 78, 79). He
begandirecing his vulgar comments at Plaintiff after she underwent a hysterectomy in
December 2014id. at 76, 68, 69, 70, 76, 80-83, 84huring Provost's and Fenton's discussion
of sexual deviceafter Plaintiffs postsurgical returrto work, Provosteferred to the absence of
Plaintiff's reproductive organs by telling hsdre could accommodate the largest dddahe
marketand if she "shove[d] [one] up there . . . it would get last"at 9194, 9§. In the same
vein, Provostlso commentedn Plaintiff's "big open hole" and its impact on sexual positions

(id. at 9292). Fenton laugheat Provost's offensive remaskid. at 75, 91-92, 9%

8 There is no dispute that McPherson, Fenton, and Provost were aware of Plairdiflaglis
condition.
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Provost's inappropriatemarkscontinued despite Plaintiff's protests to her supervisors
(id. at 69, 81-83, 934). Consequently, Plaintiff requested Fenton to arrahgsechedules so
that Plaintiff and Provost did not work at the same tiitheat 28, 70, 79, 81-83, 97). Fenton did
not honor Plaintiff's requestd( at 80).

Provostreiterated hislescription of Plaintifé condition in May or June 2012, after she
returned from her second leave from Yankee Candlai 71, 72-73, 95). Within earshot of
other employees, including McPherson and Fenton, Provost described Plaintiff astéiedins
turkey that every man wants to fuck because [she's] a big open hole with an endleskatinnel
every guy would love"id. at 71-73, 95). McPherson and Fenton laughed and joked in response
to Provost's description of Plaintiffi( at 31, 56-57, 68, 71-73). When Plaintiff objected to
McPherson's and Fentomé&actiors to Provost's remark and attempted to explaen
hysterectomg life-changing impag¢tMcPherson and Fenton continued laughing and joking
about Provost's comments ahey told Plaintiffshe "wasn't fun to be around” since her surgery
(id. at 57, 67, 84).

Viewing the evidence in the light most favorable to her, Plaintiff easily meetstgen
of proving thatunder the circumstances that existed in the workptde®,asreasonable
womanwho had undergone a hysterectomy, would view Provost's comments and her
supervisors' reactiorie be sufficiently severe and humiliating to creatabusive work

environment on the basis of disabiltySeeQuiles,439 F.3d at 7Muzzy v. Cahillane Motors,

® Defendant does not appear to dispute that Plaintiff was subjectively offended byt'Brovos
continuing ridicule.See Echevarrigl33 F. Supp. 3d at 404.here is more than sufficient
evidence on this point. Plaintiff considered Provost's comments about her disablingiepondit
"obscene," humiliating, and "mentally abusive” (Dkt. No. 28-1 at 57-58, 108-10). She usually
cried before going to work and directed her anger and frustration at hér femat 5758).
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Inc., 749 N.E.2d 691, 695 (Mass. 2001)A]ll the circumstances" must be examinted
determine whether an actionable hostile work environmeimh @aists. Harris, 510 U.S. at 23.

Thesegcircumstancesinay include the frequency of the discriminatory conduct; its

severity; whether it is physically threatening or humiliating, or a mere offens

utterance; and whether it unreasonably interferés an employee's work performance.

The effect on the employee's psychological ¥eeling is, of course, relevant to

determining whether the plaintiff actually found the environmeuosiaie. But while

psychological harm, like any other relevant factory ima taken into account, no single

factor is required.

Id. "Subject to some policing at the outer bounds, [the hostile environment] questionis ... to be
resolved by the trier of fact on the basis of inferences difasm a broad array of circumstaadt

and often conflicting evidence.Gorski v. N.H. Dep't of Corr290 F.3d 466, 474 (1st Cir.

2002) (quotind-ipsett v. Univ. of P.R864 F.2d 881, 895 (1st Cir. 1988AccordChe v. Mass.

Bay Transp. Auth342 F.3d 31, 40 (1st Cir. 2003).

A jury could reasonably view the nature and frequency oindts about Plaintiff's
disability ascreating a hostile work environment; that is, they teadatural tendency to
humiliate. . . a reasonable person" and to interfere with her work performaioveslio, 398
F.3d at 93 (citindHarris, 510 U.S. at 23)It cannot be said, as a matter of law, that Plaintiff was
the target ohormal workplace banteiSeeCrespo v. Schering Plough Del Caribe, 1231 F.
Supp. 2d 420, 428 (D.P.R. 200ajf'd sub nomLeeCrespo v. Schering-Plough Del Caribe,
Inc., 354 F.3d 34 (1st Cir. 2008)A court should filter out complaints on ™the ordinary
tribulations of the workplace, such as the sporadic use of abusive language;rgateépkes,
and occasional teasiritj) (quotingFaragher,524 U.S. at 788 Instead, Provost's ridicule
graphically describetlerdisability. CompareQuiles 439 F.3d at {evidence that plaintiff's

superiors harassed and ridiculed him daily about his disability was sufficiemteasonable

jury to find a hostile work environment). A factfinder could reasonably thewarassmerats
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pervasivebased on thallegedfrequency of Provost's disparaging remarks during the
approximatelyfourteen weeks between the tir&intiff returned to work in February 20a&er
the hysterectomy and her resignationJoine 28, 2012, even taking into account her second
leave in April and May 2012 (Dkt. No. 82-8 at @}jompare Desardouin v. City of Rochester
708 F.3d 102, 106 (2d Cir. 2018)rhe weekly repetition dfa sexually offensivejemark over
several weeks only served to re[ijnforce its offensive meaning and to make iséixuidhtion,
ridicule, and insult a pervasive part[pfaintiff's] workplace, effectively changing the terms and
conditions of her employment."). Alternatively, frequent repetition of vulgar consnsamt
required because evensigle act of harassment mafyegregious enough, suffice to evince a
hostile work environmerit Noviello 398 F.3d at 84See EEOC v. Int'l Profit Assocs., Indg.
01C4427, 2008 WL 4876860, at *7 (N.D. lll., July 14, 2008)afassment need not be severe
andpervasive to imposiability; one or the other will do.")WhetherProvost's public
descriptions of Plaintiff's loss of her reproductive orgarmsprivate and sensitive physical
condition-- can be consideré@gregious’'presents a genuine question of material fact.
Noviello, 398 F.3d at 84 CompareValenin-Almeyda v. Municipality foAguadilla 447 F.3d 85,
94 (1st Cir. 2006]"[a]lthough offhand remarks and isolated incidents are not enough,
'[e]vidence of sexual remarks, innuendoes, ridicule, and intimidation may be suffocspport
a jury verdictfor a hostile work environment™ under Title VII) (quoti@jRourkev. City of
Providence235 F.3d 713, 729 (1st Cir. 2001)).

In addtion to Provost's vulgar descriptions of Plaintiff, McPherson's and Featmged
reactiongo theinsultsand their failure to control Provostffensive languageotwithstanding
Plaintiff's persistentomplants must be considered as partloé totaity of the circumstancesf

Plaintiff's work environment.'A deaf ear fronmanagement may contribute to and encourage
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the hostility of the workplace, creating an impression that employeesngagesin . . .
harassment or discrimination with impunityChapin v. Univ. of Mass. at Lowgd77 F. Supp.
72, 80 (D. Mass. 1997)Seealso Ruffino v. State St. Bank & Tr. C@08 F. Supp. 1019, 1038
(D. Mass. 1995) ("hostile environment discrimination typically is not confined to one act,
directed at one individual one time; rather, it is a composite of workplace actiomsatidn").
A factfinder could reasonably find further supportttoe existence of a hostile work
environment from evidendbatMcPherson and Fenton encouraged Provost's ridicule of
Plaintiff's disabilityby permitting it to continue, joining his discussions, daaghing at his
offensive languageCompareArrieta-Colon v. Wal-Mart P.R., Inc434 F.3d 75, 89 (1st Cir.
2006) (evidence that plaintiff's co-workers and supervisors subjected him tcatdamsickery
and harassment" due to his condition and "evidence that [plaintiff's] supervisorshaevitee
harassing conduct and rather than stop it, participated in it" was sufficient totshegary's
verdict).

Plaintiff has presented sufficient evidencasfability discrimination bya hostile work
environnentunder both the ADAandChapter 151B to survive a summary judgment motion.
Accordingly, Defendant's motion for summary judgment is denied as to Counts Il (ADA) and V
(Chapter 151B) of Plaintiff's first amended complaint.

2. Constructive dischard€ounts Il & V).

Plaintiff contends thahe harassmershe endured at workas so egregioukat she was
forced to resign and, therefore, was consivebtt discharged by DefendantConstructive
discharge' usually refers to 'harassment so severe and oppressiveyitgiostahe job while
seeking redressthe rule save in exceptional casds "intolerable."" Lee Crespq 354 F.3d at

45 (quotingReed v. MB.N.A. Mktg. Sys., Inc333 F.3d 27, 33 (1st Cir. 2003)pee Melendez
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Arroyo v. Cutler-Hammer de P.R. C@73 F.3d 30, 36 (1st Cir. 2001) (describing constructive
discharge as "treatment so hostile or degrading that no reasonable emaoictolerate
continuing in the pagon”).1% "In other words, work conditions must have been so intolerable
that [Plaintiff's] decision to resign was 'void of choice or free withat her only option was to
quit." EEOCv. Kohl's Dep't Stores, Incf74 F.3d 127, 134 (1st Cir. 201(4uoting Torrech-
Hernadndez v. Gen. Elec. C819 F.3d 41, 50 (1st Cir. 2008) This standard is entirely
objective— [courts] do not put weight on the playee's subjective beliefSnb matter how
sincerely held.""Id. (quotingTorrechHernandez519 F.3d at 52) See alsd.ee Crespq 354
F.3d at 45Calhoun v. Acme Cleveland Corg98 F.2d 559, 561 (1st Cir. 1986)T]he law
does not permit an employee's subjective perceptions to goviimao€ constructive
discharge") (quotingBristow v.Daily Press, Inc.770 F.2d 1251, 1255 (4th Cir. 1985)he
purely objective test distinguishes the standard to prove constructive discloanghdt used to
determinadiscrimination based on a hostile work environmeg¢eMarrero v. Goya of P. R.,
Inc., 304 F.3d 7, 28 (1st Cir. 200¢]T] he fact that the plaintiff endured a hostile work
environment- without more-- will not always support a finding of constructive dischaige.
Landgraf v. U.S.1. Film Prods968 F.2d 427, 430 (5th Cir. 1992Y ¢ prove constructive
discharge, the plaintiff must demonstrate a greater severity or pervasie¢imesassment than
the minimum required to prove a hostile working environment.").

Defendans contention- that Plaintiff fails to meet the objective reaable person
standardecause she did not avail herself of all available avesfuesiresdbefore she decided

to leave her joldlue to Provost's remarksis persuasive (Dkt. No. 84 at 8-11). On the day

10 Massachusetts cosrhave adopted the federal standard of proof for claims of constructive
discharge.See GI.E. Prods. Corp. v. StewaB53 N.E.2d 161, 168-69 (Mass. 1995).

17



Plaintiff resigned, shtold Belgrave, the district manager, her reasons for leaving tred job
Yankee Candle and gave details of Provost's vulgar language and her repaptathts to
McPherson and Fenton (Dkt. No. 82-1 at 62-63, @sglgraveresponded byfferingto rectify
Plaintiff's working conditions ancepeatedly attemptdd get Plaintiff to reconsider her decision
to leave(id. at 6667, 89. Plaintiff declined Belgrave's offeand left {d.). She feared thaif
she stayed, McPherson and Fenton woeldliateagainst her "even moréécause she
complained tdelgraveabout the storad. at 66 86-87).

Plaintiff's "choice taesignwas 'grossly premature, as it was based entire[h@hown
worstcasescenario assumption™ that Yankee Candle would not cdired¢tarassmem the
store and would permit retribution by the store's managers, despite Defepdéay against
retaliation (Dkt. No. 82-2 at 14, 23Kohl's Dept. Stores, Inc774 F.3d at 134 (quotinfprrech
Hernandez 519 F.3d at 52)SeeBenningfield v. City of Houstpd57 F.3d 369, 378 (5th Cir.
1998)("fear of future retaliatiors not sufficient to support [plaintiff'glaim of constructive
discharg®). "[A]n employee isobliged "not to assume the worst, and not to jump to
conclusions too fast™ TorrechHernandez 519 F.3d at 52 (quotinggnew v. B.A.S.F. Corp.
286 F.3d 307, 310 (6th Cir. 2002hlere,undisputed evidence shows tiRdaintiff "not only
jumped to a conclusion prematurely, but she also actively disregarded an opportusijvio re
[the] issues that caused her to resigdkt. No. 82-1 at 66, 86)See Kohl's Dep't Stores, Inc.,
774 F.3d at 134'fA] reasonable person would simply not feel ‘compelled to resign' when her
employer offered to discuss other work arrangements with) lfguoing EEOC v. Sears,
Roebuck & Cq.233 F.3d 432, 441 (7th Cir. 2000pramer v. Bojangles' Rests., In498 Fed.
App'x 885, 887 (11th Cir. 2012) (finding insufficient evidence of cartsive discharge where

employeerefused to givemployer ‘an opportunity to correct thgtuation'); Williams v.
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Barnhill's BuffetInc., 290 F. App'x 759, 762 (5th Cir. 200BAn employee who resigns without
affording the employer a reasonable opportunity to address her concerns has not been
constructively discharget).

"Because . .a reasonable person[iRlaintiff's] position "would not have concluded that
departing from her job was henly available choice, . . . [Plaintiff] has failed to meet the
'reasonable persoelement for a constructive discharge cldirKohl's Dep't Stores, Inc774
F.3d at 135. Accordinghpefendant is entitled tsummary judgmenodn so much of Counts |l
and V of Plaintiff's first amended complaint as allege constructive discharge

3. Failure to accommodat€ounts IV & V).

Plaintiff contends that Defendant failed to reasonably accommodate her need to
frequently use the bathroom due to her bladder prolapse after the hysterecibmyADA
requires that employers make reasonable accommodations for an employea'slisadwity."
EEOCVv. Cast Prod., In¢.No. 07 C 5457, 2009 WL 595935, at *6 (N.D. Ill. Mar. 9, 2009)
(citing 42 U.S.C. § 12112(b)(5)(A))An employer's failure to makeasonable accommodatfn
constitutes discriminationSeeHiggins v. New Balance Athletic Shdnc, 194 F.3d 252, 264
(1st Cir. 1999); 42 U.S.C. § 12112(b)(5)(A). "In generadlisability discrimination claim based
upon a failure to accommodate requires a plaintiff to show that: (1) she is a baedipegrson
within the meaning of the sta&t(2) she is qualified to perform the essential functions of the job
with or without reasonable accommodation; and (3) the employer knew of her didaltiltid
not reasonably accommodate it upon a requeAtilisio v. Baystate Health Sys., InCivil
Action No. 11-30027-KPN, 2012 WL 3947738, at *5 (D. Mass. Sept. 7, 2012) (qurteimy,
686 F.3d at 59—60 The first two elements mirror those of a prima facie case of discrimination

and, as discusdeabove, they are satisfied herefore, the focus on the third element.
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A letter from Plaintiff's physician notified Defendant of Plaintiff's conditmal
requested that she be permitted to use the bathroom as needed (Dkt. Nos. 82-1 at 43; Dkt. No.
82-2 at 25). Defendant reasonably accommodatsdéehiuest bgnsuringhat Plaintiffusually
did not work alone and, whether she was alone or not, could use the resttaoimwas located
in the back of the storat any ime (Dkt. No. 82-1 at 16, 44, 56; Dkt. No. 82-3 at 25-26
Plaintiff was told tlat if she was working alone, sheutd close and lock the stonden shaised
the bathroom (Dkt. No. 82-1 at 44, 46). Plaintiff's contentidhat this was not a reasonable
accommodation- is basedvholly on her perception that her supervisors, McPherson and
Fenton, did not favathis practice due to the potentiaks of businessd. at 46). However,
Plaintiff's subjective view of Defendant's willingness to provide a reasonaldmawdation is
not controlling. See Murray, 821 F.3d at 8@disregardng plaintiff's "subjective assumption" that
was not supported by the evidend@drker v. Accellent, IncCivil No. 13¢v-053-JL, 2014 WL
6071550, *7 (D.N.H. Nov. 13, 2014) (disregarding plaintiff's subjective vieleoémployer's
offer of an accommodian). Plaintiff's failure tgoint toany evidence to demonstrate that
Defendanprevented her from using the bathroom when she needed taddo®s her claim as
a matter of law.Compare Burdettoster v. Blie Cross Blue Shield of Mi¢h74 F. App'x 672,
680 (6th Cir. 2014) (rejecting plaintiff's claim that she was harassed based on the ofumbe
bathroom breaks she took; defendant accommodated plaintiff by permitting her uséhtberb
as much as necessary and plaintiff did not allege that defendant or any enipldyally did or
said anything to discourage or prevent her frequent use of the bathréaiisip, 2012 WL
3947738, at *7 (despite plaintiff's personal feeling that employer had a "nedathaanor” at
the meeting to discuss her reasdaazcommodation, "the record undisputedly supports

[d]efendants' argument that they reasonably accommodated one of [p]laedéfssts").
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Defendans reasonable accommodation of Plaintiff's disability warrgesting
Defendant's motion for summagrdgment on Plaintiff'slaims of failure to accommodate in
Counts IV and V.

C. Retaliationunder the ADACount IlI)

In Count I, Plaintiff contends that her repeated complaints about Provosis vul
languagegprompted Defendant to retalidig subjecting her to a hostile work environméht.
"The ADA'sretaliation provision statesiNo person shall discriminate against any individual
because such individual has opposed any act or practice made unlawful by thisarhapter
because such individualade a charge, testified, assisted, or participated in any manner in an
investigation, proceeding, or hearing under this chaptéfright v. CompUSA, Inc352 F.3d
472, 477 (1st Cir. 2003) (quoting 42 U.S.C. § 12203(Hgrassmendf an employe¢o a degree
thatcreate or exacerbatea hostile work environmems cognizable asetaliationunder the
ADA. Noviello,398 F.3d at 89To establish a prima ¢ge claim of retaliatory harassment,
Plaintiff must show (1) thaghe engaged in protected cond(2j}thatshe experienced an
adverse employment action in the form of the "creation of a hostile work enviroantaet
intensification of a pre-existing hostile environmeatytl(3) that there was a causal connection
between the protectenductand the adverse employment actiduiles 439 F.3d at 8See
Noviello, 398 F.3d at 88-89.

1. Rotected onduct

1 This count of the first amended complaint also asserts claims for retaliatbmmstyuctive
terminaton and failure to accommodate Plaintiff's need for frequent bathroom breaksl{Dkt
22 at 6). Because these claims falil for the reasons previously discussed, tfecasas on the
hostile work environment as a basis for Plainti#&liation claim.
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For purposes of its motion, Defendant does not dispute that Plaintiff engaged in protected
conduct by complaining to her supervisors about Proveestisally offensive languad®kt. No.
80 at 6 1 48; Dkt. No. 82-1 at 20, 23, 24, 30, 69, 74-75, 77-82; Dkt. No. 85 at 5%ekl).
VaentinrAlmeyda 447 F.3d at 94'Protected conduct includes not only the §liof
administrative complaints . but also complaining to one's supervisyrs.

2. Adverse employment action

"[W]orkplace harassment, if sufficiently severe or pervasive, may in and of itself
constitute an adverse employment action sufficiestatwsfy the second promj the prima facie
case . . . foretaliationcases' Noviello, 398 F.3d at 89. The retaliatongrassment analysis
involves examination dhe same condueind factorghatestablished harassment the basis of
disabilityin Caunts lland V. Seed. at 93(courts consider "the relative ubiquity of the
retaliatory conduct, its severity, its natural tendency to humiliate (and, asioscphysically
threaten) a reasonable person, and its capacity to interfere wilaih&f's work performancg
(citing Harris, 510 U.S. at 23).

Theeventsdescribed aboveyhich occurred during the fourteen wedkat Plaintiff
worked after her hysterectomy, support the inference that Provawgesing ofPlaintiff's
disability and the supervisorgncouragement of that harassmenatad a hostile work
environment.

3. Causation

"Under the third element of the retaliation claim, plaintiff must furnish evidenae of
causal connection between the protected conduct and thesadweployment action."
Dickinson v. UMass. Mem'l Med. Griivil Action No. 09-40149-FDS, 2011 WL 1155497, at

*14 (D. Mass. Mar. 24, 2011)This element involves an inquiry into Plaintiff's supervisors' and
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coworkers' motive, intent, or state of minahich maybe proved by circumstantial evidence.
SeeQuiles 439 F.3d at 9ANoviello,398 F.3dat 93;see alsd®?almquist v. Shinsekb89 F.3d 66,
73-74 (1st Cir. 2012) (a claim of retaliation under the ADA requires plaintiff to provéae¢ha
protected coduct was the bur cause of the adverse action). Issues involving questions of
motive, intent, and state of mind, such as #uis,notusually appropriate for resoluti@n the
summary judgment stag&eeSantiago-Ramos v. Centennial P.R. Wireless Cady.,F.3d 46,
54 (1st Cir.2000) ("[C]ourts should exercise particular caution before granting summary
judgment for employers on issues such a pretext, motive and.'Ihtent

"Harassment by coworkers as a punishment for undertaking protected astwvity i
paradigmatic example of adverse treatment spurred by retaliatory motivesanath, is likely
to deter the complaining party (or others) from engaging in protectettyattiNoviello 398
F.3d at 90 (citindRayv. Henderson217 F.3d 1234, 1245 (9th Cir. 2000)])T]here are many
sources of circumstantial evidence that . . . can demonstrate retaliatiomcludifig] comments
by the employer which intimate a retaliatory mindsétlésnick 950 F.2d at 828. In the instant
case, gury couldreasonablynfer that Plaintiff's persistent complaints about Propostoked
additional insultsrom himandthatMcPherson and Fenton sided with Provost rataliatel
againstPlaintiff by encouraging Provdstremarkscharacterizing Plaintiff as "meaand not "as
much fun to be arountand criticizing her in a written no{®kt. No. 82-1 at 57, 65, 67; Dkt.
No. 865 at 2. Temporal proximity between the protected activity and the retaliegion
considered in the causation calcul@&eeClark Cty. Sch. Dist. v. Breedeb32 U.S. 268, 273-74
(2001)("The cases that accept mere temporal proximity between an employer's knowWledge o
protected activity and an adverse employment action as sufficient evideragsefity to

establish a prima facie caseiformly hold that the temporal proximityust be 'very close.™)
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(citation omitted) Here, Plaintiff's protected conductultiple complaints tdMcPherson and
Fenton about Provost's offensive languageed-the retaliatior Provost's continued harassment
that hersupervisorsolerated andhatemboldenedhim — was ongoing during thelatively short
time span of fourteen week€ompareChe,342 F.3d at 38'[E]vidence of discriminatory or
disparate treatment in the time period between the protecteiyaahd the adverse employment
action can be sufficrd to show a causal connection.\)hile the evidence of exacerbation of
harassment is not overwhelminettotality of theevidencecould permit a reasonable jury to
find that the "harassing insults" that Provost continued to datdelaintiff, and McPherson's and
Fenton's encouragement of them "stemm[ed] from a retaliatory anarusSed bylaintiff's
numerous complaints about Provobloviello, 398 F.3d at 93. Consequently, Defendant's
motionfor summary judgmerdgn Count Il of Plaintiff's first amended complaint alleging
retaliation by tolerating a hostile work environmentienied.

D. SexualHarassment under Chapter 151B (Counts VI & VII)

1. Sexual harassmehy tolerating a hostile w&renvironmen{Count VI).

Plaintiff's claim that she was sexually harassed by being subjected to a hostile work
environment is brought pursuant to section 4(16A) of Chapter 151B, which prosaribes
employer'sor its agentssexual harassment of an empeyDkt. No. 22 at 7-8)SeeMass. Gen.
Laws ch. 151B, § 4(16A). "To prevail on a claim of sexual harassment based on the creation of
a sexually hostile or offensive work environment, the plaintiff bears the burderabligsng
that the conduct alleged was both 'subjectively offensive'saifficiently severe and pervasive
to interfere with a reasaile person's work performanceGyulakian v. Lexus of Watertown,
Inc., 56 N.E.3d 785, 792Mass.2016) (quotingdahms v. Cognex Cor®,14 N.E.2d 872, 884

(Mass.2009)). SeeCollege-Town508 N.E.2d at 591. "A sexually hostile or offensive work
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environment is one that isepraded by harassment or abusesuling in intimidation,
humiliation, andstigmatization' that poses a "formidable batrte the plaintiff's full
participation in the workplace.'Gyulakian 56 N.E.3d at 792-93 (quotirRglletier v. Somerset,
939 N.E.2d 717, 733Mass.2010)).

ThatProvost'sallegedoffensiveremarkswere of a "sexual naturgannot belisputed.
Mass. Ga. Laws ch. 151B, 8§ 1(18). In addition to Provost's vulgar descriptidPlsioiftiff's
reproductive system after the hysterectpmy repertoire includedommentson the"tits” and
"ass[es]"of females who he saw in the mahd descriptions of fisexual arous@Dkt. No. 82-
1 at 68-70, 74, 75, 78, 94, 97-98); an expressed desire to "go up [sefenthle who he saw
bending over] and fuck herld( at 68, 69, 78, 9% complaintgo Plantiff about his "sweaty
balls" (id. at 7477, 78); "offensive jokes about sexd.(at 96),see Morehouse v. Berkshire Gas
Co., 989 F. Supp. 54, 62 (D. Mass. 1997); and discussions of skwe¢swith Fenton,
including "different size dildos" (Dkt. No. 824t 91, 93).

Plaintiff has satisfiedhie requirementatthe verbal condudte "subjectively offensive”
by her evidence that she chastig&dvost for his inappropriate actions, and complained to
McPherson and Fenton, requestingm totake action to curb Provost's behavidr &t 79, 84).

Gyulakian, 56 N.E.3d at 79y(ioting Dahms914 N.E.2d at 8§42

12 McPherson, the store's manager, and Fenton, the assistant maltegg|ydiscouraged

Plaintiff from reporting Provost to others in higher level management positidtisND. 824 at

24-25, 26, 58, 84-85, 86, 104). They wanted the store's problems to "stay[] in the store" to avoid
management's criticism and oversight at 25, 58).Despite Defendant's contrary argumeing,

fact that Plaintiff complained only to McPherson and Fenton is of no moment to Paprtibf

of aprima facie casad. at 2425, 26, 58, 84-85, 86, 104, 11(Bee Gyulkian, 56 N.E.3d at 796
("There is no bright line rule delineating who must be notified before an emplagdreen put

on notice of harassment in the workplace."). In fact, Plaintiff allegesiénatipervisors

witnessed some of Provost's sexually offensive comments (Dkt. No. 82-1 at 57, 68, 72-73, 91-94,
96-97). Seeid. (managers who withessed employee's offensive sexual conduct were put on
notice ofthe sexually offensive work environment).
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Defendans contention-- that Provost's comments were not objectively offensive as a
matter of law-- fails. SeeDahms914 N.E.2d at 884 This 'objective’ reasonable person
standard has been interpreted to mean that evidence of sexual harassment is tddrveaons
from the 'view of a reasonable person in the plaintiff's positiduzzy 749 N.E.2d at 694
(quotingRamsdellv. W.Mass. Bus Lines, Ind615 N.E.2d 192, 677-78 n.3 (Mass. 1993)).
Plaintiff's evidencds thatProvost's vulgasexual comments pervaded the workplaSee
Ruffino, 908 F. Supp. at 1036 n.28 (e pervasive use of insulting and demeaning terms relative
to women in general maserve as evidence of a hostile environmgnCompareEllison v.
Brady,924 F.2d 872, 878 (9th Cir. 1991) (holding that the severity or seriousness of harassing
conduct varies inversely witime pervasiveness or frequency of the conduct). According to
Plaintiff, Provost's sexual remarkbout femaleg the mallbegan shortly after he began work in
the spring of 2011 and his vulgar languagesistedas long ashe and Plaintiff worked together
(Dkt. No. 824 at4, 9, 68-70, 78-84, 97-98, 104According to Plaintiff, Provost "constantly"
made sexual comments; "[t]hat's all he wouke lio talk about"i¢. at67, 69, 70, 79, 95)See
Sauer v. Belfor U.S.A. Grp., In€ivil Action No. 15-11882-NMG, 2016 WL 4697335, at *5
(D. Mass. Sept. 7, 2016)The multiple incidents [plaintiff] describes cannot be taken in
isolation but rather must be viewed as a wholdri)addition,Defendant'€mployeesfailure to
discipline Provost antheir tacit approval ohis behavior, despite Plaintiff's repeated complaints,
"may be considered part tifeenvironment in which . . . [P]laintiff worked" (Dkt. No. &2at
79, 80-84, 104, 110 Cuddyer v. Stop & Shop Supermkt. G&0 N.E.2d 928, 940Viass.

2001)13

13To support its contention that the environment was not objegthagtile, Defendant relies on
federal caselsased ofTitle VII (Dkt. No. 84 at 20-22). Defendamgniores the Massachusetts
SJC'spronouncement that
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A reasonablgury could find that the store's environment was sexually hostile to the
degree that it could hindarfemale employeelgork performancer alter theerms and
conditions of her employmen&ee Gyulakian56 N.E.3d at 793 ollege-Town508 N.E.2d at
591. Consequently, Defendant's motion for summary judgment on Count VI is denied.

2. Aiding and abetting sexuaafassmen{Count VII).

Plaintiff alleges that Defendastemployees and managemeiaiated section 4(5) of
Chapter 151B by failing "to investigate the sexually offensive/hostile workanment or take
remedial action to correct the sanfPkt. No. 22 at 8). The pertinent provision of Chapter 151B
saysthat it is unlawful "[florany person, whether employer or employeedat, to aid, abet,
incite, compel or coerce the doing of any of the acts forbidden under this chapteMass."
Gen. Laws ch. 151B, £(5). "Liability for aiding and abéng discrimination extends to
'individuals, including caemployees of th alegedly aggrieved employee Ping Zhao v. Bay
Path Coll, 982 F. Supp. 2d 104, 115 (D. Mass. 2013) (qud@ihgpin,977 F. Supp. at J8

To prevailon an aiding and abetting claiaplaintiff must show (1) that the defendant

committed a whollyndividual and distinct wrong . separate and distinct from the

claim in main; (2) that the aider abette shared an intent to discriminate not unlike that
of the alleged principal offender; and (3) that the aidedbette knew of his or her

supporting role in an enterprise designed to deprive [the plaintiff] of a righdrgead
him or her under G.L. c. 151B.

the [sexual harassmersgctions of G.L. c151B differ significantly fron Title VII of the
Federal act.Of particular importance. .is the fact that the Legislature specifically
defined sexual harassment and, at the same timeiezbthE prohibition against it. . . .
There is no parldl Feceral statutory language. . . . [A]ny physical or verbal conduct of a
sexual nature which is found to interfere unreasonably with an employee's work
performance through the creation of a humiliating or sexually offensivie wor
environment can be sexual hamaent under G.L. c. 151B.

Melnychenko v. 84 Lumber C676 N.E.2d 45, 48{ass.1997). See also Cuddyer50 N.E.2d

at 939 ("In construing G.L. c. 151B, we frequently do not follow the reasoning of Federal
appellate decisions applying Title VIL.").
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Id. (citing Lopez v. Commonwealtt78 N.E.2d 67, 82\{ass.2012) (quotations omitted)).

While "a straightforward reading of the statute leads to the conclusion that an amploye
can aid or abet its own employeeSyalters v. President & Fellows of Harvard Cob16 F.
Supp. 471, 474 (D. Mass. 198Befendant is entitled to summary judgment because Plaintiff
fails to allege that Defendant committed a wrong th&teparate andistinct from the main™
allegation of sexual harassment under Chapter HsitHails to allege individual liability by her
managers and coworkerBing Zhag 982 F. Supp. 2d at 11®laintiff conceded as much at oral
argument.

VI.  CONCLUSION

For the reasons stated above, Defendant's motion for summary judgment (Dkt. No. 79) is
grarted as to so much of Counts Il aiMlas alege constructive dibarge andailure to provide
a reasonable accommodation and as to CountWiih alleges a claim of aiding and abetting
discrimination under Chapter 151B, and denied as to so much of Co(RBA) andV
(Chapter 151Bas allege adstile work environment, as to Count lll, which alleges retaliation
under the ADA bysubjecting Plaintiff ta hostile work environmenand & to Count VI, which
alleges sexual harassment under Chapter 1&i#endant’'s motion to strike paragraph 14 of
Plaintiff's supporting dfdavit (Dkt. No. 88) is granted.

The clerk’s office is directed to schedule a case management conference on February 22
2017 at 11:00 A.M..
It is so ordered.
Dated: February, 2017 /sl Katherine A. Robertson

KATHERINE A. ROBERTSON
United States Magistrate Judge
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