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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JESSE ARONSTEIN]ndividually and on )
Behalf of All Others Similarly Situated
Plaintiff,

)
)
V. ) Civil Case No. 15-1286MIGM
)
)

MASSACHUSETTS MUTUAL LIFE

INSURANCE CO. and C.M. LIFE )

INSURANCE COMPANY, )
Defendars. )

MEMORANDUM AND ORDER REGARDING PLAINTIFF'S MOTION TO COMPEL
(Docket No. 76)

Plaintiff Jesse Aronstein (“Aronstein”) moves to compel defendants Mass#ishuse
Mutual Life Insurance @mpany and C.M. Life Insurance Compauyllectively referred to
herein as “MassMutual”) to provide documents that MassMutaahs are not relevat to the
claimsasserted in Aronstein’s Second Amended Complaint and to produce unredacted copies of
documets produced by MassMutualbject to redactions of what the company claims is
irrelevant content For the reasons set forth below, Aronstein’s motion to compel is GRANTED.

l. ALLEGATIONS IN SECONDAMENDED COMPLAINT

The parties are familiar with the fadkthe case and of this particular dispute and so the
court provides only a brief summary of the background before setting forth its arudlfse
parties’ discovery disputes. Aronstein is pursuing a putative class agaorst MassMutual
(Dkt. No. 56 at 1, 1 1) Heseeks to represent a classrafividuals who purchased Odyssey
Annuity contractdrom MassMutualvith a minimum guaranteed interest rate (“MGIR”) lower
than he rate advertised by MassMut(ial.). Aronstein has agreed to limit tpatatve class to
purchasers ithe state of New York where Amstein is domiciled. Helleges that he purchased

a “MassMutual Odygsey: A Fixed Annuity Product®*Odyssey Annuity”) on or around January
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7, 2004 at a time when MassMuttialsely advertised the d@ssey Annuity as providing an
MGIR of 3%in written marketing materialsd at 6, 11 19-21). When Aronstein received the
Odyssey Annuity Contract/Certificate package, it includemkrtificate schedule, which
represented that Aronstein was guaranteed@iR of 3% (Dkt. 56-3at 5). The package also
contained a onpage garanteednterest rate mdorsement which stated that the MGIR had been
changed to 1.5%d. at 23).

From 2004 through 2015, Aronstein periodically received statementdvfemsMutual
which includeda record of the total interesrned during the statement periothe statements
did not set forth the rate at which interest was being paid (Dkt. No. 56 at 11, § 44). In January
2015, Aronstein received the annual statement for 2014:aldalated the rate at which interest
had been pdiin 2014 and discovered that the rate was abouti®%4](45). MassMutual
responded to Aronstein’s resulting inquiry by disclosing that Aronstein had edcaivinterest
rate of less than 3% starting 2011 and justifying the rate at which interest had beenyaid
reference to the guaranteed interest rattoesementiq. at 1112,  48).

In Aronstein’s second amended complaint, he asserts claims of fraud in the inducement
(Count I); Violation of New York General Business Law § 349 (Count Il); ViolatioNex
York General Business Law 8§ 350 (Count Ill); and Breach of Contract (Cou(bRY. No. 56
at 1520).

[l BACKGROUND RELEVANT TO DISCOVERY DISPUTE

In MassMutual’s answers taterrogatories, the compamgpresented that it used the
structure about which Aronstein complainsarketing materials and a certificate schedule
indicating a 3% MGIR and guaranteed interesite endorsement purporting to decrease the

MGIR — from January 2004 through May 2005 (Dkt. No. 79 at 3). In responding to Aronstein’s



discovery requests, MassMutual takies position that the only documents that &ithin the

realm of relevant information for discovery purposes are documents conc@ayagey

Annuity producs old in New Yorkfrom January 2004 through May 2005. On this basis it has
declined to produce documents responsive to the following documents production requests
served by Aronstein:

(1) [O]ne form Odyssey annuity contract representative of each instancecim whi
the . .. MGIR was changed in New York between 2005 and 2008; and for any
MGIR change to the Odyssey in New York between 2005 and 2008, all
documents and correspondence relating to that change in the MGIR; and

(2) [O]ne form non-Odyssey annuity contraepresentative of each instance in
which the MGIR was changed in New York between January 1, 2004 and
December 31, 2008; and for any MGIR change to any non-Odyssey annuity in
New York between January 1, 2004 and December 31, 2008, all documents
and correspndence relating to thahange in the MGIR; and

(3) [A]Jll documents MassMutual previously produced in redacted form in
unredacted form.

(Dkt. No. 76 at 12).
[I. ANALYSIS
Federal Rule of Civil Procedure 26(b) provides, in pertinent part, that:
Parties may obtain discovery regarding any nonprivileged matter thagvamel
to any party’s claim or defense and proportional to the needs of the case,
considering the importance of the issues at stake in the action, the amount in
controversy, the pads’ relative access to relevant information, the parties’
resources, the importance of the discovery in resolving the issues, and whether the
burden or expense of the proposed discovery outweighs its likely benefit.
Information within this scope of discovery need not be admissible in evidence to
be discoverable.
The party seeking discovery over the opposing party’s objection has the initial burden of
demonstrating the relevance of the requested informa8er. Diaz?adilla v. Bristol Myers

Squibb Holding LtdLiability Co, Civil No. 04-1003 (PG/GAG), 2005 WL 783076, at *2

(D.P.R. Apr. 4, 2005{citing Caouette v. Office Max, In352 F. Supp. 2d 134, 136 (D.N.H.



2005)). This burden is not onerous. Once the possibility of relevance is shown, the burden shifts
to the party opposing disclosure to show that the discovery is impr8perid(citing Condit v.
Dunne 225 F.R.D. 100, 106 (S.D.N.Y. 20043ee also BPP Retail Props., LLC v.Amn.

Roofing Servs., Inc300 F.R.D. 59, 61 (D.P.R. 201dhe party resisting discovery has the

burden of showing specifically how the documents requested are not relevant or howehke requ
at issue is overly broad, burdensome, or oppressive). “Relevance under Rule 26(b)ys broadl
defined, ‘although it is nawithout ultimate and necessary boundatie®©gden v. Bumble Bee
Foods 292 F.R.D. 620, 622 (N.D. Cal. 2013) (quotldgnzales v. Google, In@234 F.R.D. 674,
680 (N.D. Cal. 2006)). The party resisting discovery “bears the burden of establishing tha
compliance with the request is unduly burdensonttehnigan v. Gen. Elec. GdNo. 99-11912,
2010 WL 4189033, at *3 (E.D. Mich. Aug. 3, 2010).

1. Documents Concerning Possible Changes t@ihessey
MGIR FromJune 2005 Throughecembef008

Aronsteinassertselevance as to these documents on tgreands. First, he asserts that
notwithstanding MassMutual’s interrogatory answer, it is possible that prodwé docunents
from June 2005 through December 2008 relating to the Odyssey Amnillishow that
MassMutual continued to offer the Odyssey Annuityhie samer in a very sinilar form
through December 2008 (Dkt. No. 77 at 3). Aronstein points out that he did not define a class
period in his Second Amended Complant claims he is entitled to do so the basis of
information obtained in discovery. Thus, while MassMutual apparently asserts, onishef bas
its interrogatory answer, that the potentialss period ends in May 2068cause it ceased
relying on theguaranteed interest rate endorsemeitat time Aronsteinarguessimplythat he

is entitled to test that assertion through discovery



Second, Aronstein contends tleaen if the evidence bears out that MassMutual ceased
relying on theguaranteed interesite endorsement after May 2005, evidence of how
MassMutual handled the MGIR issue in connection with the Odyssey Ann@tyMdty 2005 is
still relevantas relevance is defined for purposes of discovery. This is so because discgvery ma
show that MassMutual’s representations abo&iR in connection witfDdysseyAnnuities
purchased in 2005 through 2008 arguably continued to be ambiguous or misléading.
MassMutual’s communications on the topic, or lack thereof, were sufficientilasim
MassMutual’s representations to Aronstein, individuals who purchased Odyssey ésimuitie
time period fom June 2005 througbecembel008 could potentially be members of the class
Aronstein seeks to represent. Alternatively, Aronstein contehdsges to the Odyssey
Annuity documents subsequent to May 2@06Id, by contrast with the documents Aronstein
received, shed light” on whether the marketing materialsise by MassMutual when he
purchasedrmOdyssey Annuity were misleading (Dkt. No. 77 at 4).

Plaintiff has satisfied his thresholdrden of demonstrating relevance for purposes of
discovery of documents concerning any modifications or attempted modificatitmes t
Odyssey’s MGIR from May 2005 through December 2008. First, Plaintiff idezhtd test
MassMutual’s assertion that it discontinued its use of the guaranteeestrateendorement in
May 2005. Second, in a class action, a plaintiff is required to prdee alia, that his claims
are “sufficiently similar” to the claims of other class members such that ‘aroge ofthe class
representative’s case will benefit the entigess.” Van West v. Midland Nat. Ins. C4.99
F.R.D. 448, 452 (D.R.l. 2001). Whether individuals who purchased an Odyssey Annuity
between June 2005 and December 2008 have a basis for fdafnasid orbreach of contract

against MassMutual, and whetlserch claims, if any, are sufficiently similar to Aronstein’s



claims, suchthat he could represent a class of Odygsayuity purchasers from January 2004
through December 20G8e questios that should, depending on what MassMutual produces in
discovery, I8 resolved at thelass certification stage rather thdecidedsub silentidoy a limit

on discovery.See Salgado v. Lar@'Lakes No. 1:13€V-07981LJ0O-SMS, 2014 WL 7272784,

at *3 (N.D. Ca. 2014) (class action “discovery is likely warranted wherelitegiblve factual
issues necessary for the determination of whether the action may be maintairetasasaction,
such as whether a class or set of subclasses exist”) (¢itiote v. Countrywide Home Loans,
Inc., 571 F.3d 935, 942 (9th Cir. 2008ammv. Ca. City Dev. Corp509 F.2d 205, 210 (9th

Cir. 1975)).

Alternatively, documents relating smy changes ithe MGIRMassMutuabaid on
Odyssey Anuitiespurchasedn or afterJune 2005 through December 2G0R1 any
communications related to implentgry those changes may be relevianthe feasibility of
clearerforms of communicatiombout the MGIRwvith Odyssey Anuity purchasers in the 2004-
2005 time framgevenif the discovery does not lead to evidence thasedf admissible.See
Mowbray v. Waste Mgmt. Holdings, Ind5 F. Supp. 2d 132, 141 (D. Mass. 19®deral Rule
of Evidence 407 does not apply to evidence of subsequent remedial or precantieasuyes,
such as a restatement of earnings, in connection with a breach of contractedcairsebthe
breach of contract claim de not require proof of fault); Fed. R. Evid. 407 (if dispukde
407’s prohibition orevidenceof thefeasibility of precautionary measuréses not apply).

2. Documents Related to Non-Odyssey Ann@ontracs Sold in
New York from January 2004 to December 2008

Aronstein represents that discovery has shown that MassMutual put togetimercd tea
employees who worked for more than two years guaranteed interest rate reducgiooject.

According to Aronstein, discovery shows that this project addressed a growgssi¥Mtual



annuity products that carried MGIRs, including the Odyssey Annuity. The corpaally
intended to change the MGIRs fall of these annuity producssmultaneously, but ultimately
implemented the MGIR changes in phases. MassMutual has declined to produce documents
relating to theannuities other than the Odyssey Anntiitgt were addressed by the guaranteed
interest rate reduction project (Dkt. No. 77 at 7). Aronsegues that documents related to all
of the MassMutual annuity products that were addresséoelgparanteed interest rate reduction
project are rekeant because such documents can provide context for the company’s decisions
concerning a reduction of the MGIR for Odyssey Annuities sold after January 1, 2Q@der F
he contends that such documents may be rel®emaiuse if MassMutuaharketed other annuity
products withMGIRs using documents that were very similar to the documents it used to market
the Odyssey Annuity at any time between January 1, 2004 through December 31, 2008, the
potential class of plaintiffs in this putative class action might be expandedudearmrchasers
of other MassMutual annuity products in the 2004 to 2008 time frame and Aronstein might be a
suitable representative of all members of such a class.

In the court’s view, Aronstein has adequately demonstrated the rele¥dhise o
discovery for the period from January 1, 2004 through December 31, E688 documents
relaied to the work of the guaranteed interest rate reduction project on a group of armuities
reasonably calculated shed light onvhy MassMutual purported to change hdysseyMGIR
by relying on dbcumens that in the presiding District Judge’s words, resulted iiclash
between the marketing materials, the rest of the documentation and certificatgepackhe
one hand, and the single sheet of paper containing the endorsement, on the other hand,”

“creat[ing] an ambiguity that was entirely of Defenti making” (Dkt. No. 45 at 8).



Second, it is possible that Aronstein’s discovery request related to annuitiethaththe
Odyssey Annuitynay have a bearing on the class, if any, that is certified in this case. To show
typicality for class certifiation purposeghe claims of a class representative must be
“reasonably ceextensivewith those of absent class members; they need not be substantially
identical:” Ogden 292 F.R.D. at 625 (quotirtganlon v. Chrysler Corp.150 F.3d 1011, 1020
(9th Cir. 1998)). “The test ofypicality is whetheother members have the same or similar
injury, whether the action is based on conduct which is not unique to the named plaintiffs, and
whether other class members have been injured by the same course of Comdlucfuoting
Hanon v. Dataproducts Cord76 F.2d 497, 508 (9th Cir. 1992Ypgdenis a case in which the
plaintiff and putative class representative complained about misleadingisidgarlating taall
of the company’s products. The plaintiff had purchased very few of those produCgddn
the court authorized discovery about some but not all products s8ldrblgle Bee TheOgden
court reasoedthat “[c]ourts employing the ‘sufficient similaritgst have found that in
situations in which . . . . the products . . . are essentially identical, the named repvesenta
injury essentially merges with those other claiindd. Thus, inOgden the court authareed
discovery concerning afiroduds in which the advertising includedaims substantially similar
to the claims made about the products the plaintiff had actually purchaseti 626.

Plaintiff represents that the discovery he has obtashegs that, at one point,
MassMutuabplanned simultaneously to reduce the MGIRs on a group of annuity products —
including the Odyssey Annuity — based on the work of the guaranteed interestlvatigon
project He further represents that MassMutual changed the MGIR on a non-Odyssey @amnuit
thesame day that it changed the MGIR on tldy$3ey Anuity (Dkt. No. 77 at 7). While the

information before the court is less than complete, it is sufficient for thé tcocwnclude that



Plaintiff is entitled to the limited discovery he seeks about@dyssey MassMutual annuity
products that were under study in the guarani@edest rate reduction projecSuch discovery
is relevanin the questions of whether MassMutual’s communications dbeMGIR for
annuity produc other than the Odyssey Antyiwere substantially sinmal to themarketing
materials applicationand relatedcommunications about the Odyssey Annuity’s MGIR, and
whether the products themselwesre substantially similarSee Ogder?292 F.R.D. at 626.
MassMutualhas not shown that discovery related to Odyssey an®dgeseyannuity
contracts itsold in New York from January 20@d December 2008 would be improper
unduly burdensome. MassMutual has represented that the documents concerning sales of the
Odyssey Annuityand the structure of the Odyssey Annuity documentation changed in or around
May 2005. It has declined to providaydiscovery about tteechanges irstructure and
documents. The court does not agree with MassMutual that discovery about possibleestibsequ
precautionary measured.e., less ambiguous communications about the MGIR — would
necessarily be irrelevant. As to class certificatddassMutual may well prevail on a contention
that Aronstein can, at best, represent himself and odleensciled n New Yorkwho purchased
Odyssey Anuities between January 2004 and May 2005. That decision, however, should be
made on a factual record that is sufficient to determine whethehe question of the MGIR,
the marketing materials and certificate packagason-Odyssey annuities sold between January
1, 2004 and December 31, 2008re substantially similar to the marketing materials and
certificate packages of the Odyssey AnnuiBeeSalgado 2014 WL 7272784, at *3.
The court credits the representation of MassMutual’s counsel at the hearitinge that
companyhad some difficulty in locating information concerning @eyssey Annuity MGIR

reduction some thirteen years after the fact. Nonetheless, the company tsphasédrhas



made a robust production of documents and information about the Odyssey Annuity and the
company’s use of an endorsement to make a purported change in the MGIR (Dkt. No. 79 at 2).
There is nothing before the court to suggest that production of the additional indormvatild
be unduly burdensome in terms of the volume of material to be prodbeeinount of time
requiredfor that task othe costs of doing so. Based on counsel’s representation, the volume of
documents already produced, when compared to the producsomim other putative class
actions is relatively modedtDkt. No. 77 at 5) and Aronstein’s supplemental requests are
narrowly tailored.

Basedon these principleshe court concludes that Aronstdiras made a sufficient
showing that the two supplementdilscovery requests he has propounded are relevant to his
claims and that production of the documents by MassMutual would not be unduly burdensome or
otherwise improper.

3. Redacted Documents

When MassMutual made ifgoduction to Aronstein, it redacted 164 pagethef
documents that it produced’ he company hagpresented to Aronsin thatthe redactions
removed information about annuities other than the Odyssey Annuity that were wnel@rime
connection with theompany’s guaranteenterest rateéeduction project (Dkt. No. 77 at 5}
appeardikely, thereforethatthe redactions were of information that is responsive to the two
document production requests propounded by Aronstein that are the subject of the rulings here
and that most, if not algf the redacted pages will need to be pitl in unredacted form in
response to this Memorandum and Order.

In any event, as the parties are awars,dburt is already on record as being of the view

that “[rledactions of documents that are responsive and contain some relevant information should

10



be limited to redactions of privileged information when, as in this case, there igetigeobrder
restricting the use and dissemination ofsensitive informatin.” Sexual Minorities of Uganda
v. Lively, Civil Case No. 3:12-30051-MAP, 2015 WL 4750931, at *4 (D. Mass. Aug. 10, 2015).
It remains the court’s view that the weight of authority on this issue is on Airgediele.
MassMuual’s position that courts ordering the production of unredacted docugesrdsally
have done so for case specific reassnm®t consistent witbase law. To the contrampany
courts that have ordered the production of redacted informagiegrelied primarily on the
principles that Federal Rule of Civil Procedure 34 “requires documents to be presubey
are kept in the ordinary course of business and that ‘[tlhere is no express or impliet! suppor
the Rules of Civil Procedure for a procedure allowing ‘a party [to] scrub respatstuments
of nonresponsive information.’Beverage Distribs., Inc. v. Miller Brewing Ctos. 2:08ev-
827, 2:08ev-931, 2:08ev-1112, 2:08ev-1131, 2:08ev-1136, 2010 WL 1727640, at *4 (S.D.
Ohio Apr. 28, 2010) (quotin@rion Power Midwest, L.P. v. Am. Coal Sales,2608 WL
4462301, at *2 (W.D. Pa. Sept. 30, 200§ urthermore,n this case, as in other cases where
courts have ordered the production of unredacted docunieasartieave entered into a
Stipulated Confidemality Agreemem (Dkt. No. 73), that will protect against the dissemination of
confidential business information or its use for any purpose other than thisditidatther
diminishing the risk of prejudice to the producing pa®ge Sexual Minorities of Ugandz015
WL 4750931, at *4.

To the extent MassMutual has made redactions to documents it produced on the grounds
that the redacted information was not relevant, those documents should be produced tamAronstei
in unredacted form except in instances where thactexhs are of privileged material

V. CONCLUSION

11



For the foregoing reasons, Aronstein’s Motion to Compel Defendant to Produce
Unredacted Documents is GRANTED. Because MassMutual had a good faith basis for
discovery objections, an award of fees or costs would be unjustBieered. R. Civ. P.
37(a)(5).

It is so ordered.
Dated: June 29, 2017 /sl Katherine A. Robertson

KATHERINE A. ROBERTSON
U.S. MAGISTRATE JUDGE
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