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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
)
HAROLD FAY, )
)
Petitioner, )
)
V. ) Civ.Action No. 15-cv-30048
)
STEVEN J. O'BRIEN, )
Superintendent, Massachusetts Treatment )
Center, )
)
Respondent. )
)
)
MEMORANDUM AND ORDER
CASPER, J. April 19, 2016

l.  Introduction
Petitioner Harold Fay (“Fay”) has filed a p#tit for a writ of habeas corpus (“Petition”)
pursuant to 28 U.S.C. § 2254 allegithat the Supreme Judiciab@t's (“SJC”) application of
Mass. Gen. L. c. 123A violated his subsikamtdue process rights under the Fourteenth
Amendment. D. 2; D. 3. Respondent, thep&intendent of the Maachusetts Treatment
Center, opposes the Petitiaarguing that Fay is nantitled to relief under the requirements of
28 U.S.C. § 2254(d)(1). D. 11; D. 17. For tkasons set forth below, the Court DENIES Fay’s
Petition.
II.  Factual Summary
These facts are primarily drawn fromethSJC’s decision firming Fay’s civil
commitment. Prior to his civil commitment, Fay was convicted of “sexual offenses” as defined

under Mass. Gen. L. c. 123A, § 1. Commealth v. Fay, 467 Mass. 574, 575 (2014). These
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offenses, all against children under the ageoafteéen, occurred duringuir separate incidents
between 1995 and 2010. Id.

The first offense occurred in November 198%n Fay showed aitteen-year old boy a
sexually explicit movie and backedte victim into a corner while begging him to expose his
penis. _Id.at 576. The boy “kept praying andagmng” after the incident. _Id.Fay was
consequently convicted of one cowfitopen and gross lewdness. Id.

The second offense occurred in June 1999 wWenentered the bedroom of his eleven
and nine-year old granddaughters. Id. He kbe#tide their bed and began to touch his penis.
Id. Later that day, Fay sat next to his older granddaughter in his truck and engaged in sexually
explicit conversation.__Id.He then offered to show the tiim his penis and asked her to look
away as he masturbated to ejatiala 1d. at 577. The victim as#i¢o leave, but Fay instructed
her not to do so. _IdThe victim later cried hysterically when she disclosed the incident to her
mother. _Id. Based on these incidents, Fay glatty to one count of open and gross lewdness
and one count of indecent exposure. Id.

The third offense occurred in September 1998mhRay exposed his pis to three girls,
aged ten to eleven, in a campgroward then followed them along thrail. 1d. The next day,
Fay again exposed his penis te tiirls while attempting to engadgleem in conversation. Id.
The girls reported seeing Fay stariat them while touching his penild. The girls were scared
by the events and one stated that she was unalelat tior three days.dl Fay pled guilty to
three counts of open and gross lewdness. Id.

The fourth offense occurred in October 2640en Fay visited an acquaintance at her
home. _Id.at 578. Fay followed the acquaintanceight-year old daughter and her cousin

outside the home and stood in the doorway withpkisis exposed. Id. The victim ran back to



the house in tears. Id. Latdrat night, Fay sat behind the wmtand touched his penis as she
used the computer. _Id. Fay pled guilty to @oeeint of open and gross lewdness in connection
with the incidents._Id.

Il Procedural History

After Fay’s release from prison in 2011the Commonwealth sght Fay’'s civil
commitment as a sexually dangerous person (“SDP”) based upon his history of sexual offenses
against children. D. 3 at 1. On October 15, 2@fr a jury-waived triaFay was found to be
an SDP and was civilly committed for one day to life at the Massachusetts Treatment Center
pursuant to Mass. Gen. L. c. 123A, 8§ 14(d). Fay, 467 Mdss74-75. Fay gpealed to the
Massachusetts Appeals Court ontéber 18, 2012 and filed a petition for direct appellate review
to the SJC on August 27, 2013. D. 3; D. 17. &agued that the trialgge’s ruling was based
on insufficient evidence and violated Bisbstantive due process rights. D. 2.

After the hearing on appeal, the SJC affirrttegltrial judge’s order.The SJC concluded
that the record “fullysupport[ed]” the trial judge’s condion that Fay was sexually dangerous
under Mass. Gen. L. c. 123A (“Chapter 123A”") besmathe evidence showed that Fay was likely
to continue to engage in noncontact sexual offegainst children and that such conduct would
likely cause a child reasonably to apipend contact sexual offenses. dt1582-83. The SJC
noted that Fay’s substiwe due process claim was waived by Fay’s failure to raise it before the
trial court. Id.at n.9. Nevertheless, the SJC consideted merits of Fay’s substantive due
process claim to determine whether there was aamitied risk of a miscarage of justice._Id.

The SJC held that, given the circumstances;sFaubstantive due pcess rights were not
violated. Because Fay was found likely to eg@an noncontact sexual offenses that would

cause children reasonably to apprehend a contact sexual offense, Fay was sufficiently



“dangerous” to meet the Supreme Court’s rezaents for civil commitment, as set forth in

Kansas v. Hendricks, 521 U.S. 346 (1997) Eadsas v. Crane, 534 U.S. 407 (2002). akcb85-

86. The SJC concluded that its interpretatbiChapter 123A protéed children from conduct
such as Fay’s and “falls well withzonstitutional boundaries.” Id. at 586.
IV.  Discussion
A. Standard of Review

Pursuant to the Antiterrorism and Effeetiideath Penalty Act of 1996 (“AEDPA”), this
Court reviews Fay’s application for a writ of bems corpus to determine if the state court
adjudication “resulted in a deamsi that was contrary to, or inw@d an unreasonable application
of, clearly established Federal law, as deteeahiby the Supreme Court of the United States.”
28 U.S.C. § 2254(d)(%). This standard is exacting becaggeen the recognition of “the duty
and ability of our state-coudolleagues to adjudicate clairm$ constitutional wrong, AEDPA
erects a formidable barrier to federal habealsef for prisoners whose claims have been
adjudicated in state court,” BurtVitlow,  U.S. ,134 S. Ct. 10, 15-16 (2013).

i. Contrary to clearly established federal law

A state court decision is coaty to clearly established federal law only if it “applies a
rule that contradicts the govengi law set forth in [the United &es Supreme Court’s] cases, or
if it confronts a set of fas that is materially mlistinguishable from aeatision of [the] Court but

reaches a different result.”_Brown v. Rayt 544 U.S. 133, 141 (2005). Clearly established

federal law includes only “the holdings, as opposethe dicta, of [the United States Supreme

1 Under AEDPA, this Court also has thettarity to review whether the state court
adjudication “resulted in a decision that was dame an unreasonable determination of the facts
in light of the evidence presented in the Stadart proceeding.” 28 U.S. § 2254(d)(2). Fay
did not raise this claim in his B&on, however, so this Court wilonfine its analysis to whether
the state adjudication was comyrao, or an unreasonable apgliion of, clearly established
federal law.



Court’s] decisions.” _White v. Woodall, U.S. |, 134 S. Ct. 1697, 1702 (2014) (internal

guotation marks omitted) (quoting Howes v. Fields, _ U.S. __, 132 S. Ct. 1181, 1187 (2012)).

ii. Unreasonable application of atarly established federal law
A state court decision unreasonably appbésarly established federal law when its
application of the Supreme Court’s holdings“@bjectively unreasonabl’ not merely wrong;

even ‘clear error’ will not suffice.” White, 134 &t. at 1702 (quoting Lockyer v. Andrade, 538

U.S. 63, 75-76 (2003)). To obtairdferal habeas relief, “a state pmer must show that the state
court’s ruling . . . was so lacking in justificati that there was an erravell understood and
comprehended in existing law beyond any posgybitir fairminded disagreement.” Harrington
v. Richter, 562 U.S. 86, 103 (2011).
B. Substantive Due Process Claim

Fay asserts that his substantive due process nggne violated when he was classified as
an SDP and civilly committed, dagp the trial judge’s finding #t any future offenses would
likely be limited to acts of exhibitionism andher noncontact offenses. D. 2 at 2, 17. Fay’s
Petition is based on two separate theories: @ BtIC’s use of a “reasonable child” standard for
determining sexual dangerousness unconstitutioealhands the scope of Chapter 123A, D. 3 at
21-222 and; (2) the SJC should hareguired a demonstration that Fay would engage in “violent

or contact based crimes” to find him sufficiendlgngerous to affirm his civil commitment, D. 3

2 The Court notes that Fay did not raikés “reasonable child” argument during his
appeal before the SJC. “[A]s a matter of cgmiéderal courts should not consider a claim in a
habeas corpus petition until after the state cduasise had an opportunity to act.” Sanchez v.
Roden, 753 F.3d 279, 294 (1st AAQ14) (quoting Clements Waloney, 485 F.3d 158, 162 (1st
Cir. 2007)) (internal quotation marks omitted). Theu€@, however, will ppceed to address this
theory because Fay raised anotersion of his Fourteenth Aendment substantive due process
argument before the SJC. lehofing that consistent “reli@e on a specific provision of the
Constitution” would satisfy the exhaustion requirement).
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at 24-25. Both theories purport to support Fay&8m that Chapter 123A violates substantive
due process because it is naafirowly tailored.” D. 3 at 18.
i. The SJC’s decision was not contrary to clearly established federal law
The “starting point” for a federal court’'samgsis under AEDPA is to identify the clearly

established federal law that govertine petitioner’s claims, Sdééarshall v. Rodgers,  U.S.

_, 133 S. Ct. 1446, 1449 (2013.there is no clearly established federal law, “then per force
the state court decision cannot he contrary to . . . clearly eftiished federal law.”_Likely v.

Ruane, 642 F.3d 99, 102 (1st Cir. 2011) (citingdhrv. Van Patten, 552 U.S. 120, 126 (2008)).

The Supreme Court has analyzed whethatestivil commitment of an SDP violates

substantive due process_inndigicks and Crane. Hendrickeld that the Kansas SDP statute did

not violate substantive due process becausesthtute required courts to find a “lack of
volitional control, coupled with a predictionf future dangerousness, [which] adequately
distinguish[ed] [the defendant] from otherng@rous persons who are perhaps more properly
dealt with exclusively through criminal proceedings.” Hendricks, 521 U.S. at 360. Crane,
clarifying Hendricks, held that civilly committingn offender does not require a finding that the
offender has a “total” lack of volitional control, but that, at the very least, the offender has some
lack of control over their behaoi. Crane, 534 U.S. at 411-12s such, the Supreme Court has
“consistently upheld such involuntary commitmetatutes when (1) the confinement takes place
pursuant to proper procedures and evidentiamdards, (2) there is a finding of dangerousness
either to one’s self or to othg and (3) proof of dangerousnessasipled . . . with the proof of
some additional factor, such as a ‘mental illness’ or ‘mental abnormality.” Id. at 409-10
(ellipses in original) (interdaguotation marks and citation dted). Fay’s substantive due

process arguments appear to focushensecond prong. D. 3 at 13-14, 19-20.



The Supreme Court’s holdings in Hendricksd Crane, howevedo not clearly address

the constitutionality of the “reasonable childtandard affirmed by the SJC. Likewise,

Hendricks and Crane do not establish whethsrthe SJC decided, a defendant’s likelihood of

committing future noncontact offenses (as oppogo violent offenses) is sufficiently
“dangerous” to justify civil commitment. As such, the SJC’s decision is not contrary to clearly
established federal law undaither of Fay’s theories. See Likely, 642 F.3d at 102.

ii. The SJC’s decision did not unreaswably apply clearly established
federal law

Assuming strict scrutiny appliésthe SJC’s decision did not involve an unreasonable
application of _Hendricksand Craneas the clearly establishef@deral law goerning civil
commitment statutes. Fay argues that Chapter 123A, as interpreted by the SJC, is impermissibly
broad because it allows for the civil commitmehtdefendants who are likely to carry out only
noncontact offenses against children and sudendants are thus not part of the “limited
subclass of dangerous persons,” D. 3 at 13, pgse a “real continuing and serious danger to

society,” id. at 23. That is, Fay essentially arguéisat a child’s pyvortedly mistaken

3 The Supreme Court has not establishedaieropriate level oScrutiny required in
reviewing constitutional challenges to SDP ciedmmitment statutes._ See United States v.
Timms, 664 F.3d 436, 445 (4th C2012); Hubbart v. Knapp, 3/3d 773, 781 (9th Cir. 2004).

This Court assumes, without deciding, that sismtutiny applies consaing the parties do not
dispute its application, D. 3 at 15; D. 1718t and “civil commitment for any purpose constitutes

a significant deprivation of liberty that reges due process protemti,” Addington v. Texas,

441 U.S. 418, 425 (1979). Massachusetts must therefore have a “legitimate and compelling
governmental interest” for civilly committing noncaust offenders, such as Fay, and the statute
must be “narrowly tailored” to achieve thairpose._In re Dutil, 437 Mass. 9, 12 (2002).

4 Fay supports this assertion in part withtaton to the “due process principles” used by
the Supreme Court in United States v. Sale#&d, U.S. 739 (1987). D. 3 at 23. According to
Fay, like the Federal Bail Reform Act at issue_in Salerno, Chapter 123A must be similarly
limited to include only‘individuals who have éen arrested for a sgfic category oextremely
serious offenses.” Id. This argument is not persuasivim Salerno, the @urt upheld the Federal
Bail Reform Act under the principle that an individual's liberty interest can sometimes be
“subordinated to the greater needs of societydlerno, 481 U.S. at 750-51. More importantly,
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apprehension of a contact sexual offensegwbxperiencing a noncontact offense, does not
render noncontact offenders sufficiently danoge to justify their civil commitment.

Fay’s argues that the SJC’s inclusion of @§onable child” standard in its interpretation
of Chapter 123A misapplies Hemtks and is not narrowly lared. D. 3 at 21-22. The
Supreme Court in Hendricks, howeveig not rule on whether a state civil commitment statute
could consider the reasonable apprehension oflé iohdetermining “dangerousness.” Instead,
the Court held Kansas’s civil commitment statute constitutional because it “coupled proof of
dangerousness with the proof of some additidaetor” without specifing what constitutes
“dangerousness.”_See Hendricks, 521 U.S. at 358.

Fay also relies on J.D.B. v. North Carolina, U.S. __, 131 S. Ct. 2394 (2011) in which

the Supreme Court expanded the protectadnchildren during police interrogations by
incorporating a “reasonéd child” standard. D. 3 at 20-22. Fay asserts that the Court’s
recognition in_J.D.B. that a chikl perception is different thathat of an adult supports his
argument that the “reasonable child” standardounstitutionally expands the scope of Chapter
123A. 1d. at 21-22. This reliance is misplacdd.J.D.B., the Courtecognized that “children
generally are less mature and responsible #duits; that they often lack the experience,
perspective, and judgment to recognize and avioaices that could be detrimental to them; that
they are more vulnerable or susceptible to . tside pressures than adults.” J.D.B., 131 S. Ct.
at 2403 (ellipses in original) (internal quotatimarks and citations omitted). As such, “children
will often feel bound to submit to police questiogiwhen an adult in the same circumstances
would feel free to leave.” |d. &398-99. To protect the rights dfildren, the Court held that a

child’s age properly informs Miranda’s objectigastody analysis. Id. at 2402-03. The Supreme

the Supreme Court’s treatment of the federal @letletention statute in Salerno is not “clearly
established law” in the civil commitment of SDP context.
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Court’s holding in a police interrogation context, lewer, is not “clearly established law” in the
civil commitment context. When there is nontrolling Supreme Court precedent, and to the
extent J.D.B. is even applicable, Fay cannguarthat the SJC has unreasonably failed to extend
a holding from a different context. “Section 22®{1) provides a remedy for instances in which
a state court unreasonakdgpplies this Court’'s precedent; it does not require state courts to
extend that precedent or license federal courts ¢attthe failure to do so as error.” White, 134
S. Ct. at 1706 (emphasis in original).

Fay also contends that the SJC’s interpi@taof Chapter 123A isot narrowly tailored
because, under Hendricks, a prediction of futuodevice is a necessary prerequisite to a finding
of “dangerousness” that justifiesszil commitment. D. 3 at 16The SJC disagreed, stating that:

[a]n individual who is likéy to engage in noncontasexual offenses directed at

children in a manner thatauld place them in reasonabhpprehension of being

the victim of a contact sexual offenplainly engages itonduct dangerous to

their health, safgt and well-being.

Fay, 467 Massat 585-86. Fay’s conduct instilled greakity in his victims, prompting them

to “ke[ep] praying and praying,” “cry[ ] hystericallyand be too scared to eat for three days. Id.
at 576-77. The Supreme Courtwever, has purposefully not detight-line rules establishing

the constitutional standard of &dgerousness” for this context-specific area of the law. See
Crane, 534 U.S. at 413 (noting “the Constitutioseseguards of human liberty in the area of
mental illness and the law are not always leegorced through precise bright-line rules” and
“[s]tates retain considerable leeway infideg the mental abnormalities and personality
disorders that make an individual eligible fomgaitment”). While the Kansas statute addressed
in Hendricksincluded a requirement of sexual violenceattprovision of thestatute was relied

upon by the Supreme Court to satisfy the requirertietithere be a “finding of dangerousness.”

521 U.S. at 357. Although the Supreme Court diddedine “dangerousness” in Hendricks, the



Court has similarly imposed a “dangerousnessjuirement in civil commitment cases dealing
with the insane. In that camtt, the Supreme Cdurejected the argument that a non-violent
crime against property was insufficient to demuoate the “dangerousnessgquired for civil

commitment. _See Jones v. Wadt States, 463 U.S. 354, 365 (1983)he Court stated that it

“never has held that ‘violence,” however that term is defined, is a prerequisite for a constitutional
commitment.” _Id. Thus, the SJC’s holding tleahoncontact offender aigpst children can be
sufficiently dangerousunder Hendricks is not “so erroneous that there is no possibility

fairminded jurists could disagreat the state court’'s decisiaronflicts with [the Supreme

Court’s] precedents.”__Nevada v. Jackson, _ U.S. _, 133 S. Ct. 1990, 1992 (2013) (quoting
Harrington, 131 S. Ct. at 786) (internal quotatmark omitted). When the Supreme Court has
given “no clear answer to thguestion presented . . . it canrm# said that the state court
unreasonabl[y] applijed] clearly established Fatldaw.” Wright, 552 US. at 126 (internal

guotations omitted) (quoting Carey v. Musladd9 U.S. 70, 77 (2006)). As such, this Court

cannot conclude that the SJC’s determinatiat Fay’s civil commitment under Chapter 123A
“falls well within constitutional boundari€sFay, 467 Mass. at 586, was an unreasonable
application of clearly esbtdished federal law.

The Court notes that, under these circamsgs, the SJC’s application of Chapter 123A
does not violate Fay’s substamtivlue process rights. Fay doest deny that the state has a
compelling interest in protectints citizens from sexual offensd3, 3 at 22, and, relevant here,

“[t]he prevention of sexual exploitation anduse of children constites a government objective

® Other state and federal stasitalso allow for the civil commitment of noncontact sexual
offenders against children. See, e.g., iBDIStat. 88 394.912 (2010) (loding an indecent act
“in the presence of a child” as a predicafiense); Arizona Rev. Stat. Ann. 88 36-3701 (2007)
(including “indecent exposure to a person whaumgler fifteen years of age” as a predicate
offense).
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of surpassing importance,” New York v.rber, 458 U.S. 747, 757 (1982). As discussed, the

Supreme Court in_Hendricks established thatS&P civil commitment statute is sufficiently
narrow when it implicates only those who dhenable to control their dangerousness.”
Hendricks, 521 U.S. at 358; see In re Dutil, 437 Mass. at 14 (stating that the Hendricks test for
narrowness is whether a statute is restricteddsethwvith “a present mental condition that creates

a likelihood of such [dangerous] conduct in theure”) (internal quaition mark omitted).
Under Hendricks, the SJC’s apgdtion of the “reasonable child” standard in deeming Fay
sufficiently dangerous as a noncontact offenagpears narrowly tailored and justifies Fay’'s

civil commitment.

The purpose of Chapter 123A is to proteet gublic, including children, from SDPs and
taking into account theeasonable apprehension of a potdntghild victim is seemingly
necessary to achieve that endNoncontact sexual offenses directed at children undoubtedly
inflict severe harm._Id. at 476-77. A childght reasonably experience fear, distress and an
apprehension of a contact sexual offense when, for example, an adult follows them, id. at 577,
confines them and exposes their genitals tamthid. at 576-78, or engages them in sexually
explicit conversation while masturbating, id.%t6. Thus, there is a compelling government
interest in protecting children from noncontaekual offenses and the dangerousness finding in
Fay's case and the SJC’s interpretation ofa@br 123A in affirming that finding was
sufficiently narrow to protect children from tidangerousness” or risk of harm caused by

noncontact offenders.
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V. Conclusion
For the aforementioned reasons, Fay’s ipetitfor writ of habeas corpus, D. 2, is
DENIED.

SoOrdered.

&/ Denise J. Casper
Lhited States District Judge
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