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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JESSE POLO
Plaintiff,
V.

Case N03:16¢cv-11400MGM

TIME WARNER CABLE, INC.,

— e N

Defendant.

MEMORANDUM AND ORDERREGARDING DEFENDANT TWC
ADMINISTRATION LLC'S MOTION FOR PROTECTIVE ORDER

(Dkt. No. 28)
June 30, 2017

ROBERTSON, U.S.M.J.

Defendant Time Warner Cable, If{tDefendant”)has moved this coufor the entry of a
protective ordepursuant to Fed. R. Civ. P. 26(dylaintiff Jesse Pol@‘Plaintiff’) opposegntry
of a protective order in the form proposed by Defendant. Because Defendant has nahahown
its proposedrderis necessary to protect it froamnoyance, embarrassment, oppression, or
undue burden or expense, the motion is denied.

l. Background

Eight plaintiffs— Walter Sicotte, Maurice Peoples, Nathaniel Brookman, James Kratka,
Andrew Fudge, Kristoffer Roberts, Kevin Majors, and Jesse Pdaollectively,“the Pittsfield
Plaintiffs”) filed separate casegainst Defendant in the Berkshire County Superior Court for the
Commonwealth of Massachusetd asserting claims for violation of Mass. Gen. Laws ch. 151,
§ 1B (the Massachusetts statute governing pay for overtime work), violatiorsef an. Laws
ch. 149, § 148 (the Massachusetts Wage Act), breach of contract, and unjust enrichment for

failing to paythem fortime spent workindpoth before and aftetheir scheduled shifts and during
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theirunpaid lunch periodsDefendant removed the cagesferred to collectively as “the
Pittsfield Cases”)to federal court based on diversity of citizenshipefendannhow moves this
court for entry of protective ord@reventingPlaintiff from disseminatingliiscovery materiahat
he obtains from Defendant &my of the other Pittsfield Plaintfabsent Defendant’s agreement
or a court orderDefendant seeks entry stibstantially the sangrotective order in each of the
Pittsfield Cases.

Specifically, by its proposed protective ord&efendant seeks ttivide discovery
material that it producesto two categorie$. One categoryould consist of discovery material
thatDefendantdesignates @€ ommon Litigation Materigl which Defendant agrees could be
reviewed and used by counsel andRitesfield Plaintiffs in any of the Pittsfield Cag@xkt. No.
28-2 at 2). The other category would consist of all other discovery material, whichl@mohse
thePittsfield Plaintiffscould use onlyn the particular Pittsfiel€ase (oPittsfieldCases) in
which Defendant produces(id. at 3). Defendant'gproposal includes a procedure wheréisy
Pittsfield Plaintiff (or Pittsfield Plaintiffsjo whom the material is produced coulthallenge
Defendant’s decision not to designate particular documents or information asciom
Litigation Material(Dkt. No. 50at 5) If the parties are unable to resolve their differences,

within ten business days, Defendant could moveafaurtorderpreventing counsel and the

! The eight Pittsfield Cases includ&icotte v. Time Warner Cable, Inblo. 3:16ev-11392-

MGM; Peoples v. Time Warner Cable, Indo. 3:16ev-11398MGM; Brookman v. Time

Warner Cable, Ing.No. 3:16ev-11395MGM; Kratka v. Time Warner Cable, IndNo. 3:16ev-
11393MGM; Fudge v. Time Warner Cable, In8:16cv-11396MGM; Roberts v. Time Warner
Cable, Inc, 3:16€v-11394MGM; Majors v. Time Warner Cable, IndJo. 3:16ev-11399-

MGM; andPolo v. Time Warner Cablend., No. 3:16ev-11400MGM.

2 By its terms, Defendant’s proposal applies not only to discovery material pnatliices, but

also to discovery material that Plaintiff and any4pamties produce. However, because Plaintiff
opposes entry of the order, the court speaks in terms of how Defendant’s proposal would work
vis-a-vis the discovery it produces.



Pittsfield Plaintiff (or Pittsfield Plaintiffs) to whom the material was prodiufoaa disclosng

the material to any other Pittsfield Plaintiffs gm@ventinganyother Pittsfield Plaintiffgrom
using thematerial in their casedn the event Defendant seeks sgohrt intervention, counsel
and thePittsfield Plaintifs would be prohibited frortreating the disputed material as Common
Litigation Materialto be sharedavith or used by an¥ittsfield Plaintiffsother than those to whom
it was produced, absent a court orttethat effecf

. Legal Standard

Rule 26(b)(1) of the Federal Rules of CRrocedurgrovides that, “[u]iess otherwise
limited by court orderthe scope of discovery is as followsarfes may obtain discovery
regarding any nonprivileged matter that is relevant to any party’s oladafense and
proportional to the needs thfe case... Information within this scope of discovery need not be
admissible in evidence to be discoverable€d. R. Civ. P. 26(b)(1). Pursuant to Rule 26(c)(1),
“[t]he court may, for good cause, issue an order to protect a party or [any] pfeosorvhom
discovery is sought] from annoyance, embarrassment, oppression, or undue burden of expense
Fed. R. Civ. P. 26(c)(1). The party or person seekipgptective ordelincluding an order
limiting another party’s right to disseminate information oi#d in discovery, has the burden of
demonstrating the existence of good causeeen v. CoshyNo. 14€v-30211-MGM, 2015 WL
9594287, at *4-5 (D. Mass. Dec. 31, 201Bker v. Liggett Grp., Inc132 F.R.D. 123, 125 (D.

Mass. 1990) (citind\nderson v. Grovac, Inc. 805 F.2d 1, 6-7 (1st Cir. 1986)). “A finding of

3 Defendant’dnitial proposal required the Pittsfield Plaintiff (or Pittsfield Plaintiffs) challeggin
the non-designation to move for court intervention in the event that the parties could In@reac
agreement, but Defendant revised its proposal following the hearing on its motidviclathe

court expressed concern about the burden the proposed procedure would put on the Pittsfield
Plaintiffs. The proposed change does not eliminate concerns about the demands that likely
would be made on the time and resources of the parties and the court if Defendant’slpropose
order were entered.



good cause must be based on a particular factual demonstration of potential harm, not on
conclusory statementsBaker, 132 F.R.Dat 125 (quotingAnderson 805 F.2dat 7).

1. Analysis

Defendant asserts that good cause exists for entry pfotectiveorderit seekson two
grounds. First, Defendant posits that the order is necessary to ensthe ietsfield Plaintiffs
arebound by Fed. R. Civ. P. 26(b)(1)’s rule limitidgscoveryto relevant mattersld.
According to Defendant, some of tiraterial that it willproduce in discoverig relevant in all
of the PittsfieldCases. By way of example, Defendant refers to its policies governing payme
of overtime or prohibiting off-the-clock work. Defendant proposes to designate suchalsater
asCommon Litigation Material; because Common Litigation Material would be disaioleecin
all of the PittsfieldCasedndividually, all of thePittsfield Plaintiffs should be able to review and
utilize it in theirindividual cases' On the other hand, Defendant argues that some of the
material that it will produces relevant in onlya singlePittsfield Gase(or a subset dPittsfield
Cases)and counsel and thttsfield Plaintiffsshould not be able to use that material in
Pittsfield Cases other than the Pittsfield Ca@sdittsfield Casesin whichit is producedabsent
a showing that the material would be independently discoverahleglevankin their cass.
Those are thdocuments and information that Defendant would not designate as Common
Litigation Material, and the Pittsfield Plaintiffs could not treat them as such dbstadant’s

subsequent agreement or a court order as described above.

4 According to Defendant’s definition, “Common Litigation Material” would includgt)
relevant handbooks; (2) relevant employment policies; (3) relevant employmemhakedping
procedures; and (4) deposition testimony from a witness in another RitSéisé regarding
direct, relevant knowledge of the factgcamstances, and individual allegations related to
Plaintiff in the instant action” (Dkt. N&®8-2 at2-3).
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Second, Defendant argues that good cause exists for entry of the order because some of
the documents and information that it will produce are confidential in nature to tioellpart
Pittsfield Plaintiff(or Pittsfield Plaintiffs)to whom Defendanwill produce them. Based onghi
rationale, Defendant initially took the position that Common Litigation Matexalld not
include “any individual or Plaintiffspecific information produced in any of the Pittsfi€lases”
(Dkt. No. 28-2 at 3}. Following the hearing on Defendant’s motion, however, each Pittsfield
Plaintiff filed anotice consenting to the sharing with the ofPigtsfield Plaintiffs of documents,
data, and information produced by Defendant “related to [his] employment with TimmekVa
(Dkt. No. 49. Defendant interprets tHaittsfield Plaintiffs’consend to encompass only those
documents and information that fall within the definition of “personnel records” under Mass
Gen. Laws ch. 149, § 52C, and, based on those consentsiger seeks to limit the Pittsfield
Plaintiffs’ ability to disseminate among themselves their egmpkent applications and resumes;
performance evaluations; disciplinary or corrective actions; and comjgensgibrmation,

including time records and paecords? As to documents thételate[ ] to [a particular

®> Defendant’s original proposal would have excluded the following from Commormtidtig
Material: “(1) any TWC/Charter employee time records, specifically incfuthiase of any
plaintiff in the Pittsfield Cases; (2) any other TWC/Charter employee paydsecspecifically
including those of any plaintiff in the Pittsfield Cases; (3) any TWC/Chartelogegpersonnel
files and medical files, spdically including those of any plaintiff in the Pittsfield Cases; (4)
investigation files related to the Pittsfield Cases; (5) any data or emails regamging
TWC/Charter employees, specifically including those related to any plamtifé Pittsfield
cases; and (6) deposition testimony from a witness in any Pittsfield Case thabtdeectly
relate to the facts, circumstances, and individual allegations in the instant &bit. No. 28-2
at 3).

® Section 52C defines a “personnel record” asetaord kept by an employer that identifies an
employee, to the extent that the record is used or has been used, or may affectdréatie
to that employee’s qualifications for employment, promotion, transfer, additomglensation
or disciplinary action. .... [A]ll of the following written information or documentshie extent
prepared by an employer ... regarding an employee shall be included in the peesmondeor
that employee: the name, address, date of birth, job title and description; rate rodl pay a
other compensation paid to the employee; starting date of employment; the joateppbf the
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Plaintiff's] employment with Time Warner(in the words of the consents), but that do not fall
within the definition of personnel records under Mass. Gen. Laws ch. 149, § 52C, Defendant
argueghatPlaintiffs’ conserd areirrelevant because Plaintiffs have no interest or control over
them and Defendargtill seeks the ability to limit the disclosure and use of such documents to
thePittsfield Plaintiff(or Pittsfield Plaintiff§ to whom Defendant produces them. According to
Defendant, these other documents and files would primarily include any comrionscatd
emails among a particular Pittsfidhdaintiff, management, or any other employee that do not
constitute employment applications, eoy#e work evaluations, disciplinary documentation,
and promotion, demotion, or termination information, and docuntieatsmplicate the privacy
interests of employeegher than the Pittsfield Plaintiff®kt. No. 50at 4).

The court is not persuaded that Defendant has shown good cause for entry of a@rotecti
orderon either relevancy or confidentiality groundss a general matter, relevancy must be
broadly construed at the discovery stage such that information is eliabte if there igany
possibilityit might be relevant to the subject matter of the actidherkaoui v. City of Quingy
No. 14¢v-10571-LTS, 2015 WL 4504937, at *1 (July 23, 2015) (quoktt.0.C. v. Electro-
Term, Inc, 167 F.R.D. 344, 346 (D. Mas996)). “[B]ecause discovery itself is designed to
help define and clarify the issues, the limits set forth in Rule 26 must be constadty bo
encompass any matter that bears on, or that reasonably could lead to othettmaattersgd

bear on, anysisue that is or may be in the cas&ireen 2015 WL 9594287, at *2 (quotirig re

employee; resumes or other forms of employment inquiry submitted to the emiplogsponse

to his advertisement by the employee; all empéoperformance evaluations, including but not
limited to, employee evaluation documents; written warnings of substandawchpeante; lists

of probationary periods; waivers signed by the employee; copies of datedaiominotices;

any other documentelating to disciplinary action regarding the employee.” Mass. Gen. Laws
ch. 149, § 52C.



New England Compounding Pharmacy, Inc. Products Liab...M®L No. 13-2419-FDS, 2013
WL 6058483, at *4 (D. Mass. Nov. 13, 2013)).

Here, in order for the Pittsfield Plaintiffs psovetheir claims forunpaid overtime work
against Defendangach Pittsfield Plaintiff wilhave to prove both that he incurred unpaid
overtime work and that Defendant “had actual or constructive knowledge that hewkasw
overtime.” Vitali v. Reit Mgmt. & Research, LL.G6 N.E.3d 64, 69 (Mass. App. Ct. 2015)
(quotingPrime Commc’ns, Inc., v. Sylvestéd5 N.E.2d 600, 601 (Mass. App. Ct. 1993))he
knowledge inquiry requires an assessment of what the employer knew or should have known,
and is to be made in view of the employer’s ‘duty ... to inquire into the conditions prevailing i
his business.”ld. (alteration in original) (quotin@ulf King Shrimp Co. v. Wirt207 F.2d 508,
512 (5th Cir. 1969)).

Defendant takes the position that documents relating to one employee’s pagrnd w
hours are irrelevant, as a matter of law, to the defendant employer’s aataaktructive
knowledge of off-thezlock work by any other employed&his is inconsistent with the holdirag
the Massachusetts Appeals CaarVitali that anemployer’s constructive knowledgarcbe
based, at least in part, on the observable behavior of other employees with redpebeto o
clock work. Id. at 75. Because of thcdmmonsense proposition, taali court determined
that the trial court erred in granting summary judgemetitdalefendaremployerwhere the
summary judgment record supported the reasonable inferencathatd with at least
constructive knowledge that employees were undertaking lunch time work that shoulctbave
credited toward overtime, the [defendant] company went ahead and assumed in itsaafavor t
employees were not performing any such work except where they sepepteted it through

a process that [plaintiff] was never trained in, or even told to uge.Defendant argues



vehemently against threading ofVitali, citing to decisions from other jurisdictions dones v.
Z.0.E. Enters. of Jax, IndNo. 3:11ev-377-J-32MCR, 2012 WL 3065384, at *1 (M.D. Fla. July
27, 2012)Buckner v. United Parcel Serv., Indlo. 5:09€V-00411-BR, 2011 WL 6748522, at
*1 (E.D.N.C. Dec. 22, 2011), artlorioso v. Williams130 F.R.D. 664 (E.D. Wis. 1990), in
which the courts denietthe plaintiff-employees’ motions to compttle defendanemployers to
provide wage and time records regarding otherpenty employees. These cases are neither
controlling, nor persuasive. In contrast to Yh&li decisionwhich cogently addresses the
potential relevance of evidence regarding other empldpebeissue of theemployer’'s
constructive knowledge, none of the courts in the cases Deferitanéngage in any analysis,
let alone one takinonto account the liberal construction of relevancy that controls in the
discovery stage, before simply declaring the soadfier wage and hour records not relevant.
Jones 2012 WL 3065384, at *Buckner 2011 WL 6748522, at *45loriosqg 130 F.R.D. at
664-65. Defendant ao cites tdhe subsequent decision of the Massachusetts Superior Court on
remand inVitali, No. SUCV2012-00588-BLS1, 2016 WL 1425725, at *7 (Mass. Super. Ct. Mar.
2, 2016) denyingthe plaintiff-employee’s motion for class certificatio€ontrary to
Defendant’s argument, the trial court’s conclusion that the claims of other houtkgngor
employed by the same defendditt not present common questions of law anddaftficientfor
class treatmens not the same as a conclusion that what happened toatiesworkerswas
entirelyirrelevant to the employer’s actual or constructive knowledge regatttengjaintiff’s
alleged overtime work (and, indeed, the latter conclusion would be in conflict with ikedec
of the Massachusetts Appeals Court remagdine case)

Moreover,Defendantloes notdentify any harntognizableunder Fed. R. Civ. P. 26(c)

relating to its relevancy concerns titatproposed protective order is necessary to prevent.



Defendant makes vague referesiceits pleadingdo “discovery abuse.’At the hearing on its
motion to dismissDefendansuggested that the “abuse dradni’ that would result from
“unfettered access ... to all the documents across all the cases” would be thae&lFRteshtiff
could utilize a document produced to another Pittsfield Plaintiff during a depositioy &od
elicit admissions about the company’s practice to establish ... constructiveskiggv(Dkt. No.
52 at 9). This is not an abuse of the discovery protaisss apurpose of the diswery process
Defendant suggests that this could be improper beedeisesfield Plaintiff could use documents
thata deponent has no knowledge abobeeaus¢hey were produced in another Pittsfield case
— totry to elicit the damaging admission8 Rule 26(c) protective order is not an appropriate
vehicle to address such a hypothetmaicern A deponent who has no knowledge about a
document and is unable to answer questions relating to it can so respond during a deposition.
And tothe extent thaDefendanmight disagree that certain testimony fromeamployee
amounts to madmission of its constructive knowledge about a particular Pittsfield Plantiff’
off-the-clock work, Defendant can make that case at summary judgment or trialarZomtr
Defendant’s suggestion, having to do so is not an undue burden, but rather, part of the litigation
process.

Defendant’s supposed confidentiality concerns present an even weaker gnogimilyf
of a protective ordesuch as the one Defendant seeks discussedn light of the Pittsfield
Plaintiffs’ consentsDefendant no longer maintains that it should be able to limit the Pittsfield
Plaintiffs’ ability to disseminate the contents of their personnel records aihtbePittsfield
Plaintiffs. The material Defendant now wishes to limit the Pittsfield Plaintiffs’ phdit
disseminate is communications and emails among a particular Pittsfield Plaintif§emnserd,

or any other employee that do not constitute employment applications, emplurkee w



evaluatons, disciplinary documentation, and promotion, demotion, or termination information,
and documents that implicate the privacy interests of employees other than theddPittsf
Plaintiffs.

As toanycommunications and ematisat are not part of the Rtteld Plaintiffs’
personnel records, Defendant argues that the Pittsfield Plaintiffs cannehttmsr demand
that Defendant agree to, the sharing of the recorfise problem with Defendant’s argument is
that, insofar as the documents in questi@nrat part of the Pittsfield Plaintiffs’ personnel
records, they are not confidential, so the entire premise for Defendant’s arglisagpears.
Defendant’s reliance oGorreia v. Town of FraminghanNo. 12-10828-NMG, 2013 WL
952332, at *1 (D. Mass. Mar. 8, 2018)r its claim that it has somendefined‘legitimate,
protectable interest” in th@on-personnel record documerg®ntirely misplaced. I€orreia,
the plaintiffs were seeking an ordemgpelling the defendant to produce documentsch were
in the possession of the defendant’s panty employer, the police department, including the
defendant’s personnel file and all documents concerning any complaints madelagains
during his time as police officer.Id. The court allowed the motion relative to the defendant’s
personnel file because tdefendant had the right to request his personnel file from the police
department and could then produce it to the plaintiffs pursuant to their Fed. R. Civ. P. 34 request
Id. at *3. As to other responsive information, the court denied the reupesise the
informationwas not within defendant’s control, since it was not part of his personnel file, and

was, therefore, beyond the scopaéied. R. Civ. P. 3dequest Id. In other wordsCorreia

” Again, D the extent that any communications and emails are part of the Pittsfield Plaintiffs’
personnel records because they fall within the definition set forth in Mass. Genchal49, 8
52C, Defendant no longer seeks the ability to limit the Pittsfield Plaintiffs’ abilithisseminate
them in light of the consents.
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was aboutan employee’sontrol over documenis his employ€s possessiomot aboutin
employer’s interest iiimiting the dissemination dhose records.

Defendant’s final argument concerns docuraghat implicate privacy interests of other
non-partyemployees, and Defendant cites to the Massachusetts statute r@npersonnel
recordsfor support. Mass. Gen. Laws ch. 149, § 52C. As an initial matter, it is unclear whether
any of the PittsfieldPlaintiffs’ discovery requests call for production of any pamnties’
personnel records. To the extent that they do, howpke@rentinghe Pittsfield Plaintiffs to
whom such records are produced from disseminating them to other Pittsfietdf®lamvhom
they are not produced does nothin@dllress the privacy concemisanynonparty employeg
in their personnel records. Thus, Defendant’s proposed order is not tailored to addeess the
privacy concerns which asipposedly at issue.

V. Conclusion

In sum, because Defendant has not shown good cause for entry of a protective order
limiting the Pittsfield Plaintiffs’ ability to disseminate information obtained in discoveogtter
Pittsfield Plaintiffs, Defendant’s motion is denied.

The Pttsfield Plaintiffs have indicated willingessto enter into an agreement that would
restrict them from disseminatitgeyond the Pittsfield Cases information produce®bfendant
that amounts to proprietary or confidential information provided that suelgr@ement has a-de
designation procedure.h& parties are encouraged to confer and execute a confidentiality
agreementoveringsuch materials, tich they should then file with the court pursuant to the
District Judge’s Standing Order Regarding Conftadity Agreements Between Parties, dated
Aug. 12, 2014. Further, to the extent that the Pittsfield Plaintiffs’ requestsicptbduction of

non-parties personnel records, the parties are encouraged to include withsorthdentiality
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agreemenprovisionstailored to fit theconfidentiality interests involvedf, any, such as an
agreement to redact identifying information. The parties are stronghysged to reach an
agreement on these issues without the need for further court interventionpancktd
expeditiously with discovery.
It is so ordered.
/sl Katherine A. Robertson

KATHERINE A. ROBERTSON
United States Magistrate Judge
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