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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

NILSA ENID LABQOY,
Plaintiff,

V. Case No. 16-cv-30081-KAR

~ N N N N

CAROLYN W. COLVIN,
Acting Commissioner of Social )
Security Administration, )

Defendant. )

MEMORANDUM AND ORDER REGARDNG PLAINTIFF’'S MOTION FOR
JUDGMENT ON THE PLEADINGS AND DEFENDANT'S MOTION TO
AFFIRM THE DECISION OF THE COMMISSIONER
(Dkt. Nos. 17 & 23)

ROBERTSON, U.S.M.J.

l. INTRODUCTION

On May 24, 2016, plaintiff Nilsa Enid LaboyRlaintiff”) filed a complaint pursuant to
42 U.S.C. § 405(g) against the Acting Comnassir of the Social Security Administration
(“Commissioner”), appealing the i@l of her claims for Supplemg&l Security Income (“SSI”)
and Social Security Disabilitypsurance (“SSDI”). Plaintiff asserts that the Commissioner’s
decision denying her such benefits — mealzed in a January 15, 2015 decision by an
administrative law judge (“ALJ”) —is in erroiSpecifically, Plaintiff allges that the ALJ erred
by: (1) not assessing her histafyleft facial paralysis andhigraine or tension headaches
secondary to myofascial paamd her fiboromyalgia syndrome ssvere impairments and taking
into account limitations from these impairmemsen he assessed Plaintiff's residual functional
capacity (“RFC”), (2) not adopting the opinionafreating mental health care provider on the

ground that it was solicited taigport Plaintiff's benefit@pplication, and (3) failing to give the
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opinion probative weight in assessing PlaintiREC. Plaintiff has moved for judgment on the
pleadings requesting that the matter be rentoléhe Social Security Administration for
further proceedings (Dkt. No. 17). The Comssidner has moved for an order affirming her
decision (Dkt. No. 23). The parties have consgidehis court’s jusdiction (Dkt. No. 16).See
28 U.S.C. § 636(c); Fed. R. Civ. P. 73. Fa thllowing reasons, the court orders a remand to
the Commissioner limited to thgsue of the ALJ’s failure ttreat Plaintiff's physical
impairments (migraine or tension headaches, mgathpain, and fibromyalg) as severe or to
address limitations from those physicaparments in the RFC.

Il. PROCEDURAL BACKGROUND

Plaintiff applied for SSI and SSDlith filing dates of October 24 and 29, 2008,
respectively, alleging a June 11, 2007 onsetsdlhillity due to stress, mood swings, facial
paralysis, and generalized pain (Administrative Record (“A.R.”) at 338-51, 345, 383, 386).
Plaintiff’'s applications were deniaditially and on reconsiderationd( at 174-177, 179-84).
Plaintiff requested a hearing before an Aadd two were held, the first on June 10, 2011, at
which time Plaintiff claimed disability due to piession, migraines, fiboromyalgia, auditory and
visual hallucinations, facigdaralysis, fiboromyalgia,reiety, and memory problemil(at 84,
86-87, 89, 93-94, 96), and the second on March 23, 2012, to clarify Plaintiff’'s earnings records
(id. at 109). Following the hearings, on Ja§, 2012, the ALJ issued a partially favorable
decision finding that Plaintiff becasrdisabled as of April 1, 201id( at 23). Plaintiff requested
that the Appeals Council review the decisiah &t 178). The Appeals Council granted review,
and, on November 25, 2013, vacated the Adé&sision, and remanded the case for further
proceedings, including a further hearimndy @t 170-72). The Appeals Council directed the ALJ

to: (1) as necessary, obtain additional evideconcerning Plaintiff's impairments; (2) give



further consideration to whethBtaintiff had engaged in subst&l gainful activity since the
alleged onset of her disability; and (3) as nemgsgive further considation to Plaintiff's RFC
with specific reference® evidence of recordd; at 171).

The ALJ conducted a further hearing on@er 3, 2014, at which he heard evidence
about Plaintiff's employment in 2012 to 2013 adtlitional evidence related to her impairments
(id. at 118-39). On January 15, 2015, the ALJ issusdlecision, finding @t Plaintiff had not
been under a disability from July 11, 2G07vough the date of the decisiad.(at 19-60). The
Appeals Council denied reviewd( at 1-7), and the ALJ’'s Jamyal5, 2015 decision became the
final decision of the Commissioner. This suit followed.

II. LEGAL STANDARDS

A. Standard for Entitlement to SSI and SSDI

In order to qualify for SSI and SSDI, a claimanust demonstrate that she is disabled
within the meaning of the Social Security AcA claimant is disabled for purposes of SSI and
SSDI if she “is unable to engage in any sultséhgainful activity by reason of any medically
determinable physical or mental impairment whian be expected to result in death or which
has lasted or can be expected to last for armamiis period of not less than twelve months.” 42
U.S.C. § 1382c(a)(3)(A); 42 U.S.C. § 423(d)(1}(A claimant is unable to engage in any
substantial gainful activity when she “is not onlyable to do h[er] previous work, but cannot,
considering h[er] age, education, and work exgrexe, engage in any other kind of substantial
gainful work which exists in #hnational economy, regardless ofattrer such work exists in the

immediate area in which [s]he lives, or whetheapecific job vacancy exists for h[er], or

1 For SSDI, the claimant also must demonstthat the disability commenced prior to the
expiration of her insured statug fdisability insurance benefitsSee42 U.S.C. § 423(a)(1).
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whether [s]he would be hired[g]he applied for work.” 42 U.§. § 1382c(a)(3)(B); 42 U.S.C.
8§ 423(d)(2)(A).

The Commissioner evaluates a claimamtipairment under a five-step sequential
evaluation process set forth in the regolag promulgated under each statusee20 C.F.R. §
416.920; 20 C.F.R. 8 404.1520. The hearing officer meigtrmine: (1) whether the claimant is
engaged in substantial gainful activity; (#)ether the claimant suffers from a severe
impairment; (3) whether the impairment meatequals a listed impairment contained in
Appendix 1 to the regulation§4) whether the impairment prevents the claimant from
performing previous relevant warnd (5) whether the impairmeptevents the claimant from
doing any work considering the claimant’s age, education, and work experiseeed See
alsoGoodermote v. Sec'’y of Health & Human Sei®30 F.2d 5, 6-7 (1st Cir. 1982) (describing
the five-step process). If thedreng officer determines at asyep of the evaluation that the
claimant is or is not disaldethe analysis does not contirtoghe next step. 20 C.F.R. 8§
416.920; 20 C.F.R. 8 404.1520. Before proceeding to steps four and five, the Commissioner
must make an assessment of the claimant’s RI@&h the Commissioner uses at step four to
determine whether the claimant can do past relevarkt and at step five to determine if the
claimant can adjust to other workee id “RFC is what an individdacan still do despite his or
her limitations. RFC is an administrative assesst of the extent to which an individual's
medically determinable impairment(s), includismgy related symptoms, such as pain, may cause
physical or mental limitations or restrictionsathmay affect his or mecapacity to do work-
related physical and mentattivities.” Social Secuy Ruling (“SSR”) 96-8p, 1996 WL
374184, at *2 (July 2, 1996).

The claimant has the burden of prélmfough step four of the analysSpodermote690



F.2d at 7, including the burd¢o demonstrate RF(Flaherty v. Astruge2013 WL 4784419, at
*9Q (D. Mass. Sept. 5, 2013) (citirffformo v. Barnhart377 F.3d 801, 806 (8th Cir. 2004)). At
step five, the Commissioner hag thurden of showing the existerafeother jobs in the national
economy that the claimanan nonetheless performcoodermote690 F.2d at 7.

B. Standard of Review

The District Court may enter a judgmeffiraning, modifying, or reversing the final
decision of the Commissioner, witih without remanding for rehearinee42 U.S.C. §
1383(c)(3); 42 U.S.C. § 405(g)udicial review “is limited to deermining whether the ALJ used
the proper legal standardad found facts upon the proper quantum of evidendééatd v.
Comm'r of Soc. Se11 F.3d 652, 655 (1st Cir. 2000). eTtourt reviews questions of |ale
novq but must defer to the ALJ’s findings of facthey are supported bgubstantial evidence.
Id. (citing Nguyen v. Chaterl72 F.3d 31, 35 (1st Cir.1999)). Stargial evidence exists “if a
reasonable mind, reviewing the evidence in therceas a whole, could accept it as adequate to
support [the] conclusion.”Irlanda Ortiz v. Sec’y of Health & Human Sern@55 F.2d 765, 769
(1st Cir. 1991) (quotingrodriguez v. Sec’y of Health & Human Serégd7 F.2d 218, 222 (1st
Cir. 1981)). In applying the subst#al evidence standard, the courtshbe mindful that it is the
province of the ALJ, and not the courts, to deteenigsues of credibilityresolve conflicts in the
evidence, and draw conclusions from such evidetde So long as theubstantial evidence
standard is met, the ALJ’s faetl findings are conclusive evérthe record “arguably could
support a different conclusionld. at 770. That said, tft@ommissioner may not ignore

evidence, misapply the law, or judg®tters entrusted to expertdguyen 172 F.3d at 35.



V. THE RECORD

A. Evidence Concerning Plaintiff's Mental Health Impairments

1. Treatment and Related Records

Plaintiff was admitted to Baystate Medicaénter on July 18, 2007 after she stabbed
herself in the abdomen following an argumentRAat 531-32). A July 19, 2007 psychiatric
consultation did not result ia psychiatric admissiomd( at 532). Instead, outpatient mental
health care was arrangad.]. A July 20, 2007 intake assesstheompleted by Carol Proctor of
the Mt. Tom Mental Health Center reflectattelaintiff was mildly distraught, somewhat
guarded, and showed no evidence of thoughtdieso She reported that she superficially
stabbed herself in the abdomen after autis with her boyfriend. She graduated from
Commerce High School and had worked for tis¢ faur years in property managemaedt &t
504-05). She was deemed to be of average or better intelligence. Speech and presentation were
appropriate given her cent crisis situationd. at 505). She told Ms. &ctor that she wanted her
children back and that they wdrmer first priority (id. at 504) She was diagnosed with an
adjustment disorder with anxiety and a depeelsmood. Ms. Proctor noted that Plaintiff was
involved in a relationship with serious confliad.(at 507). Plaintiff returned to Baystate
Medical Center on February 9, 2008, for an episode of depression,ngbéati she had been
crying all week id. at 511). She was not admitted for treatment, because she asked to go home,
indicating that she codlkeep herself saféd().

Plaintiff began treating witthe Center for Psychology and Family Services on July 30,
2008 (d. at 751). A Diagnostic Evaluation complegten August 12, 2008 indicated that plaintiff
had graduated from Commerce High School. Shesgaking treatment because she was always

stressed and crying for no reason. Stefha children, includig twins recently born



prematurely who had lots of medical problemse iritake worker noted that Plaintiff was neat,
her speech was clear and coherent, she was redmee alert, orientetb person, place, and
time, with a good memory, cledrdught content, and logical andyanized thought processes.
She had no delusions or halludioas and her judgment was good. @t 752-53). Strengths for
treatment included Plaintiff's inflegence, concern for her chilen, and support from her mother
(id. at 754). She displayed appatreigns of depression and agy: she appeared sad, and her
affect was bluntedd.).

On November 6, 2008, Plaintiff's mother caeted a function report in connection with
a benefits application based omiRtiff's answers to the questis on the form. According to
Plaintiff, she stayed in bed alay and cried. She did not sleemgght, had a hard time thinking
and just wanted to die. In terms of personal care, she sometimes forgot to put on her underwear,
did not care for her hair, and made a mess vgherfed herself. She did not go outside because
she did not like people looking at her. She gawsts at night and talked with them and heard
things. She claimed to believe she was Presi8lesi’'s daughter, and stated that she went to
check the mailbox while undressed. She indicatedhitratonditions affecteler ability to lift,
squat, bend, stand, walk, sit, kneel, talk, helamb stairs, see, rem#er, complete tasks,
concentrate, understand, follow insttions, and get along with otheid.(at 677-84).

In October 2008, a staff member at ttiice of Plaintiff's primary care provider
telephoned Wing Hospital in Palmer indting that Plaintiff was suicidaild{ at 573). The
hospital called the office backdicating that Plaintiff was not ling at the address she had given
to her primary care provider ahdd changed telephone numbaeds)( In a November 12, 2008
guarterly report prepared by the Center for Bslagy and Family Services, it was noted that

Plaintiff was crying lessrad eating better, but stitlaving trouble sleepingd. at 749). On



February 4, 2009, Plaintiff was noted to be ldsgressed with fewer mood swings. She was
taking her medication regularlyna cooperating with a DSS safgilan to keep her children
from witnessing domestic violencel(at 748). In May 2009, Plaintiff was stable, doing well,
and DSS was closing its caselaintiff was less depressadd moody. She was taking her
medications regularlyid. at 747). Plaintiff stopped treatj at the Center for Psychology and
Family Services after DSS closed its cadedt 744).

Plaintiff's next mental health providers meassociated with ServiceNet, where she
began mental health care treatment in FebraaMarch 2011. ServiceNe¢cords show initial
diagnoses of major depressiveatider, recurrent and severe, godt-traumatic stress disorder
(id. at 962). On March 29, 2011, Ali Moshii.D., conducted a psychiatric evaluation.
Plaintiff reported longstanding pri@ms with depression, anxiety,»aety attacks, and auditory
and visual hallucinationsd, at 871-72). She had been having trouble sleeping. The voices she
heard were always present atisturbing. Sometimes in public, she would scream at the voices
to go awayif@. at 872). Dr. Moshiri noted that Pdiiff was unable to give him a reliable
medical history. He observed that her speeab normal, but somewhat childlike. She had
moderate eye contact and her affect was@pjate and flat. Heaw no acute signs of
psychosis, but noted that Plaintiff admitted tdigary and visual hallucinations. He concluded
that Plaintiff had been very disabled and unabliinction at her agevel. She was not taking
medication because she had not had access talpreviHe prescribed Paxil and Risperdal (
at 872). In a progress note from May 2011, Drshid noted that Plaintiff continued to have
anxiety attacks and to see thingsj @hanged Plaintiff's medicationsl( at 869-70). In June
2011, Dr. Moshiri again changed her medicatiors, time in response to a recommendation

from her neurologist. He noted thaesippeared stable with no acute sigdsat 974).



Through ServiceNet, Plaintiff was also trehtyy psychotherapy, initially with Licensed
Mental Health Counselor Robin Slavid.(at 862). In May 2011VIs. Slavin noted that
Plaintiff's anxiety kepter from contributing to child carend that she was socially isolated.
She had strong support from her motheraad consistent inteending counselingd. at 864).
She reported auditory and visual hallucinatiteiéng her to hurt herseénd others, and self-
injurious behaviorgid. at 866-67).

On June 4, 2011, Ms. Slavin completed ankdéImpairment Questionnaire (“MIQ”)
concerning Plaintiff. DrMoshiri co-signed the MIQid. at 897-900). In the MIQ, Ms. Slavin
opined that Plaintiff was unadto work due to auditorgnd visual hallucinationsd; at 897).
She was prescribed Celaxa, Klonopin, and Amhigi. (On a checklist asigns and symptoms,
Ms. Slavin checked that Plaintiff had anhedodegreased energy, thougluf suicide, a flat
affect, feelings of guilt or worthlessness, impa@nt in impulse control, poverty of content of
speech, generalized persistemtiaty, mood disturbances, diffilty thinking or concentrating,
recurrent recollections of a traumatic expade, psychological dependence, persistent mood
disturbance, persistent noganic disturbance of vision, egch, or hearing, apprehensive
expectation, paranoid thinking, seclusivenesstamal withdrawal, psywological or behavior
abnormalities, persistent irrational fear, mge and unstable interpersonal relationships,
disorientation to time and plagegerceptual disturbances, hall&tions or delusions, deeply
ingrained maladaptive patterns of behaviorgikbal thinking, easy distractability, memory
impairment, sleep disturbance, odditieshafitght, speech, perceptions, or behavior, loss of
intellectual ability of 15 IQooints or more, and recurrent severe panic attatkat(898).
According to Ms. Slavin, Plaintiff suffered fromaduced intellectual funaning attributable to a

facial stabbing (treatment of which is discussdrh).



In assessing Plaintiff’'s funamnal limitations attributable tber mental impairments, Ms.
Slavin stated that Plaintiff had extreme restons in activities oflaily living; extreme
difficulties in maintaining social functioning; g#gme difficulties in maintaining concentration,
persistence and pace; and hadwed one or two episodes of decompensation during the last
year each lasting two weeks or more. She indictghat Plaintiff had a history of one or more
years of being unable to funati outside of a highly supportive living arrangement, and that
even a minimal increase in mental demands anghs in the environmewould cause Plaintiff
to decompensate. Finally, she indicated that ffwmas not oriented tdime or date, had severe
forgetfulness and disorganization and a lackvaig skills, and engagein violent outburstsiq.
at 899-900).

In a September 2011 progress note, Dr. Moslated that Plaintiff had previously been
treated for attention deficit/hyperactivity diserdand he added Adddrt her prescribed
medications. He reported that Plaintiff appeastadble with no acute signs of depression or
anxiety and was going back to schaddl @t 965). In subsequeptogress notes from October
2011 through April 2012, Dr. Moshireported that Plaintiff wastable with no acute signisl(at
953, 962, 1054). In June 2012, Dr. Moshiri repotted Plaintiff was doing extremely well,
with the improvement being observed by her thistafShe appeared markedly less depressed
and anxiousid. at 1044). In August and October 2012 danuary 2013, Dr. Moshiri noted that
she was stable and doingliygery well or betterifl. at 1040, 1031, 1029). Dr. Moshiri’s
January 2013 progress note indicated that Plaintiff was alert and oriented, with normal speech,
good eye contact, appropriate and vaa#dct, and intact judgmentl( at 1030). In April 2013,
Dr. Moshiri indicated that Plaintiff was staldébaseline with no complaints. He noted,

however, that her grapist had observed a marked difficutigh her memory and concentration.
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Dr. Moshiri supported pghiatric testingi@. at 1025-26). In a July 8, 2013 progress note, Dr.
Moshiri recorded that Plaintiff had generally beeare stable with continued benefit from her
medication. His impression was ttshite appeared alert, orientadd well kempt. Her speech
was normal with good eye contact, her affect aygzropriate and constted at baseline. Her
cognition and judgment were intaal.(at 1014-15). Dr. Mishiri’s progress notes from October
2013 through July 2014 were very similar to his July 2013 nateat(989, 995, 1004, 1012-13),
although the July 2014 note mentioned mi&is on-going migraine headachead.(at 989).

Plaintiff continued counseling sessions wWMB. Slavin through May 2012, at which time
Plaintiff reported that her auditory and visualllignations had ceased. Ms. Slavin noted that
Plaintiff's fear and anxiety prevéed her from participating in @ses or other venues to learn
skills for employment or increased participatiorher children’s lives and that she remained
socially isolatedifl. at 1046, 1050). In a Psycho Sodétlibeing Scale, Ms. Slavin rated
Plaintiff’'s cognitive functioning, emotional futioning, coping skills, immediate and extended
social networks, recreational activities, indegent living/self-carerad role functioning as
marginal or impaired, meaning she had serious problor substantial difficulty in these areas.
She rated Plaintiff’'s impulse control as goall &t 1052-53).

In or around October 2012, Plaintiff begamunseling with Licensed Mental Health
Counselor Krystyne Bargiel. Ms. Bargiel observed that Plaintiff appeared to have a difficult
time with memory, orientation, and organizatiah &t 1035, 1037-38). Ms. Bargiel's
assessment of Plaintiff’'s psycho-social well-beilidynot differ substantially from Ms. Slavin’s,
although Ms. Bargiel observed some moderate improvement by Januaryd2@t4.001-02,
1005-06, 1016-19, 1027-28). In April of 2013, Ms. Bargleserved that Platiff continued to

have cognitive impairments and that her memory was so severely impaired that a recent history
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taken from Plaintiff was unreliadl Plaintiff was referred for pehological testing, the result of
which was that her measured 1Q was determined to be 47, resulting in diagnoses of mild mental
retardation and low tellectual functioningi@. at 1003, 1022). By Ay 2014, Plaintiff's

counselor was Licensed Social Worker Michdtev&ra, who rated Plaintiff as having impaired
cognitive functioning, emotional functioning, anoping skills, an impaired range of recreational
activities, an impaired extended social netwark] an impaired ability to live independently,

and work or function in anotherleo She rated Plaintiff as haag marginal impulse control, and

a marginal immediate social netword.(at 992-93). She noted some improvement by July 2014
(id. at 990-91).

2. Consultative Examinations and Disability Investigations Unit

a. Teena Guenther, Ph.D.
On October 26, 2007, Teena Guenther, Ph.D. prepared a consultative examination report
for the Massachusetts Rehabtit®a Commission Disability Detenination Services (“DDS”).
Dr. Guenther diagnosed Plaintifith Major Depressive Disordergcurrent, Moderate to Severe
(id. at 503). Dr. Guenther obsedsthat Plaintiff presented gadeasant but somewhat guarded
and passive. She estimated Plaintiff’s intellelctuactioning as near the average range and her
insight and judgment as fair. dntiff appeared to have a reduced ability to tolerate stress and
told Dr. Guenther about symptoms that mighkend difficult for her tosustain concentration
for work tasks and to relate to coworkers or svigers. Dr. Guenther oeluded that the results
of her evaluation were consistent wRhaintiff's allegations of disabilityid. at 501-03).
b. LeonHutt, Ph.D.
On December 23, 2008, Leon Hutt, Ph.D. inmed Plaintiff and prepared a second

consultative examination report for DDS. Rt#f reported to Dr. Hutt that she had been
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educated in special education skas and could hardly read or wréted that her history of past
employment was virtually non-existent. She ghat she essentially did nothing. Her mother
took care of her children, shopped, cooked, aedrdd. She did not want to do anything but
close herself in her room all day, was friglgdrio go outside, and claimed to suffer from
auditory and visual hallucinationsl(at 654-55). Dr. Hutt observekat Plaintiff had difficulty
speaking, was fully alert but weakly oriented to tiamel place (she could ngive the date or the
address of Dr. Hutt's office), and was cohefautvague. He concludeahat her attentional
capacity was well below averageddmer intellectual functioning vgan the borderline range. He
diagnosed Plaintiff as suffering from chrosithizophrenia, undiffergéiated type, and doubted
that she could manage a competitive work environmenai 655-56).
C. Cooperativ®isability Investigations Unit

In or around November 2008, the Worcester Diifge referred Plaintiff's case to the
Cooperative Disability Invegations Unit (“*CDIU”) (id. at 660). The CDIU discovered four
cars registered in Plaintiff's namiel.(at 662). The CDIU condudatesurveillance for several
days near Plaintiff's home before and afbeecember 23, 2008, the date of Plaintiff's
consultative examination with Dr. Hutt, and felled Plaintiff to Dr. Hutt's office on December
23, 2008. On January 27, 2009, a CDIU investigatitmwed one of the vehicles registered to
Plaintiff after observing Plairffias a passenger in the vehiclEhe vehicle drove to a gas
station, where the CDIU investigator saw Ridi make a cell phone call. Around ten minutes
later, a police officer arrived #te gas station, spoke with RIaif, then drove up the CDIU
surveillance vehicle. After the QD investigator identified himself, the police officer told the
CDIU investigator that Plaintiff had called tpelice to report she was ibg followed. Plaintiff

remembered the make, model, and registraifahe CDIU vehicle from a previous day.
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Plaintiff had also called the police on Ded#n?23, 2008 (the date of her consultative
examination with Dr. Hutt) to report that shed her brother were being followed. The police
officer reported that Plaintiff was alert andemted each time she spoke with him and had no
difficulty recalling information id. at 662-65).

d. Celeste N. Derocho, Ph.D.

Celeste N. Derocho, Ph.D., completed a psydhiegview of Plaintiff that covered the
period from July 11, 2007 to January 31, 20094t 691). Based on a thorough file review, Dr.
Derocho supported the diagnoses of depressibatherwise specified and anxiety disorder not
otherwise specifiedd. at 694, 696, 707). In Dr. Deroch@ammary of the contents of the
records, she noted major inconsistencies imBtés presentation at consultative examinations
and between consultative examination reportsrastes from Plaintif§ primary care provider
(id. at 703). Based on these inconsistenciesPBrocho deemed that Plaintiff's allegations
about her symptoms and functiofiatitations were not crediblad.) She concluded that
Plaintiff could manage hygien@a travel, remember simple addtailed instructions, was able
to care for her children, and had adeqyadgment to respond to workplace hazaidg.( She
opined that Plaintiff hadymptoms of anxiety and depressthat were exacerbated at times of
conflict in her romantic relationshipd(). In terms of functioridimitations, Dr. Derocho
specified that Plaintiff had milcestrictions in actiiies of daily living, and moderate difficulties
in maintaining social functioning, and concentratipersistence, and pace. She concluded that
Plaintiff had experienced one or two episedé decompensation of extended duratidndt
701).

As part of the report, Dr. Derocho evaluaRdintiff’'s capacity to sustain certain mental

activities over the cose of a normal work day and work week on an ongoing basis. Dr.
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Derocho concluded that Plaintiff was not sfgantly limited in her ability to remember

locations and work procedutasiderstand, remember and carry out simple or detailed
instructions, maintain attention and concentrgtarry out ordinary routines, make simple
work-related decisions, ask simple questioms ask for assistancaccept instruction and
respond appropriately titicism from a supervisor, gatong with co-workers, maintain

socially appropriate behavior, respond appropridtelyhanges in the wodetting, be aware of
hazards and take precautions, travel or use ptrahsportation, and set realistic goals and make
independent plansd| at 705-06). Dr. Derocho concludedti®laintiff was moderately limited

in her ability to perfam activities within a schedule, maimtaegular attendance and be punctual
within customary tolerances, work in coordinatiwith or proximity to others without being
distracted, complete a normal workday awatkweek without interruptions based on
psychologically based symptoms, perform at a isb&ist pace without ueasonable rest periods,
and interact appropriately with the general pubto (

Dr. Derocho commented that Plaintiff hadreovariability in nood and anxiety level,
particularly in response to conflicts in a ramtia relationship but di not have incapacitating
symptoms of depression. Noting that questiwend been raised about Plaintiff's judgment in
connection with a 2007 sui@dattempt, Dr. Derocho further noted that the Department of Social
Services had determined that she had adequdgengnt to function as primary caretaker for her
children. Dr. Derocho rejected as lacking corralion Plaintiff's claims that she suffered from
auditory and visual hallucinationsl(at 707).

e. Douglas Williams, Psy.D.
Dr. Williams conducted a consultative exaation of Plaintiff for DDS on January 2,

2010 in connection with an application for b&tse According to Dr. Williams, Plaintiff
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presented as severely disorganized in cognitimetioning. She identified the year as 1984 and
the president as Presiat Kennedy, whom, she said, was her father. She identified a pen as a
crayon and a watch as a bracaletl could not spell “house.” Dr. Williams’s summary described
Plaintiff as someone who wasveeely disorganized in cognie functioning with signs of
depression and anxiety, and who réedrauditory and visual hallucinations. He concluded that
a diagnosis of psychotic disorder was warramtedhe basis of signdant cognitive impairment,
disorganized thinking, thoughtstirder, and mood disorded.(at 764-69).

f. Margaret Stephenson, Ph.D.

On August 31, 2011, Dr. Stephenson conductealdalitional consultative examination of
Plaintiff for DDS (d. at 910-13). Dr. Stephenson’s diagmosnpression was psychotic disorder
not otherwise specified. She refaal that Plaintiff did not remember the names or ages of her
five children, said she heard voices on a daily basis to which she responded, and saw her dead
grandfather. Plaintiff told DiStephenson that her mother helped to take showers, combed
her hair, and put on her clothing. She sdid did not know how to use a telephone. She
claimed to have been raped as a child by her enstboyfriend id. at 910-11).

Dr. Stephenson observed that Plaintiff bedthand appeared to be much younger than
her stated age. During Plaintiff's evaluatione stas unable to read a simple sentence, did not
know her age, and was not oriented to time, placdate. She scored in the severely impaired
range as to attention, memory, calculation, reiagpand judgment scales. She scored in the
average range in language and comprehensionnahd moderately impaired range in a naming
scale. In summary, Dr. Stephensconcluded that Plaiiiff presented with auditory and visual
hallucinations and paranoid ideation, severe impairments in daily functioning, attention,

reasoning, memory, and orientation. Dr.gB&nson’s diagnostic impression was psychotic
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disorder not otherwise specifieid.(at 912).

B. Evidence Relevant to Pldiff's Physical Impairments

1. Treatment Records

In or around September 2004, Plaintiff waterred by her primary care physician to
Michael Sorrell, M.D. for a neurology consultatiohhe record reflects thaat the time, Plaintiff
was working as a personal care attendant (“PCARInintiff told Dr. Sorrell that she had been
having daily frontal headaches fiie last three years, with three to four episodes each day
lasting 35 to 40 minutes. The headaches reachedkdtgdevel of 7/10 orthe pain scale. They
were not alleviated by over-the-counter medicatibn. Sorrell’s notes redict that Plaintiff was
stabbed underneath her left ear when sheywasger. She had a mild residual lower facial
weakness on the left side as suleof the stabbing. Plaintiffsiental status was “normal.” Dr.
Sorrell's assessment was that Plaintiff wa$esung from tension type headaches caused by
myofascial painifl. at 774-75).

Handwritten (and generally illdglie) records, apparently from the office of Fernando
Jayma, M.D., Plaintiff's primary care providemted migraine headaches as a probldnat
571, 572, 575, 584).

Plaintiff began treating witilessa Hadlock, M.D., in oraund 2004 for the aftermath of
the knife wound to the main trunk of her left facial neidedt 783-84). In or around 2009,
after less invasive efforts to address Plaintiff'tiphfacial paralysis weraot as successful as
Plaintiff had hoped, Dr. Hadlockeemmended a series of surgerfer a nerve graft to restore
animation to the left side of her face. Dr. Hadl performed a series of surgeries over some two
years, concluding in 2011d( at 777-80). During an initiavaluation for physical therapy in

connection with the surgery, plaintiff's chief colaints were pain and muscle stiffness, an
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incomplete smile and inability to express é¢imio, and eye irritability. Plaintiff reported no

difficulty with speech or eating, but reportectishe dribbled when drinking from a cugh. @t
844). In May 2011, Dr. Hadlock diagnosed Pldintith facial pain syndrome following the
surgery but otherwise deemed thaeseof surgeries successfid.(at 850).

In April 2011, some seven years after Drrr8b initially saw Plaintiff, he resumed
treating her. He noted thatreeadaches continued unabatexdi that she had four to five
headaches a week reaching a pewuel| of 9-10 out of 10. Plaintiff took up to 20 Excedrin a
week for her headaches, which caused nawseaifing, and sound or Iig sensitivity, and
worsened with movement. Pressure on are&anftiff’'s face and headkproduced all aspects
of her headaches. Dr. Sorrell diagnosed airggs caused by myofascial pain. He also
diagnosed Plaintiff with medication overuseadaches caused by excessive Exceidriat 904-
05). In May 2011, Dr. Sorrell wrote to ServicgNtecommending a change in the medication
being prescribed by Dr. Moshio better address Plaintiff's fibromyalgia and headacides(
902). The doctor also referred Plaintiff for plogitherapy to addres®r headaches and neck
pain (d. at 853). Records from Performance Raslitation show that Plaintiff experienced
decreased intensity and frequemdéyher migraines with increased cervical flexibility as a result
of a relatively brief physical therapy. It aoted that she would benefit from additional
physical therapyid.).

In May 2011, Plaintiff began treatment wilmuja Garg, M.D. as her primary care
provider. Plaintiff identified existing diagnes of chronic pain syndrome, fibromyalgia, and
anxiety and depression. On exaation, Dr. Garg noted thata&htiff was alert and oriented
times three, and was calm and comfortable wafihropriate behaviorHer mood and affect,

appearance, speech, and thought prosessee all withimnormal limits {d. at 880, 888). She
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diagnosed Plaintiff with chronic headachesl @aeuropathic pain that would benefit from
medication that might also help her fiboromyalgd &t 880, 890).

Dr. Garg referred Plaintiff to psychologisttBeHiggins, Ph.D., of Baystate’s Behavioral
Health Network, for purposes of pain nagement using biofeedback techniquésat 976-85).
Plaintiff's appointments spanned approximately four months. She reported having migraines
three to four times a week tHasted from two to three houasd taking up to six over-the-
counter pain relievers (Excedrin) a day. @t 979, 982). When shedheadaches, she would lie
in the dark and sleep. She reported pewels ranging from 6 to 10 out of 1id.(at 982). She
asked Dr. Higgins what ndecations would help th extreme migrainesd. at 981). While
Plaintiff reported that her symptoms were ‘teet Dr. Higgins ultimately judged that progress
towards treatment goals was sligiot @t 976).

A June 2011 record from Pain Managenfsetvices at Baystate Medical Center
confirmed chronic headaches and the neettéatment for persistemeuropathic paind. at
908-09). Subsequent records from Pain M@naent Services showed that Plaintiff's
medication was changed and that her pain wadymidiuced. It was noted that Plaintiff was
able to perform all activitiesf daily living, includng bathing, feedingiressing, and toileting
herself {d. at 936, 938). Around this timPJaintiff reported to hetreating psychiatrist, Dr.
Moshiri, that she continued to struggle with migraindsdt 974).

In or around October 2011, Plaintiff chang®etnary care providersecause of a move
(id. at 1079). Records from her new healtheganoviders, associated with Wing Memorial
Medical Hospital and Medical Center (“Wingdated from October 2011 through August 2014,
include the following information about Plaiffs migraines and clumic pain. Plaintiff

continued to suffer from chronic pain and facial paralysis. Wing initially renewed her
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prescriptions for pain medicatiom(). In June 2012, a Wing akh care provider assessed
chronic pain syndrome, renewed prescriptions¥abapentin and Percocand advised Plaintiff
that she could take one Tylenol with the Percocet for additional pain rdliaf (076-77). In
January 2013, Plaintiff schedulad appointment with Wing tomew her Percocet prescription
and to inform her primary providers about théiidn of Xanax to her psychiatric medications.
The care provider's assessment was chronig, @aid depression, improvinglaintiff was calm,
cooperative, and appropriate with good eye contact. Her appeaad affect were normal, her
mood was slightly depressed and there was no impairment of her thought adnserit@{72-

73). In March 2013, plaintiff felt much betterterms of her chronic pain, but requested an
increase in her pain medication because of ditimgensation in her face that bothered her. She
was again calm and cooperative with good &ystact. Her mood was euthymic, her affect
normal, and there was no thought content impairmdnat{ 1070-71).

In August 2013, Plaintiff reported that shesmguffering from migraie headaches more
frequently. She was using Excedwithout effect. She continued k@ave chronic facial pain as
well. The care provider prescet) Propranolol for her headachaks &t 1065-66).When
Plaintiff returned to Wing in September 2013, she reported that she was no longer suffering from
headaches. She referred to Propranolol as a “miracle ddugt L063). In March 2014,
however, Plaintiff went to the Wing emergency rofama migraine headache that lasted for four
days. She was prescribed Toradol, which relicnercheadache. Two days later, when Plaintiff
saw a physician’s assistant for follow-up to her emergency room visit, the headache had not
returned. Plaintiff called Toradol a “wonder drugl.(@t 1061). During this visit, Plaintiff was
calm, cooperative, and appropriate with good eye corithcit(1062). Records from Wing

concluded with one dated August 1, 2014. Pifhindd been referred to a new neurologist
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because of her migraines. She was presci@edocet as needed, Propranolol, Topomax, and
Imitrex. Her migraines were undeetter control in tht she reported that the headaches had
decreased from six to two to three episodes per month. The care provider’'s assessment was that
her chronic pain syndrome was well controlled, and her migraines were improving. She was
observed to be calm, cooperative, apgropriate during the appointmeiat. @t 1058-59).

2. Medical Evaluations and Consultative Examination

So far as the court has been able tewhaine, the record includes two medical
evaluations based on record reviews conduicte@DS. The first, dated February 12, 2009,
prepared by Erik Purins, M.D., noted that Plifimtad migraines with no indication of complex
or neurological deficitsid. at 709). The second, datsddvember 24, 2009, was prepared by
Romany Hakeem Girgis, M.D. Dr. Girgis agdewith Dr. Purin’s assessment and concluded
that Plaintiff's migraines and myofasciahin were not severe impairments @t 763).

On October 6, 2011, neurologist Armand Arillota, M.D., conducted a consultative
examination of Plaintiff for DDS. Dr. Arillotaoted that Plaintif§ past medical history
indicated migraine headaches dating back elévéwelve years, for which she was being
treated by Dr. Sorrell. Plaintiff reported headactiet sometimes occurred several times a day,
lasted 30-40 minutes, and sometimes reached agfornout of 10 on the pain scale. According
to Dr. Arillota, Plaintiff told him that the headaes were not associateith nausea or vomiting
or sensitivity to light or sound. Plaintiff appatky told Dr. Arillota that she did not graduate
from high school and had never been employ@d.Arillota’s neurological examination

revealed Plaintiff to be alert, oriented, pleasaogperative, and placid. €Heft side of her face
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and her smile were slightly distorted but her spegas clear. Her visual acuity was normal. He
noted that she seemed to have a history of anxiety depression syndrome.

Dr. Arillota stated that, in terms of Plaintiffabilities, he “believe[d]” that Plaintiff could
learn to perform tasks that would require sdtand standing for up to four hours at a time, and
could “probably” walk for 2-3 hours at a time. In his view, she would not be able to lift anything
weighing more than 20 pounds on a regular b&Sie seemed able to carry out and remember
instructions, and he believed she could res@pmopriately to supervision and coworkeds (
at 916-18).

3. Letter from Former Employer

Plaintiff’'s earnings record showed incofnem employment in 2012-13. According to a
letter from Home City Housing, her employrring this period, she worked as an office
assistant. Her duties consisted of answerilgplt®nes, transferring ds| filing paperwork, and
assisting managers with their daily work. She started out as a full-time employee in 2012, but
she suffered from chronic migraines and depoessind sometimes came to work so sick from
her migraines that other colleagues had to helfitieh her work because noise bothered her.
She also had fibromyalgia that interfered with &leility to sit still orstand for long periods of
time. In December 2012, Plaintiff reduced her Bdorpart-time, thinking that she would be
able to cope with a reduced schegudut she continued to call irckiand come to work late. In
April 2013, she resigned from her employrhbecause of her medical conditiad. @t 378).

C. Hearing Testimony

1. First Hearing

At the first hearing before the ALJ, on June 10, 2011, he heard from Plaintiff and a

vocational expert. Plaintiff testified that st@mpleted the ninth gradad never got a GED.
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She could read and write in English. She had ewks a PCA for about three years. She left
this job voluntarily because “her voices” weaedling her to hurt the lady, and she was depressed
and starting to get a lot of migrained. (@t 82-84). She had also worked part-time as a security
guard in 2003id. at 85). She had five childreid(at 91).

Her myofascial pain was caused by the inghg received when she was stabbed in the
face while in the eighth grade. Surgeries hadcoatected the resultingroblems. She told the
judge that the injury affected her vision and haelitglio breathe, eat,ral drink, and that she got
migraines almost every day. When she hadgraine headache, she said, light and noise
bothered her. She got dizzy and vomited. Naftiealped with the pain. She would just lie
down and try to fall asleep uhthe headache went awaig.(at 86-87). She felt pain from
fiboromyalgia in her hands, back, shouldsnrd neck. Pain mechtion did not helpid. at 87-88).

On the question of her psychiatimpairments, Plaintiff t&tified that she had anxiety
attacks and was always sad and crying. Sthe@ali want to leave her room. She was in
treatment with a psychiatrist whom she santfer medication, but the prescribed medications
were not helping her. She was hospitalized far twghts in 2007 when she tried to stab herself
in the stomach. She had not been hospitalizathagut she had calledeterisis hotline. She
heard voices and saw people who had died and who talked id.r&rg§9-91, 93-94). She also
had problems going out in public. She got nesvatound people as though she did not belong.
The only place she went was to appointmentgenms of daily living activities, her mother did
the cooking, cleaning, and genenalusework without assistance frdrar. She did not drive or
go shopping, although she had a driver’s licer8iee had a hard time concentrating and
remembering and had to write things doweh &t 94-96).

The ALJ instructed the vocational expert to envision a female, aged 26, with a high
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school education and past relevant work #CA. The person had a history of major

depressive, post-traumatic, and gophrenic disorders, and a higtaf facial paralysis. The
person would have no exertioniahits, but would be limited to simple one-to-two step tasks
requiring no more than an occasional need to interact with co-workers and supervisors and no
need to interact witkhe general publiad. at 100). The vocational pert testified that such a
hypothetical person would not be able to waska PCA, but could work as a greenhouse

laborer, a laborer in a small waise or store, or an industrideaner, and that such jobs

existed in the local and national economy. If the hypothetical person could only perform light
work with no more than an occasional néedeach overhead bilaterally, there would be
positions locally and nationally as an office cleaner, a price marker, or an inserter of newspaper
advertising supplements. Asked to asstimeerequirements of a sedentary position, the
vocational expert identified basic sortipgpduction, basic productn inspector, or final

assembler. If the person was likely to be latenork, would need to leave before the end of the
work day, or would be absent at least three giper month, the vocational expert testified that
the individual would be unemployabliel (at 101-04).

2. Second Hearing

The second hearing, on March 23, 2012, wéad pemarily to clarify employment
records related to Plaintiff's empytment as a PCA through Stavrad @t 109). According to
Plaintiff, she worked as a PCA from 2004 thrbu@eptember of 2007. Records that showed her
working from September 2008 through Augos2009 were, she claimed, frauduleiat gt 109-
10).

3. Third Hearing
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During the third hearing, held on Octol# 2014 after the neand by the Appeals
Council, Plaintiff explained her resumption of work for Home City Housing in May or June 2012
through April 2013 and the problems she encountede@t(118, 126). She was answering the
telephone, transferringléghone calls, helping managersiwpaperwork, and sending mail out.
Because of migraines and pain in her hands an#l,lshe often went to work late or called out
(id. at 126). She had made no efforts to resume work after she left Home City Hadisatg (
127). Plaintiff testified that she got migraineadaches a couple of times each week. She had
been to a neurologist who had prescribedva medication that worked for a while, but the
medication had ceased to be effectide &t 128). Her headaches gaily lasted from five to
six hours up to one to two days. When she dr@e, she was botherby light and noise, and
was nauseous. She coped with the migraines by going tadoed 128-29). She also had pain
from fibromyalgia in her back and handShe sometimes dropped things because her hands
went numbid. at 130-131). Her facial paralysis had nbanged. It causdter problems with
eating and drinking and she svacing additional surgeryd( at 134-35).

In terms of her mental healidsues, Plaintiff testified thahe continued to see a therapist
for the treatment of her depression and anxidtghough her medications helped, the symptoms
of her depression and anxiety remained as liaelybeen in 2011 and 2012. She cried a lot and
had trouble getting out of bedhdishe continued to suffer fromyaety attacks. Because of the
medication, she no longer heard \escand her sleep had improvet &t 132-34). Most of the
time she could do things around the house, but her mother was usually there and helped. She
forgot things and needed reminders to tagemedication and perform tasks around the house
(id. at 135-36).

Assuming the same hypothetical levelswidtionality, with the additional need for
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seizure precautions (i.e., thelimdual could not work at hefgs or around moving machinery),
the vocational expert testified that the jobs identified by the vocational expert at the first hearing
would remain available in thregional and national econom.(at 137-138).

D. The ALJ's Decision

At the first step of the inquiry, the Alfdund that it was possible that Plaintiff had
engaged in substantial gainful activity sincey/dil, 2007, the alleged onset date, but, because he
concluded that Plaintiff wasot under a disability at any relevant time, the question of
substantial gainful employment did not need to be resoldedt(24-25).

At the second step, the ALJ found that thelence established that Plaintiff suffered
from major depressive disorder, posttraumstiiess disorder, and schizophrenic disorder and
that these impairments qualified as severe. lHadufound that Plairffi suffered from facial
paralysis, myofascial pain, tension or naigie headaches, and fiboromyalgia, but, based on
Plaintiff’'s medical records, the consultativeaexnation performed by Dr. Aliotta, the medical
evaluations by Drs. Purin andr@is, and Plaintiff's hearing $¢#mony, he concluded that these
impairments, considered singly iorcombination, were non-seveiid.(at 26-32).

At the third step, the ALJ fourttiat Plaintiff did not have aimpairment or combination
of impairments that met or medically equaledrapairment listed in 20 C.F.R. Part 404, subpart
P, Appendix 1i@. at 32). Having concluded that Ritff suffered from severe mental
impairments, the ALJ considered whether Pléintiet the so-called “Paragraph B” criteria. He
found that Plaintiff's impairments caused mildtréctions in Plaintiffs daily living activities;
moderate restrictions in sociainctioning; moderate difficultewith regard to maintaining
concentration, persistencedapace; and that she hexperienced no episodes of

decompensation of extended duratiwh &t 32-33).
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Turning, at step four, to Platiff's RFC and her ability to perform her past work, the ALJ
found, based on a thorough review of the extenggerd generated in this case, that she had the
residual functional capacity to perm work at all exertional levelsHe found that the evidence
established, as non-exertional limitations, thairRiff would be limited to simple one-to-two
step tasks requiring no more than occasional neegdeiact with co-workers or supervisors and
no need to interact with the publid.(at 33-50). He concluded thiiese functional limitations
precluded Plaintiff from performing heast relevant work as a PCi.(at 50). On the basis of
the testimony from the vocational expertg &l.J concluded, however, that, considering
Plaintiff's age, education, work experienceddRFC, the Commissioner dhaatisfied the burden
of showing that Plaintiff was capable of perfongijobs that existed in substantial numbers in
the national economy and, therefphad not been under a disability from July 11, 2007 through
the date of the decisiord( at 51-52).

V. DISCUSSION

Plaintiff objects to the ALJ’s decision on && grounds. First, the ALJ found in his initial
decision that Plaintiff’'s physical impairments of left facial paralysstory of tension or
migraine headaches, and fiboromyalgia syndramere severe — anid, fact, disabling —
impairmentsi@. at 152, 158, 161). In the decision now un@®iew, the ALJ concluded at step
two that these impairments, in combinatiorng i@ more than a minimal effect on Plaintiff's
ability to engage in gainful activity. Plaintifbntends that the admatrative record provides no
support for the ALJ’s radical shift, which ignoredbstantial evidence of record (Dkt. No. 18 at
10-11). Second, Plaintiff contends that theJAinproperly rejected the medical opinion of a
treating medical source — the MIQ compleblsd. HMC Robin Slavin on June 4, 2011 and co-

signed by Dr. Moshiri — on the grounds that isvealicited; and, third, &t he erred by not
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according the MIQ “probative weight when asses§itagntiffs RFC.” For the reasons set forth
below, the court concludes thae record lacks sutatial evidence to syort the finding that
Plaintiff’'s headaches, myofascial pain, aratdimyalgia did not risé the level of a
combination of impairments that were severdefed in 20 C.F.R. 8 PB(c). This was not a
harmless error. For this reason, remand is reduiifhe ALJ did not err in his assessment of
Plaintiff's mental health ipairments, which need not be revisited on remand.

A. The Record Lacks Substantial Evidenc&tmpport the ALJ's Step Two Finding that
Plaintiff's Headaches, Myofascial lPaiand Fibromyalgia Were Not Severe.

The ALJ initially found that beginning in or around April 1, 2011, Plaintiff's allegations
regarding her symptoms and limitats caused by pain were generally credible. In crafting her
RFC, he limited her to jobs that would toleratdeast three occurrences per month of arriving
late, leaving early, or being absent becaugeaof (A.R. at 158). On remand, the Appeals
Council instructed the ALJ to, as necessaryaiobadditional evidenceoncerning Plaintiff’s
impairments, including consultative examioats and medical records, and give further
consideration to Plaintiff's RFC with appropriatderences to record evidence in support of the
assessed limitationgd( at 171). In the decision now undeviesv, the same ALJ concluded that
Plaintiff's well-documented histy of migraine or tension héaches, fibromyalgia syndrome,
and myofascial pain did not cditate a serious impairment aepttwo, nor did he include any
limitations caused by these conalns in Plaintiff's RFCid. at 27, 33).

Plaintiff's apparent contentiaimat the ALJ was not entitled to revise his opinion about
the severity of Plaintiff’'s physa impairments fails as a matter of law. As the Commissioner
points out, “[tlhe ALJ’s prior decisn [granting Plaintiff’'s] appliation for benefits for the same
period of disability was vacated by the Appeatsincil and does not have preclusive effect.”

Mendoza v. ColvinNo. 13-CV-279-SM, 2014 WL 4146808 *8 (D.N.H. Aug. 19, 2014)
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(citing Drummond v. Comm’r of Soc. Set26 F.3d 837, 843 (6th Cir. 199T)zo v. Comm’r of
Soc. Se¢.186 Fed. Appx. 280, 287 (3d Cir. 2008grney v. Colvinl4 F. Supp. 3d 943, 949-50
(S.D. Ohio 2014))see also Castillo-MejiaNo. Civ.A. 04-11626-PBS, 2005 WL 1106909, at *8
(D. Mass. May 5, 2005) (citingjorres v. Sec’y of Health & Human Ser845 F.2d 1136, 1138
(1st Cir. 1988)). The Appeals Council remantiegicase (in part) on thmasis that the ALJ’s
assessment of Plaintiff's RFC lacked adequateadeguately identified — support in the record
(A.R. at 171). The ALJ’s reappraisal of Pkdirs physical impairments was well within “the
scope of the remand.Castillo-Mejig, 2005 WL 1106909, at *8.

On the other hand, the Commissioner is in @ma@ontending that substantial evidence in
this record supports the ALJ sgttwo finding in the decision under review (Dkt. No. 24 at 13).
“Step two is ade minimusscreening device of claims fbenefits, where ‘a finding of “non-
severe” is only to be made where medicadlence establishes only a slight abnormality or
combination of slight abnormalities which wouldve no more than a minimal effect on an
individual’s ability to work.” Dunn v. Colvin Civil Action No. 15-cv-13390, 2016 WL
4435079, at *8 (D. Mas#ug. 19, 2016) (quotinylcDonald v. Sec’y of Health & Human
Servs, 795 F.2d 1118, 1124-25 (1st Cir. 1986) (inteqadtation marks and citation omitted)).
“Thus, a claim may be denied at step two onthé claimant’s impairments ‘do not have more
than a minimal effect on the [claimant’s] physiocalmental abilities to perform basic work
activities.” 1d. (quotingMunoz v. Sec’y of Health & Human Sen&8 F.2d 822, 823 (1st Cir.
1986)) (alteration irriginal). See also Burge v. Colvi€.A. No. 15-279S, 2016 WL 8138980,
at *7 (“As the First Circuit has long held, Stepd a screening devide eliminate applicants
whose impairments are so minimal that, as #enaf common sense, they are clearly not

disabled from gainful employment.”) (citifgcDonald 795 F.2d at 1123 ampos v. Colvin
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No. CA 13-216 ML, 2014 WL 2453358, at *11-12 (D.Rlline 2, 2014)). Great care must be
exercised in applying the concept that an inrpaint, or combination of impairments, is not
severe as that term is defined forgmses of an SSI or SSDI applicatiddeeSSR85-28, 1984
WL 56856, at *4 (1985).

As do most claims that are based on a claimatiegations of disabling pain, “migraines
pose a difficult challenge because the diagnsdissed largely on symptoms reported by a
claimant, not objective evidenceDunn 2016 WL 4435079, at *12. Migraines, alone or in
combination with other impairments, haveeln found to constitute severe or non-severe
impairments at step two, depengion the record evidenc&ee, e.g., Moon v. Colyifi63 F.3d
718, 720-21 (7th Cir. 2014) (ALJ found migrainegldaches, in combination with other medical
problems, to be severe impairment but denieghbis; appellate court ruled that the ALJ failed
to build a logical bridge between evidencebfonic migraines and denial of benefighdrade
v. Colvin, Civil Action No. 14-12153-JGD, 2015 W&749446, at *5-6 (D. Mass. Sept. 30, 2015)
(although it was a close question, the record supadhe ALJ’s conclusion that the claimant’s
migraines did not significantlymit her ability to work);Brown v. AstrugCivil Action No. 09-
40211-FDS, 2011 WL 3421556, at *4(D. Mass. ABg2011) (ALJ found that the claimant’s
migraine headaches and other medical conditonstituted severe impairments; the case was
remanded because the ALJ failed to specificallyrass the claimant’s headaches in the RFC);
Carr v. Astrue Civ. Action No. 09cv10502-NG, 2010 \W3895189, at *4 (D. Mass. Sept. 30,
2010) (ALJ determined that migraines were a sev@pairment; the case was remanded for lack
of adequate medical opinion evidenoesupport denial of benefitdpalis v. Barnhart No.
Civ.A. 02-10627-DPW, 2003 WL 2B8526, at *3 (D. Nass. June 24, 2003) (ALJ found that

claimant’s degenerative disc disease and &gfaeb constituted a severe impairment).
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“In deciding whether migraines constitute a severe impairment, courts look to the
frequency of the headaches, whether the claimwas able to work, whether the headache
dissipated with treatment, and whether the clainhad to seek urgent care because of ongoing
headache symptomsDunn, 2016 WL 4435079, at *9 (citingndrade 2015 WL 5749446, at
*5-6). See, e.g., Jorge v. Colyi@ivil Action No. 14-cv-1119-DPW, 2015 WL 5210519, at *9
(D. Mass. Aug. 17, 2015) (Report and Recommendga(idLJ did not err in concluding that
migraines were not a severe impairment wheeankdical records did notdicate that plaintiff
consistently complained about migraines, gigenot have any emergey room visits or
hospitalizations for their treatment, and s¥es not taking any prescribed medication for
migraines);Andrade 2015 WL 5749446, at *5-@pholding determination that migraines were
not a severe impairment where migrainesengntrolled by treatent and there was no
indication of significant limitdons of daily activities)Merolav. Astrug C.A. No. 11-536A,

2012 WL 4482364, at *9 (D.R.l Sept. 26, 2012) gFerred in finding migraines non-severe
when plaintiff had long documemtdnistory of migraines thatmeered her unable to perform
basic work for several days every month).

Here, as in thdlerolacase, while the evidence of disability is somewhat mixed, the
record does not support the ALJ’s step twaliing that Plaintiff's migraine headaches, in
combination with her closely related complaintsyfofascial pain and fiboromyalgia, were not a
severe impairment as that term is defi for purposes of 20 C.F.R. § 1520(8ke Merola2012
WL 4482364, at *9see also Burge2016 WL 8138980, at *7. The ALJ acknowledged that
Plaintiff had received various forms of treatmhéor her migraines and chronic pain, which
weighed in her favor, but, he concluded, theamments were non-severe because the records

showed that treatment was “generally successfobntrolling those symptoms” (A.R. at 27).
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This finding does not stand up to scrutiny.

The medical records amply document thatrl#isuffered for many years from severe
headaches — referred to variously as migrairtermgion headaches rdamyofascial pain, for
which she persistently sought dieal attention, was prescribedrcotic medications, overused
Execedrin, went, at least once, to the emergemamy and which interfered with her ability to
work. She was referred by her primary care fgevto a neurologist for treatment of her
headaches as early as 2004, when she told ErelBhat she had had daily frontal headaches
for the last three years, with three to fouisedes each day, which were not alleviated by over-
the-counter medication (A.R. at 774-75). Dr. Sds@ssessment was that Plaintiff's headaches
were caused by myofascial pain resulting fromgtab wound she recet in school. In 2004,
Plaintiff also began treating with Dr. Hadlockaddress the sequelaehar stabbing injuryid.
at 784). The handwritten notesRiaintiff’'s primary care physian, Dr. Jayma, which cover the
next few years, while largely illegible, refernmgraines as one of &htiff's medical problems
(id. at 571, 572, 575, 584). Dr. Jayma’s prescriptids bse not legibldyut appear to have
included Percocetid. at 880). Dr. Hadlock’s notekcument that, among other things,
Plaintiff's injuries, the resultingaralysis, and the repeatedggries for the paralysis left
Plaintiff with facial pain syndromad. at 850). On May 6, 201Dr. Hadlock noted that
Plaintiff “had a significant n&otic requirement that | euld like to see disappeaid().

Plaintiff had prescriptions for Hydrocodone, an opipdin reliever, and Tramadol, an opiate-like
pain reliever used for moderate to severe pdiraf 875, 878).When Dr. Garg took over as
primary care provider in oraund May 2011, she shared Dr. Hadfsaconcern about Plaintiff’s
reliance on opioids to manage neuwatipc pain and chronic headachies &t 890). Plaintiff

resumed treatment with Dr. Sorrell in Ag2iD11. He noted that her headaches continued
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unabated, and that she had four to five headaahe=ek, reaching on a ldw# 9-10 in severity
on the pain scale. Her use of Excedrin was excesslivat ©04-05). Biofeedback techniques
for pain management were largely unsuccesgfubf 976). When Plaintiff changed care
providers in or around October 2011, she was saffdrom chronic pain and taking Gabapentin
and Percoceid. at 1079). In 2012, Plaintiffontinued to take Gabapentin and Percocet for pain
with moderate improvement. She was advisedghatcould take Tylenol with the Percocet for
additional pain reliefid. at 1076-77). In August 2013, Plaintiff told a provider at Wing that she
was suffering from migraines more frequently andtmued to have chronfacial pain as well.
In 2013, Propranalol provided temporary reliaf fier migraines, but in March 2014, a four-day
migraine headache sent Plaintiff to the Wingeegency room. She was prescribed Toradol, a
medication prescribed for short-term paihefe The final August 2014 record from Wing
showed that Plaintiff had preigptions for Percocet, PropranglTopomax, and Imitrex (a drug
that is not preventative but is usedattdress pain whamigraines occur)id. at 1058-59).
Plaintiff reported that the mignaés were under better control dratl decreased from six to two
to three episodes per montd.).

“If proof of disability is basd on subjective evidence . . . a credibility determination is . .
. critical to the decision.’Burge 2016 WL 8138980, at *6. An ALdhust “either explicitly
discredit such testimony or the implication mustbelear as to amount to a specific credibility
finding.” Foote v. Chater67 F.3d 1553, 1562 (11th Cir. 1995) (quotirgjniber v. Heckler
720 F.2d 1251, 1255 (11th Cir. 1983)). Pldiist October 3, 2014 testimony about her
migraines, which the ALJ noted, and about which he expressed no skepticism, was that when she
had headaches — which she had a couple of timesek and which lasted from five to six hours

up to a day or more — she retreated to her bedraaned off the lights and television, and tried
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to put herself to sleepd( at 127-28). There was nothiafout this testimony that was
inconsistent with her medical recordS.he ALJ relied on Plaintiff's reference to Toradol as a
“wonder drug” to support the conclusion thaaiBtiff was asymptomatic with regard to
headachedd. at 31). The records show, however, thatin the past, relief was no more than
partial or temporary: in August, 2014, Plainsfhieadaches had decreased in frequency from six
episodes per month to two to ¢lerepisodes per month. There ishinag in the record to suggest
that those headaches hagtcbased in intensity.

Moreover, when Plaintiff tried to return work in 2012-2013, aftehe initial partial
award of benefits, she was unsuccessful. HGmeHousing, her employer during this period,
reported that she sometimes came to work so sick from her migraines that noise bothered her and
others had to help her finish her work, and freqlyecalled in sick or came to work latel.(at
378). The ALJ credited and relied on this evidetaceonclude that Platiff’s activities of daily
living had, “at least at times, been somewhat grehit the claimant kagenerally reportedid.
at 35). This letter from Hoe City Housing, on which the AlLrelied, is consistent with
Plaintiff's account of functional mnitations attributable to her griaines, myofascial pain, and
fiboromyalgia, and inconsistent with the AL3tep two finding that these impairments had no
more than a minimal effect on Plaintiff's ability to worEee Dunn2016 WL 4435079, at *8.

Dr. Alliota’s report, on which the ALJ reliedd( at 31), assessed whether Plaintiff had
functional limitations as a result of nerdamage, but did not address limitations caused by
headaches, myofascial pain, or fiboromyalgifa &t 916-18). The DDS medical evaluations are

abbreviated and uninformative, and predated namiiche evidence relevant to Plaintiff's history

2 The court acknowledges, as discussée, that the record calls &htiff’s credibility into
guestion. As to Plaintiff’'s headaches andofagcial pain, however, her medical records
consistently show her seekindie¢ from persistent problems.
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of headaches, myofascial pain, and fioromyalglagt 709, 763). They cannot support the
“significant weight” accordd to them by the ALJd. at 48-49).See, e.g., Vega-Valentin25 F.
Supp. 2d 264, 271-72 (D.P.R. 2010) (reports subdhiitenon-examining physicians containing
short conclusory statements are eaditto little evidentiary weightRosario v. Apfel85 F.

Supp. 2d 62, 68 (D. Mass. 2000) (when non-examipimgsicians only review a partial record,
their reports should be afforded minimal, myaweight). A statement in a medical record
indicating that plaintifivas able to perform all of her actie$ of daily living,including bathing,
feeding, dressing, and taileg herself (A.R. at 938), is notdansistent with other evidence,
including Plaintiff's hearing ®imony, substantiating chroniclabktating headaches and related
pain (d. at 35). The ALJ had no expert opiniondance that took intaccount all of the
evidence in the record concerning Plaintiff's heagadmnd related pain. “It is well settled that
an ALJ cannot base the RFC determination srolin independent judgment of raw medical
data beyond the ken of a lay persoBrirge 2016 WL 8138980, at *9 (citinylorey v. Colvin
C.A. No. 14-433M, 2015 WL 9855873, at *1, (3.R.I. Oct. 5, 2015), adopted, C.A. No. 14-
433-M-PSA, 2016 WL 224104 (D.R.l. Jan. 19, 2016)).

An error in describing an impairment as regvere at step two is generally harmless
when, as in this case, “the ALJ found at leas severe impairmenibd progressed to the next
step of the sequential evaluatiorChabot v. U.S. Soc. Sec. Admiivil No. 13-cv-126-PB,
2014 WL 2106498, at *9 (D.N.H. May 10, 2014). Thalke, however, applies only when the
ALJ “consider[s] limitations and restrictions posed by all of an individual’s impairments,
even those that are not “severe.Dias v. Colvin 52 F. Supp. 3d 270, 281 (D. Mass. 2014)
(quoting SSR 96-8p, 1996 WL 374184, at *Hee Burge2016 WL 8138980, at *8 (step two

error was not harmless even though the AL&@ed through the remainder of the sequential
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analysis when the record lacked substaetradence supporting tiRFC). The second time
around, the ALJ did not incorporate any limitagaor restrictions tated to Plaintiff's
headaches, myofascial pain, or fiboromyaigiarafting Plaintiffs RFC (A.R. at 33).

In summary, | find that the ALJ’s treatmaattstep two of Plaintiff’'s headaches and
related myofascial pain and fiboromyalgia, imting the weight giveto the opinions of non-
examining, non-treating DDS reviewers who only hadess to a partial record, and an RFC that
failed to take into account Plaintiff's wallecumented and consisteanedical history of
headaches and related pain, is sufficiently tdibgerror to require remand. Whether this will
require a medical exped left to the Cominssioner’s discretionSee Burge2016 WL 8138080,
at *9; Manso-Pizarro v. Sec’y of Health & Human Servé F.2d 15, 16-17 (1st Cir. 1996).

B. The ALJ Did Not Err in his Treatment Blaintiff's Mental Health Impairments

The ALJ’s findings regarding Plaintiff's meaithealth impairments stand on a different
footing and are supported by suldial evidence irthe record. Accordgly, the Commissioner
is not required to revisit this issue on remaiidrning to Plaintiff’'s specific objections, the court
rules as follows.

1. The ALJ Did Not Reject the MIQ Because it was Solicited.

Plaintiff complains that the ALJ declinedadopt the opinions in the MIQ because they
were solicited to accommodatagshapplication (Dkt. No. 17 dt2, 15). “[I]t is improper to
discount a treating source’s opiniomgly because it was solicitedGonzalez v. Astrué€.V.

No. 11-30201-KPN, 2012 WL 2914453,*8t(D. Mass. July 5, 2012) (citingonzalez Perez v.
Sec. of Health & Human Serv812 F.2d 747, 749 (1st Cir. 1987)) (“Something more
substantive than just the timing and impetumeflical reports obtaineafter a claim is filed

must support an ALJ’s decision discredit them.”).Notwithstanding thé\LJ's expression of
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skepticism about the genesis of the MIQ, histineat of Ms. Slavin’s opinions “can still pass
muster if the other reasons given to accord| ftteating [provider’s] omiion little weight are
adequately supportedGonzalez2012 WL 2914453, at *3The ALJ’s reference to the MIQ as
solicited was not helpful, but it was not the expl#n for his rejection of Ms. Slavin’s opinion
evidence. As discussed below, his reasonsdoliring to credit aspects of the MIQ are clearly
explained, adequately supported by the récand free of legal esr (A.R. at 44).See King v.
Astrue Civil No. 09-337-P-H., 2010 WL 4457447, at . Me. Oct. 31, 2010) (ALJ complied
with applicable requirements when he exphgseferred to treatingource opinion evidence,
explained the weight afforded tip and provided discussion adetpi#o allow reviewer to follow
his reasoning).

2. The ALJ Did Not Err by Declining t&ive “Probative Weight” to the MIQ.

“An ALJ must ‘always consider the mediagdinions in [the] case record,” 20 C.F.R. 88
404.1527(b); 416.927(b), and SSA regulations priorttieeopinions of a claimant’s treating
sources.”Bourinot v. Colvin 95 F. Supp. 3d 161, 175 (D. Mass. 2015) (ci#dgC.F.R. 88
404.1527(c)(1); 416.927(c)(1))téing that “[g]enerally we givenore weight to the opinion of a
source who has examined you than to the opinion of a source who has not examinezkbgou”);
also Johnsow. Colvin 204 F. Supp. 3d 396, 408 (D. Mass. 201@hile “[c]ontrolling weight”
is generally given to adating physician’s opiniorsee, e.g., Arruda v. Barnhag14 F. Supp.
2d 52, 72 (D. Mass. 2004), “[t]he law this circuit does not requirklJs to give greater weight
to the opinions ofreating physicians.’Arroyo v. Sec’y of Health & Human Sern832 F.2d 82,
89 (1st Cir. 1991)Arruda, 314 F. Supp. 2d at 72. Controllimgight is generally given to a
treating physician’s opian when it is “well-supported byedically acceptable clinical and

laboratory diagnostic techniques d@achot inconsistent with otheubstantial evidence” in the
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record. 20 C.F.R. §§ 404.152J(2) & 416.927(d)(2).

Where controlling weight is not gimeo a treating source opinion, the ALJ
considers an array of factors to deterewhat weight to grant the opinion,
including the length of the treatnmerlationship and the frequency of
examination, the nature and extent @& treatment relationship, the degree to
which the opinion can be supported by velat evidence, and the consistency of
the opinion with the record as a wholeee20 C.F.R. 88 404.1527(c)(2)-(6);
416.927(c)(2)-(6). Further, the regulatiorguire adjudicators to explain the
weight given to a treating source opiniardahe reasons suppioig that decision.
20 C.F.R. 88 404.1527(c)(2); 416.927(c)(2) (“We will always give good reasons
in our notice of determination or deasifor the weight we give your treating
source’s opinion.”).

Johnson204 F. Supp. 3d at 409. “Inconsistenciesuaen a treating physician’s opinion and
other evidence in the record are for the ALJ to resolviel.’(quotingRoshi v. Comm’r of Soc.

Sec, Civil Action No. 14-10705-JGD, 2015 W1464798, at *6 (D. Mass. Oct. 26, 2015)).

Ms. Slavin did not meet the definition of a “treating source” because she was a licensed

mental health care worker and not among the “getégp medical sources” listed in 20 C.F.R. §
416.913(a). Rather, she was“ather” medical sourceSee20 C.F.R. § 416.913(d). The
opinions of other medical sourcage not entitled to controllingreight, although an ALJ is still
required to explain his treatment of opinioranfrother medical sourseand cannot ignore such
opinions entirely.See Johnsqr204 F. Supp. 3d at 410-11 (citibgucette v. Astryd72 F.
Supp. 2d 154, 170 (D. Mass. 2013)). InsofaDadMoshiri cosigned the MIQ, making the
opinions in the MIQ those of an acceptable treptiource, the ALJ explained that at the point
when Dr. Moshiri signed the MIQ, his treating tedaship with Plaintiff wa very short (A.R. at
44). See, e.g., Johnsp04 F. Supp. 3d at 409.

More to the point, the ALJ pperly relied on inconsistenaién the longitudinal history
about the nature and extent o&ialtiff’'s mental health impairnms as a basis for rejecting the

opinions in the MIQif. at 50). Those inconsistenciesre/striking, and, as the ALJ noted,
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reflected poorly on Plaintiff's credibility withespect to diagnoses thagere largely based on
self-reported symptoms. By waf example, in 2007, when Plaintiff was in mental health
treatment with the Mt. Tom Mental Health Centdre was deemed to be of average or better
than average intelligencel(at 505). In August 2008, when she was in treatment with the
Center for Psychological and Family Services,dmeech was clear and coherent, she was alert
and oriented with a good memory, she dehiailicinations or delusions, her judgment was
good, and her intelligence was deemed tore of her strengths for treatmeiat @t 754). In
contrast, in November 2008, whBraintiff’'s mother prepared function report in connection
with a benefits application, Plaintiff was dabed as believing she was President Bush’s
daughter, suffering from auditory and visual heihations, and so impaired that she went
outside to the mailbox Mhout any clothes ond. at 677-84). In December 2008, when Dr. Hutt
performed a consultative examination, Plaintiff repdithat she could barely read or write, had
never worked (she had previously reportedoak history), and suffered from auditory and
visual hallucinations. Dr. Hutionicluded that she had intellectdiahctioning in the borderline
range, and was “weakly oriented” to time and plageat 655-56) There is nothing in the
record to explain this purportgulecipitous decline in Plainti’ mental health and intellectual
capacity over a mere matter of months. Moreowhile Plaintiff presented as mentally
incompetent in her interview with Dr. Hutt,eskvas coherent and precise when she personally
reported to the police that she and her brothdrdegen followed (by a CDIU investigator) when
she went to Dr. Hutt’s officad. at 664-65).During Plaintiff's treatment with ServiceNet, which

extended from February or March 2011 throudly 2014, ServiceNet mental health counselors

3 Plaintiff presented as equally dysfunctionat@nsultative examinations with Dr. Williams on
January 10, 2010, and Dr. Stephensormogust 31, 2011 (A.R. at 764-69, 910-13).
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deemed Plaintiff to be of borderline intelligrenand severely dysfunctial by reason of mental
health impairments. Yet, records from Btdf’s primary care prowders during this period
reflect that Plaintiff’'s appearan, affect, and thought processes were within normal lienigs, (
id. at 1071, 1073).

The ALJ is responsible for evaluating a claingmuotedibility and reconciling conflicts in
the record. It was well within his purview to reject the opinions in the MIQ as inconsistent with
abundant other evidenaethis record.See, e.g., JohnspR04 F. Supp. 3d at 412-1Bourinot,
95 F. Supp. at 181-82 (ALJ’s credibility detenation properly supporteby contradictions
between claimant’s statements and contents of medical recdfdig; v. ColvinNo. CA 14-171
S, 2015 WL 5012614, at *11 & n.17 (D.R.l. Aug. 2D15) (substantial edence supported
ALJ’s rejection of IQ scores purporting to establish mentafdataon when those scores were
inconsistent with other record evidencelwé claimant’s intellectual functioning)f. SSR 16-3p,
2016 WL 1119029, at *8 (Mar. 16026) (for purposes of eusting the credibility of a
claimant’s subjective statements about symptantsfunctional limitations, SSR 16-3p directs
adjudicators to, among other things, “compare statgsnan individual makes in connection with
the individual’s claim fo disability benefits with any exisg statements the individual made
under other circumstances.”)

The ALJ also had a proper basis for his findings related to Plaintiff’s mental health
impairments. “[T]here is no question that the ALJ may rely on reports from non-treating
physicians when they are more consistent withrecord than repirprovided by treating
physicians [and other care providers§bkolovskaya v. Colvii87 F. Supp. 3d 324, 334 (D.
Mass. 2016) (citindderrios-Lopez v. Sec'y of Health & Human Ser951 F.2d 427, 431 (1st

Cir. 1991);DiVirglio v. Apfel 21 F. Supp. 2d 76, 80-81 (D. Mass. 1998)). The ALJ did not
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substitute his own lay opinion for opinions offétgy Ms. Slavin and Dr. Moshiri. Rather, he
gave weight to, and relied updhe mental RFC prepared by.Merocho, which “reflected a
significant level of &ention and thought Arruda, 314 F. Supp. 2d at 75%ee Arrington v.
Colvin, 216 F. Supp. 3d 217, 238 (D. Mass. 2016) (ALS watitled to give weight to opinion
evidence from a non-examining, non-testifyingtstagency physician and that opinion
constituted substantial evidensgpporting the ALJ's determinatip  There was no indication in
the record that Plaintiff's nmtal health status changed tbe worse after Dr. Derocho
completed her record review. Therefore, Drrd2@0’s report providedubstantial evidence to
support the ALJ’s findings and the RFGee Arrington216 F. Supp. 3d at 239.

VI. CONCLUSION

For the reasons stated above, Pl#iatmotion for an order reversing the
Commissioner’s decision is gradten part and denied in part, and the Commissioner’s motion to
affirm the decision is denied. Judgment skater for the defendant, and the Clerk’s Office is
directed to close the casa the court’s docket.
It is so ordered.
Dated: August 24, 2017 Katherine A. Robertson

KATHERINEA. ROBERTSON
UNITEDSTATESMAGISTRATE JUDGE
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