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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

AMARAL ENTERPRISES LLC,
Plaintiff,
Action No. 17ev-30053KAR

V.

CHARLES J. GIAN et al,

N e N N N N N

Defendants.

MEMORANDUM AND ORDER ON DEFENDANTS’ MOTION FOR SUMMARY
JUDGMENT AND PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION
(Dkt. Nos. 43 & 64)

ROBERTSON, M.J.

l. INTRODUCTION

Plaintiff Amaral EnterpriseELC (“Plaintiff’) filed this eightcountcomplaintagainst
defendant Charles J. Gian in his individual, managerial, and trustee capatitidienging a
special assessmemposed by the Morningside Plaza Condominium Associ&tMRPCA”) .

The genesis of this suit, and a number of other suits filed by Plaintiff, its refditelse and
Brian Amaral, Plaintiff's sole managevasa frozen pipe that burst on February 19, 2013,
common area adhe Morningside Plaza building Pittsfield causing water damage to a
commercial bakery operated by Bearbones, Inc., d/b/a/ Morningside Bak#rg,condominium

unit owned by Plaintiff. Now before the coare Defendants’ Motion for Summary Judgment

1 The Complaint names Charles J. Gi@harles J. Gian, Trustee Morningside Plaza Nominee
Trust;and Charles J. Gian, Manager Morningside Plaza Condominium Association. NirirGia
his various capacities, is referred to herein as “Gian” or “Defendants
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(Dkt. No. 43) andPlaintiff’'s Motion for Preliminary InjunctiorfDkt. No.64).? The parties have
consented to this court’s jurisdiction (Dkt. No. Bee28 U.S.C. § 636(c); Fed. R. Civ. P. 73.
For the reasons set forth below, the ceoulit grantDefendants’ motion andenyPlaintiff's
motion.

1. BACKGROUND

A. MPCA Agreement and Bylaws

The Trustees of the Morningside Plaza Nominee Trust, Charles Gian and Batréta,
created théIPCA on February 14, 1990. The MPCA Agreement of Association and Bylaws
submitted‘the property described in said Master De#d the provisions of Chapter 183A of
the Massachusetts General Laisreement at f)andstatel that “[t]he Condominiunshall
not be removed from the provisions of the Condominium Law except in compliance with the
procedure therefor established in Section 19 of the Condominium Law” (Agreemeclg Arti

XIV, at 28).

2 The court determined that a hearing on Plaintiff’'s motion for a preliminary imunebuld

not assist the court ardisexercised its discretion to rule on the motion without a heabeg
Local Rule 7.1(e).

3 The background and facts set forth hesgmdrawn primarily from documents submitted as
exhibits to the parties’ various filings, supplemented to a limited extent bydiast® from the
Affidavit of Charles J. Gian (Dkt. No. 48} (hereinafter, “Gian Aff.”)the Defendants’
Statemenof Material Factsas To Which There Are No Genuine Issues To Be Tried and
Responses Thereby Plaintiff (Dkt. No. 59), and facts noted in the court’s prior discovery
rulings. The authenticity of the documents on which the court relies is not conteediff's
request- not properly framed as a motionhatthe court strike or disregaféian’s affidavit

(Dkt. No. 55 at 17), is denied for reasons previously set forth in the court’'s August 14, 2018
Memorandum and Order (Dkt. No. 48). The court does not accept Gian’s claimed good faith as
an uncontested fact.

4 The Morningside Plaza Condominium Agreement of Association arich®g, referenced
herein as “Agreement,” is at Docket No-#4References are to the Agreement section and
page of the document.



The Agreemenprovided for the election of a Board of ManaggBoard”) to be
comprised of three representativesnsisting ofGian an individual who would bdesignated
by the purchaser of Unit 1, and an individual who would be designated by the purchaser of Unit
5 (AgreementB3.2at 3-4). Meetings of the Board were to be held from “time to time” as
determined by a majority of the Managers, but at least once each fiscatjetice of regula
meetings of the Board [were tb¢ given by the Clerk of the Condominium Association to each
Manager by mail or telephone at least three (3) business days prior to thenuy for such
meeting”’(Agreement 3.7 at 5)Special meetings could be calledthg President with three
days notice to each Manag#rat stated the time, place, and purpose of the me&grg€ment
3.8atb). The Agreemernpermittedthe appointment of a manager or managing agent who would
be responsible for maintenance and operation afdghemon areas and faciliti¢dgreement2,

3.15 at 7-§

The Board had among others the power and duty “[t]o initiate, prosecute and defend
suits at all trial and appellate levels on bébathe Condominium Association in the exercise of
its power, ... including the power to settle suits brought by or against the Condominium
Association and the defense of suits brought against the Condominium Association inv@ving t
Common Areas and Faities or any other matters” (Agreement 3.15.13(m) at 8he T
Agreement addressed the personal liability of temdpersas follows:

No manager shall under any circumstance@ny event be held liable or

accountable out of his personal assets by reason of any action taken, suffered or

omitted by him in good faith while serving as Manager, ... or be so liable,

accountable or deprived by reason of honest errors of judgment or mistakes of

fact or law, except for willful acts in bad faith.

(Agreement 3.12t 7) The Agreement further provided that the Unit Owners, to the extent of

unit ownership, would indemnify the Board of Managard each Manager against any liability



incurred by him or her or any of them in carrying out his ordugies as ManagéAgreement
3.12, 3.14at6, 8.

Unit Owners were responsible for the common expenses of the condomirtniem. T
Agreemeniprovided that ssessments wete bemadeat least thirty (30) dayisefore the start of
the fiscal yeafwhich wasthe calendar yeagnd werdo be calculated by the Board based on an
estimate of the common expenses expected to be ineuitied reasonable provision for
contingencies and taking into account undistributed common profits from prior yeamg, i
(Agreament 7.1 at 18 If the estimated budgelid not covelcommon expenses actually
incurred, then the Board could “make a supplemental assessment or assemstheatider
statements therefor which shall be due and payable within thirty (30) @eyg€ement7.1 at
14). The amount charged annually to each Unit Owner wéta personal liability of the Unit
Owner and if not paid when due shall ... carry a late charge at a rate equal terepgrteent
(18%) per annum. All such charges (and the cost of collection thereof) [veoulstjtute a lien
on the Unit of the Owner assessed pursuant to provisions of Section 6 of the Condominium law
[Mass. Gen. Laws ch. 183A, §8"gAgreement 7.1 at 14).

Among the common expenségntifiedin the Agreement weramounts deemed
appropriate by the Board for the operation, maintenance, upkeep and repair of the Common
Areas and Facilitieand for the activities of the Condominium Association, including but not
limited to ... costs of repairs, replacements and additions to the Common Areas and &acilitie
including ... maintenance of parking areas[and]legal and audit expenses of the
CondominiumAssociatiori (Agreement 7.1.2 at 14-15)T'he Agreement callefibr the purchase
by the Board of insurance includitid]ire with extended coverage insuring the premises,

including Common Areas and Facilities and all of the Units and excluding only personal



property of the Unit Owners therein, covering the interests of the Condominiunpahe é&d
all Unit Owners”(Agreement 711.1at 1920).

B. Additional Relevant Factual Background

Plaintiff owns one of five condominium units in Morningside Plaza. Grahis capacity
as a Trustee of the Morningside Plaza Nominee TfiE#2NT"), is the owner of the legal
interest in the remaininipur condominium units in the building (Dkt. No. 59, 1 7 at 3).
Plaintiff, which owns Unit 5and Gian are Managers of MPGAgreemenB.3 at 4). Gian
admits thatas an MPCA Manager, he may hdnasl an obligation under the Agreement to
obtain insurance for the common areas of Morningside PG&iaa Aff. 1 5 at 2).1t is
undisputed thaGianinsured his unitsGian Aff. 7 at 2). According to Gian, he obtained
insurance for the entire squarefage of the building and wrongly believed that the insurance
covered théuilding’s common areag3jan Aff. { 68 at 2).

Onor around October 4, 2013, following the February 19, 2013 damage to Plaintiff's
condominium unitPlaintiff filed suit inthe Superior Court Department of the Massachusetts
Trial Court in Suffolk Countybringing claims undeMassachusetts General La@k. 183A, 8
13 againstamong other<ian in his capacitieas Manager of the MPCand Trustee athe
MPNT (Dkt. No. 45-5) Plantiff sought to recover consequential damages for Gian’s failure to
purchase common area insurariokt( No. 45-5 at 16). On March 17, 2017sthuitwas
dismissed with prejudicor failure to prosecute (Dkt. No. 45- Onor aroundrebruary 12
2016, Plaintiff filed a shareholder derivatiseitin the Superior Court in Berkshire County
naming, among others, Gian individually aan in his capacities as Manager of the MPCA

and Trustee of th®IPNT. This Berkshire County actioraksrecovery,purportedly on behalf



of the condominium associatidioy lossesarising fromGian’sfailure to purchase common area
insuranceandotherMPCA lossegDkt. No. 44-6) This suitremains pending.

On January 19, 2017, the MPCA approved an additional cradesessment for “roof
repair, parking area repair and for the legal fees incurred in the litigatiamch the
condominium was involved'Gian Aff. 1 15-16, Dkt. No. 6636 An undated document entitled
“Budgetfor the Morningside Plaza Condominium Association” shows a $37,000 cost for roof
repair; a $23,500 cost for parking area repair; a $136,000 cost for “Legal Fees for Condo
Litigation;” and a $20,000 cost for “Berkshire County Condo Association Legal Fees” (Dkt. No.
66-6 at 2). The parties dispute whether Plaintiff received the notice requiredhander t
Agreement of theneeting at which the vote was talagwprovingthe special assessment. Itis
undisputed that, on February 17, 2017, without conceding improper rdgfease counsel
proposed to Rintiff's counsel that the MPCA meeting be rescheduled and a new voteatiaken
the special assessmébkt. No. 45-10) Plaintiff refusedhe offerof anotheMMPCA meeting
(Gian Aff. {1 5).

Plaintiff filed this suiton or around April 28, 2018geking a declaratory judgment that
the portion of the special assessment charged teoalculated by the MPCA &80,105.00 —
waseither void or assessed in bad faith to facilitate a foreclosure (Dkt. No. 1 at NdDKi6-6
at 2. Plaintiff alleges thaGian individualy, as a Manageof theMPCA, and as a Trustee of
the MPNT, improperly caused Plaintiff to be assessed $80,105.00 to pay a portion of the legal
fees the MPCA has incurred defending against the multiple suits filed by Plariiffg from
the February 19, 2013 incident. According to Plaintiff, the special assasarises from Gian’s
failure to procurensurancedor the common areas of the Morningside Plaza building in

compliance witthe MPCA Agreememotwithstanding tha®laintiff allegedly paidor such



insurance in conjunction with its purchase of Unit 5 (Comaiph6, 11 14, 18). Plaintiff alleges

that at no time between October 4, 2013, when Plaintiff filed suit in Suffolk Superior, Godirt

February 3, 2017, wherlaintiff was notified of thepecial assessmielid Gian or anyone

acting on his behaliotify Plaintiff of the intended special assessm@unipl. at 5, § 17).

Plaintiff's complaintseeks relief ireight counts:

Count | seeks a declaratory judgment that Plaintiff has no obligation to pay the
$80,150.00 special assessment because Defendants’ failure to obtain appropriate
insurance was the “proximate cause of the overall Special Assessment and such an
intervening act terminates” Plaintiff’s liability (Comgit 6,1 21);

Count lIstates a claim giromissory estoppel or detrimental reliamcethe grounds
thatDefendantdailed toacquire casualty insuranes promised by the Agreement
and “failed to sue those persons/entities who were responsible for the lack of
insurance though Defendants knew such a claim was viébtetpl.at 67, § 23);
Count lll states a claim that Defendabtgeacled a contract with Plaintiff by their
failure to dtaincommon areasurancen compliance with the Agreement, thereby
excusing Plaintiff's obligation to pay the special assessf@opl.at 7-8, § 27);
Count IV states a claim unddfassichusetts General Laws @8BA, 88 2 and 11
(“Chapter 93A")for demanding paymemtf the Special Assessmefr collecting
money for insurance that was not purath$or denying Plaintiff access to the books
and recods of the MPCA, and for chilling Plaintiff's rights to petiti@ompl.at 8,1

29);



e Count Vstates a claim for breach of the implied covenant of good faith and fair
dealingfor thefailure to purchaseommon area insurance for which Plaintiff
allegedly @id (Compl. at 8, § 31);

e Count Vistates a clainfior fraud for thamposition ofthe specialassessment without
propernotice to Plaintiff of the MPCA meeting (Compk 89, 1133-35);

e Count VII states a claim for an accountesyto the basis of the sp@assessment
charged to Plaintiff (Compht 10, § 37); and

e Count VIII states a claim for a preliminary injunction to preclude seizure of
Plaintiff’'s condominium based on the failure to pay the special assessmergl(@bm
10, 1 38).

Plaintiff filed a motion for a preliminary injunction ddctober 21, 2018 (Dkt. No. 64).
1. DISCUSSION

A. Defendants’ Motion for Summary Judgment

The purpose of summary judgment is “to pierce the boilerplate of the pleadingsand as
the parties’ proof in orel to determine whether trial is actually requireR6jas-hier v.
Sociedad Espanola de Auxilio Mutuo y Beneficiencia de BR.F.3d 40, 42 (1st Cir. 2005)
(internal quotations and citation omitted). Summary judgment is appropriate ‘tHereovant
shows that there is no genuine dispute as to any material fact and the movaredstentit
judgment as a matter of law.” Fed. R. Civ. P. 56(a). In the summary judgment comfext, “[
factual dispute is ‘genuine’ if ‘it may reasonably be resolved inrfa¥ either party’ and,
therefore, requires the finder of fact to make ‘a choice between the partieshdifversions of
the truth at trial.”” DePoutot v. Raffaelly324 F.3d 112, 117 (1st Cir. 2005) (quot(agrside v.

Osco Drug, Inc.895 F.2d 46, 48 (1st Cir. 1990) (citations and internal quotation marks



omitted)). “[A] fact is ‘material’ ‘if its existence or nonexistence has thernpiaieto change the
outcome of the suit.”Jarvis v. Vill Gun Shop, In¢c805 F.3d 1, 7 (1st Cir. 2015) (citilBprges
ex rel. S.M.B.W. v. Serrarisern 605 F.3d 1, 4 (1st Cir. 2010)).

A party seeking summary judgment is responsible for identifying thosemedf the
record, “which it believes demonstrate the absence of a genuine issue of rfaateti@lelotex
Corp. v. Catrett477 U.S. 317, 323 (1986). The movant can meet thdebweither by “offering
evidence to disprove an element of the plaintiff's case or by demonstrating ancalos
evidence to support the non-moving party’s cas®dkes v. United State352 F. Supp. 2d 47,
52 (D. Mass. 2005) (quotin@elotex 477 U.S. at 325). If the moving party meets its burden,
“[tlhe non-moving party bears the burden of placing at least one material tadisptte.”
Mendes v. Medtronic, Incl18 F.3d 13, 15 (1st Cir. 1994) (citiglotex 477 U.S. at 325). In
ruling on summary judgment, the court “view[s] ‘the entire record in the light mogitalble to
the party opposing summary judgment, indulging all reasonable inferences inrtyiat pa
favor.”” Padilla-Garcia v. Guillermo Rodrigue212 F.3d 69, 73 (1st Cir. 2000) (quoting
Euromotion, Inc. v. BMW of N. Am., In¢36 F.3d 866, 869 (1st Cir. 1998)).

Defendantseek judgment on the basiat(1) some ofPlaintiff’'s claims are barred by
claim preclusionand (3 Plaintiff lacks standing to challenge the special assasisumder any
legal theory becausehas not paidhe special assessment or obtaingdear judicial
determination of illegality See Blood v. Edgar’'$nc., 632 N.E.2d 419, 421-22 (Mass. App. Ct.
1994);see alsdVodinsky v. KettenbacB2 N.E.3d 960, 972-73 (Mass. App. Ct. 2015).

1. Claim Preclusion Does N&ar Any Claims Asserted in
the Instant Action

Gian asserts that claim preclusion b@munts Il, Il and V of the complaint because

thoseclaimsseek damages based®@ran’s alleged failure tpurchase common ar@ssurance.



“In federal courts, Massachusetts law governs the preclusive effetboMassachusetts state
court judgments.”DaCruz-Crossely v. U.S. Bank Nat'l Ass®26 F. Supp. 2d 405, 407 (D.
Mass. 2Q3) (citingGiragosian v. Ryanb47 F.3d 59, 63 (1st Cir. 2008jcDonough v. City of
Quincy, 452 F.3d 8, 16 (1st Cir. 2006))Under Massachusetts latft] here are three essential
elements for claim preclusioffl) the identity or privity of the parties to the present and prior
actions, (2) identity of the cause of action, and (3) prior final judgment on the.theldtsat
408 (quotingkobrin v. Bd. of Registration in MedB32 N.E.2d 628, 63Mass.2005)). As to
the second element, causes of action are identical if they arise outairthéransaction or
series of transactionssee id.

“What factual grouping constitutes a transaction is to be determined

pragmatically, giving weight to such factors asetWter the facts are related in

time, space and origin or motivation.” Claim preclusion bars litigation even if

the plaintiff is prepared to present different evidence or legal theories in the

second case'.Discrete theories of liability may constituteentical causes of

action for claim preclusion purposes if they are based on the same nucleus of

operative facts.
Id. (quotingMcDonough 452 F.3d at 16 (quotingancuso v. Kinchla806 N.E.2d 427, 438
(Mass. App. Ct. 2004)kiting Massaro v. Wals884 N.E.2d 986, 990 (Mass. App. Ct. 2008);
also quotingAndrew Robinson Int’l, Inc. v. Hartford Fire Ins. C847 F.3d 48, 52 (1st Cir.
2008). Generally, “[c]auses of action are considered identical for these purptsey #re
based on ‘the same transaction, act, or agreement, and seek]] redress for theosgtiie w
Ajemian v. Yahoo!, Inc987 N.E.2d 604, 610 (Mass. App. Ct. 2013) (quokiagsas V. First
Bank & Trust Co. of Chelmsfor@33 N.E.2d 924, 925 (Mass. 1968) (quotitgckintosh v.
Chambers190 N.E.2d 38, 301934))).

To the extent Defendants rely on the action that remains pending in the Berkshire

Superior Court, they have not shown the essential element of a prior final judgment on the

10



merits. Solong as that case remains pending, it does not bar this action badamiron
preclusion.See e.g., DaCruz=rossely 926 F. Supp. 2d at 408

While the Suffolk County action dicesult inentry ofajudgment of dismissal with
prejudice and might have preclusive effesete e.g.,Tuite & Sons, Inc. v. Shawmut Bank, N.A.
686 N.E.2d 1050, 1053-54 (Mass. App. Ct. 19®&fendantdail to appreciate that the
complaint in the instant acti@seeks relief basesblelyonthe special assessmemtd the process
by which it was imposediIn the instant action, as the court reads the complaint, Plaintiff does
not seek to recover for damages to the bakery premises, equipment, or businessnlosses. |
contrast, a majority of the claims in the Suffolk County lawsuit were brought a§aiedes
Insurance Companwhich had issued a casualty policy to Plaintiff and its related entities that
covereddamage to the bakery’s equipment and business losses. The claims against Gian as
Manager of MPCA and Trustee of th#°NT in the Suffolk County lawsuwere also for alleged
damages to, and losses incurred by, the bakery that operated in Unit 5 of the Maerihazad
building (Dkt. No. 465).

In contrastPlaintiff has defined the nature of tbase at bar as one that seeks a
declaratory judgmenhat the special assessment is either void or assessed in bad faith and seeks
damagesdr Defendants’ alleged failure to properly notify Plaintiff of the MPCA tingeso that
he could participate in MPCA’s management (Caaylat 1). Plaintiffs referencein this case
to Gian'’s failure to obtain common area insuraaa basis foits contention hat the
attorneys’ fees that are parttbe special assessment would not have been incurrediiad
acquired common area insurance #ngbeendefendedy anattorney paid by an insurathen
Plaintiff brought suito recover fothe damage tthe bakery and its business (Coaiptat 4, 1

12-13). See Mount Vernon Fire Ins. Co. v. Visionaid, |iié N.E.3d 28, 20809 (Mass. 2017)

11



(stating thatn insurer has a duty to pay defense costs incurred in connectica clailn on
which it has a duty to defend its insured).

Because thepecialassessmenwas not voted onntil afterthe dismissal of the Suffolk
County casgany claimsseeking reliebased orits imposition could not have been brought in
that case In other words, there is no common nucleus of operative facts in the instant case and
the Suffolk County caseSeeKobrin, 832 N.E.2d at 634-3®¢nduding thatwhere the board of
registration in medicine had previously dismissed disciplinary chargessagaioctor, claim
preclusion did not bar the board’s subsequent proceedings against the doctor thatetena bas
different conduct)Ajemian 987 N.E.2cat610-11 (denying dismissal based on claim preclusion
where the parties had agreed to limit the purposes and claims of the initial attiearbthem,
and the prior suit did not encompass the subject matter of the second suit). Accoctimgly,
preclusion does natperateo bar any of Plaintiff's claims theinstant actior?

2. TheBloodRule

Gianasserts that Plaintiff’'s claims are all “barred by the common laweggpeaisite to suit
set forth inBlood v. Edgar’s, Iné.(Dkt. No. 44 at 4). In Blood, the Massachusetts Appeals
Court heldthat

[i] n view of the importance placed by the Legislature on prompt collection of

common expenses, we conclude that in the context of the condominium act,

absent a prior judicial determination of illegality, a unit owner must pay its share

of the assessed common expenses:t&dlf remedies, such as withholding

cordominium common expense assessments, are not available.

632 N.E.2cat 421. “A unit owner may not challenge common expenses by refusing to pay them,

but, instead, should pay under protest and then seek a judicial determination of thedetiadit

5> Because the court concludes that claim preclusion does not bar Plaintiff's atainis action,
it need not, and does not, reach Plaintiff’'s argumentdbe&tndants failed to pledte doctrine
as an affirmative defense.

12



assessment, as well as suitable reimbursem@&rtimmer Boy Homes Ass Inc. v.Britton, 47
N.E.3d 400, 404 n.1Mass.2016) (citingBlood 632 N.E.2d 419Trs. of the Prince Condo.
Trust v. Prosser592 N.E.2d 1301, 13024ass. 92)). “Even where a common assessment is
wrongfully made, ‘absent a prior judicial determination of illegality, a unit@wnust pay its
share of the assessed common expens®¥gellington Condo. Trust v. Pin686 F. Supp. 2d
117, 120-21 (D. Mass. 2010) (qing Blood, 632 N.E.2d at 421).

A threshold question for determining whether Bieod rule operates to bar suit whan
unit holderchallenges a common expense assessmémhether thfamountk assessed. are
lawfully characterized as ‘common expensed.is. of Beacon othe Charles Condo. Trust v.
Adler, 28 Mass. L. Rptr. 231, 2011 WL 1565799, at *2 (Mass. Sup. Ct. Apr. 12, 2811).
portion of the special assessment at issue was to cover the costs of repairoaf and
repaving the parking area (Dkt. No. 66t :4). Under the Agreementhé coss of repair to
such common arease appropriately charged as common expenseasinit ownershigpro rata
basis(Agreement 7.1.2 at 14Although Plaintiff appears to be challenging the entire special
assessment, tas not contended that these expenses are not properly characterized as common
expenses of the MPCiénder the terms dhe Agreement

As to the legal fees included in the special assessmetdrMassachusetts law,
attorneys’ fees incurred by a condominium association can be assessed asa egpense.
Chapter 183A, the Condominium Act, vests a condominium association with the “rights and
powers” to “conduct litigation and be subject to suit as to any course of action invbiging t
common areas and facilities or arising out of the enforcement of tleevsyadministrative rules
or restrictions in the master deedMass. Gen. Laws ch. 183A, 8§ 10(b)(4). “The expenses

incurred ... shall be common expenses ..ld”8 10(b). The Agreement provides that common

13



expenses “shall include amounts deemed appropriate by the Board for ... legal and audit
expenses of the Condominium Association” (Agreement 7.1.2 at 14-15). Courts in other
jurisdictions have held that, when the by-laws so provide, unit owners who sugstees may
be held liable for the legal costs incurred by the trustees in defending alyainsit owners’
claims. See, e.g., Ocean Trail Owners Ass’n, Inc. v. Mé&0 So. 2d 4, 5-6 (Fla. 1994)
(holding that unit owners could be required to pay spp@ssessment to cover legal costs
associated with the condominium board’s defense against unit owners’ successfthaia
property purchase by the board was beyond the board’s authBiilktone v. Bd. of Managers
of Leighton House CondoZ1 N.Y.S.3d 445, 447 (N.Y. App. Div. 2018) (finding that under the
by-laws, hecondominium board was entitled to recover all of its attorneys’ fees that thee boar
incurred in defending claims amgserting a counterclaim against timt owner).

Most importanlly, the Agreement provides that “[tjhe Board of Managers and each
manager shall be indemnified by the Unit Owners to the eXscdf their unit ownership
against any liability incurred by them or any one of them in the carrying outiofiities
herainder, including without limiting the generality of the foregoing, liabilities intaxt and in
tort and liabilities for damages, penalties and fines” (Agreement 3.14 @hi)e the term
“indemnity” is not defined in the Agreemert common law, “[ijndemnity ... allows someone
... compelled by operation of law to defend himself ... to recover ... the entire amount of his
loss, including reasonable attorney’s fees:&rreira v. Chrysler GoupLLC, 13 N.E.3d 561,

567 (Mass. 2014) (quotiriglias v. Unisys Corp573 N.E.2d 946, 948 (Mass. 199kge also
Amoco Oil Co., Inc. v. Buckley Heating, 495 N.E.2d 875, 876 (Mass. App. Ct. 1986)
(rescript) (“when a right to indemnity is conferred, by written contractleratise, the

indemnitee may reser reasonable legal fees and costs incurred in resisting a claim within the

14



compass of the indemnity”). The Agreement, moreover, protects a manager from personal
liability for any action taken or omitted in his capacity as manager, exaeptififul acts in bad
faith” (Agreement 3.12 at 6; Dkt. No. 59, T%3-

There may be limitsinder Massachusetts law the circumstances in which a
condominium associatioor its managewould be entitled to recover attorneys’ fees it incurred
in a dispute with a unit owner. For exampleBward of Trustees of Sea Grass Condo.
Bergquist 2009 Mass. App. Div. 132, 2009 WL 1900424, at *1 (Mass. Dist. Ct. Bpp.June
25, 2009), the appellate division of the state district adectined to give effect ta provision in
the condominium agreement that provided that a unit owner who sued the trustees for any
reasonincluding a reason such as illegal discriminatisauld beliable for the trustees’
attorney’ fees. The courtcalledthe provision “potentially jarring and unfairld. at*6. Here,
however, vhile Plaintiff raisesvarious contentionpurportedlychallenging the validity athe
special assessment, th@es not present a cogent argument that the provisions in the Agreement
that limit a manager’s liability or provide for his indemnificatiarthe absence of fraud or bad
faith arefundamentally unfair and unenforceable. Accordingly, the court concludes that the
legal fees at issue may, in theory, be recoverable from the unit owners in thef foamecial
assessment andrns to the question of whether Plaintiff’'s suit can proceed when he has
admittedly not paid tt assessment.

Plaintiff's first argument ishat he has satisfied tf#oodrule as “refined” bywodinsky
v. Kettenbach22 N.E.3d 960, 970 (Mass. App. Ct. 201B)filing a “suit seeking injunctive
relief” (Dkt. No. 55). Plaintiff misapprehends the court’s analysid/Modinsky In that case,
before litigation commenced, the unit owners forwarded a check to the condominiunfioboard

the full amount of the special assessment; in the name of the board, the chegjkotead. td. at

15



972. Then, the defendants, in the name of the board, filed suit against the unit ¢evoelisct

the special assessment. Whenuhi owners, aplaintiffs, subseqgently filed their own action

to contestollection of the alleged common expenses, their complaint was accompanied by a
motion for equitable relief in the form of a preliminary injunctionjslihmotion was granted.

The injunction “barred the [defendants] from further pursuing [collection of the comm
expenses], thus constituting precisely the type of ‘prior judicial deterimmakeeded to satisfy
Blood” Id. (quoting Blood 632 N.E.2d at 422). Not surprisingly, in light oistsequence of
events theWodinskycourt concluded that tH&loodrule did not bar the plaintiffs’ claims.

Here, howeverwhile the complaint states a claim for injunctive relief, Plaimg¥er
movedfor a preliminary injunction untifter Defendants filed their summary judgment motion.
Plaintiff never tendered payment of the special assessment; Plaintiff fike@idsDefendants
have not assertedcaunteclaim seeking recovery of the special assessment in this action); and
Plaintiff did not obtain (and, as is set forth below, has not shown it is entitled to)raipagli
injunctionbarring the special assessmemhus,Plaintiff is not similarly situated to the
Wodinskyplaintiffs and has not showthat theWodinskycase provides him wita basis for
avoiding theBloodrule. SeeWellington 686 F. Supp. 2dt120-21 (“Even where a common
assessment is wrongfully made, “absent a prior judicial determination of ife@alihit owner
must pay its share of the assessed common expenses.” (gioag Inc.,632 N.E.2d at 421));
Forty-Three Kingston St. Condo. Ass’n v. Bedfordor Ltd. P;s3%3 N.E.2d 220, 2006 WL
2506249, at *1 (Mass. App. Ct. 2006) (unpublishetBt{ng that where there is “no prior judicial
determination of illegality, satff and other sethelp remedies are not available, and [a unit
owner’s] claim is barred”)Trs. of Hunters Vill Condo.Trustv. Gerke 2007 MassDist. Ct.

App. Div. 23, 2007 WL 959539, at {BlassDist. Ct. App. Div. Mar. 28, 2007)gtating that
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absent a prior judicial determination of illegality, a unit owner mastits share of the assessed
common expenses in order to challenge them).

Plaintiff offerstwo additional reasonshy his suit is not barred by tli&oodrule. First,
heclaimsthat the assessment is invalid due to inadequate roftihe Managers’ neting
Second, he asserts tlhé special assessment constitutesygroperretroactiveassessment
SeeGerfman Glohl, LLC v. Kershaw33 Mass. L. Rptr. 341, 2016 WL 3145720, at *2 (Mass.
Super. May 17, 2016). The first of these reasons verges on frivolous. The parties’ disptite a
whether the notice complied with the Agreement is beside the point where it is undibptited t
counsel for Defendants offered to convene a second Managers’ méatowing notice in
compliance with the Agreement’s provisions, at which the topic of the speciarassesvould
be discussednewand voted upowvith the time for payment of any special assessment running
from the date of the second meet{ikt. No. 4440). In these circumstances, even if the
Agreement’s notice provision was violated — a point on which the court expresses no opinion —
Plaintiff did not suffer any material prejudice from the alleged defect inaigli¥ the notice.

See Gerfmar2016 WL 3145720, at *2 n.2 (declining to address the issue of the Board’s alleged
failure to provide proper notice where the plaintiff was not materially pragdty not receiving
notice or being present at any vote of the condominium trustees). To rule otherwiddevtul
reward gamesmanship.

Proceeding to thmore sibstantiveof Plaintiff's two contentions, the couatsofinds
Plaintiff's reliance on th&erfmancase unavailingln Gerfman the plaintiff challenged a
common expense assessment by defendant trustees of the condominium association. The
plaintiff, a commercial entity, owned a unita mixeduse condominium comprisedainly of

residential units. The common expenses of theczésonwereclassified in two categories: the
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residential common elements (RCE) assessed only to the residential units @nbttrainium
common elements (CCE) assessed to all u@exfman 2016 WL 3145720, at *1. For over a
decade, certain expensexludinghazard insurance premiupsad been assessed capRCE.

In 2013, the trustees decided to reapportienainexpenses, including the costshaizard
insurance, and allocate those expenised units as CCE. Rather than making this change
prospectively, thertisteesretroactively reallocated several items previously allocated as RCE
expenses such that they were now CCE expenses and ... retroactively assbsspaihfiff]

for the amounts that [it] should V& been assessed” for the previous yeltsat *2. The

trustees thn demanded that the plaintiff pay over $600,00mmon expenses.

The Gerfmancourtheld that, to the extent tipdaintiff was challenging the
reapportionmendn a prospective basthe plaintiff's claims werdarredby Bloodbecause the
plaintiff had not paid the special assessmédtat *4. The court, however, found that 8leod
rule did na bar the plaintiff's challenge to the retroactive assessments because under the
CondominiumAct and thecondominium’s master deed, trust,by-laws, the trustees could not,
as a matter of lawetroactively reallocate expensdd. at *2-3.

The Declaration of Trust ... directs the Trustees to estimate expenses and assess

unit owners their proportionate share of these expenses in a forward looking

manner based on a budget for the coming year. If the Trustees find that their

estimates were understated, tlagyin address the matter by making an additional

current assessment, having in mfnthreunmet expenses.

Id. at *3. Similarly, theCondominium Act envisiona prospective process for determining
commonexpensesSeeMass. Gen. Laws ch. 183A, § 6(a) (“Common expense assessments must

be made at least annually, based on a budget adopted at least annually in accorddmee with t

master deed, trust, or bgws.”). For these reasonfieGerfmancourt held that “the Trustee
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[could] not engage in retroactive reapportionment of expenses and then make avetroacti
assessment based on the reallocatidd.’at *4.

Plaintiff contendghatthe portion of the special assessment that covers legal fees for the
Suffolk CountyandBerkshireCountycasessthe kind ofretrcactivereapportionment and
assessmerthatwas prohibitedby Gerfman(Dkt. No. 55 at 3). Assuming without deciding that
Gerfman aMassachusettSuperior Court case, carries persuasive fordhis court® it does not
apply to the case at bar. First, the costs of the roof and parking areafapaithin theannual
fiscal cycle provided for in the Agreemeffgreement.1, 7.1.2 at 13-14) and impliedtime
Condominium Act an@re not reasonably characterized aoeattive. As to the portion of the
special assessment attributable galdeesjt is undisputed that Giawas named as a defendant
in the Suffolk Countyitigation in his capacity as Manager of the MP@aAd Truste of the
MPNT (Dkt. No. 445); that the claims against him in his capacity as a Trustee were dismissed
(Dkt. No. 59, 1 18 at 6); and that the Suffolk action was dismisgldorejudice as to all
defendants, includings to Gian as Manager of the MPCAwdgment enteredn March 17,

2017 (Dkt. No. 59, § 19 at 7). fuirtherundisputed on this recottat Gianpersonally incurred

substantialegal fees in connection with defending the Suffolk action in which he exses n

®When a federal trial court sits diversity, “[S]tate trial court rulings provide guidance but are
not controlling unless they are treated as precedents within the staté itsef.New Motor
Vehicles Canadian Export Antitrust Litj@50 F. Supp. 2d 160, 169 (D. Me. 2004) (citing 19
Charles A. Wright, Arthur R. Miller & Edward Coopétederal Practice & Procedurg 4507,

at 96 (1982))see also In re PHC, Inc. Shareholder Liti§94 F.3d 419, 428 (1st Cir. 2018) (a
federal court sitting in diversity and faced with an issue of first impgresdiould “consult the
types of sources that the state’s highest court would be apt to consult, inclualogpas
opinions of that court, decisions of lower courts in the state, precedents and trends in other
jurisdictions, learned treaéis, and considerations of sound public policy” (quotugler v.
Balolia, 736 F.3d 609, 613 (1st Cir. 28)); O’Connor v. Oakhurst Dairy851 F.3d 69, 72 (1st
Cir. 2017) (notinghata state trial court decision is at most persuasive, but is not binding on a
federal court).
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adjudged to have undertaken any “willful acts in bad faathManager of the MPCA
(Agreement 3.12 at 6), thereby entitling him to indemnification from Plaintiff in itscigpesa
unit owner to the extent of its unit ownership (Agreement 3.14 @k No. 42-1 at 77-78; Dkt.
No. 48 at 7).That the legal fees may have been incurred over a-tle@eperiod is immaterial.
Gian’s right to indemnification under the Agreement did not accrue until in or around March
2017 when the Suffolk County action was dismissed with prejudice without any finding of bad
faith or willful misconducibn Gian’s part.See Spellman v. Shawmut Woodworking & Supply,
Inc., 840 N.E.2d 47, 54 (Mass. 2006j4dting thatain indemnification provision does not apply
until it is shownthat the indemnitee is entitled to indemnification). Thus, the portion of the
special assessment for legal fedhise to be paid by May 1, 2017, was not an assessment of a
retroactive common expense that might have been disallowed @aderan’

Plaintiff has not mounted an argument opposing so much of Defendants’ summary
judgment motion as seeks judgment on Plaintiff’'s claim in Count VII for an adngunthich, it
may fairly be inferred, is directed principallylagalbills and invoices paid by Gian in this and
in related litigation between these parties (Dkt. No. 55). Accordingly, atyasgament is
waived. See Eldridge v. Gordon Brothers Grl16 F.R.D. 12, 27-28 (D. Mass. 201@y’'d in
part on other grounds863 F.3d 66 (1st Cir. 2017). The parties have conducted discovery in a
number of related cases during which Plaintiff could and did request financiedsdmom

Defendants. Giarepresents that Plaintiff has been provided with copies of all recbtis o

" To the extent the special assessment includes a modest medsget ekpenses attributable

to the Berkshire County litigation, in the court’s view, Gian is not entitled to inderatidfin for

legal expenses incurred in that caséess and untit can beshown that he was natljudicated

to have actewvillfully in bad faith as to matters asserted in that case. Because neither Gian nor
the MPCA seeks payment of the special assessment by a counterclaim in thjgtastfact

does not appear material to the court’s rulings. Plaintiff does not seek rekef dyathis minor
discrepancy.
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MPCA and its bank account (Gian Aff. 1 10-at 2). Plaintiff, through its sole member, attests
that Gian has failed to disclose the records related to the legal charges that asestbkethe
special assessment (Dkt. No. 67, {1 7, 11 at 4-5, 6-7). This court has ruled that the attorney
client privilege and/or work product protection apply to the contents of the legal invoibiis
that Gian has paid in view of the fact that the bills reflect legal Wweitkg performedo defend
against clans asserted by Plaintiff, its member, and related entities (Dkt. NoV&i2gre
Defendants have not asserted a counterclaim seeking payment by Plathefspecial
assessmenklaintiff has not articulated any plausible theory of damages for its mincglaim.
In these circumstances, Plaintiff's accounting claim should be dismisseditptiegudice to its
right to seek review of legal invoices in any action in which Gian in any dgsaeks to
recover part or all of the special assessment frizimti#f, its member, or its related entitieSee
Eldridge 316 F.R.D. at 28 (granting the defendants summary judgment on the plaintiff’s
accounting claim where the parties had engaged in extensive discoverwiitié phd not
articulated damages fas accounting claim, and the plaintiff had not opposed so much of the
defendants’ summary judgment motion as sought judgment on the accounting claim).

The Defendants’ Motion for Summary Judgment will be granted in its entirety and
Plaintiff's claims will be dismissed without prejudice for the reasons set forth aBeeel. at
28;Blood 632 N.E.2d at 421-22ge also Wellington Condo. T686 F. Supp. 2d at 120-21.

B. Plaintiff's Motion for Preliminary Injunction

8 Plaintiff's opposition to Defendants’ Summary Judgment Motion is styled mss-motion for
summary judgment. Because Plaintiff was obliged to satisfy the prereeaisftath inBlood
before bringingclaims to challenge the special assessniefailows that he cannot show he is
entitled to summary judgment on his claingee generally, e.g., Forty-Three Kingston St.
Condo.Ass’n 2006 WL 2506249, at *1.
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Plaintiff argues that he is entitled to a preliminary injunctizarring the special
assessmentin two grounds(l) “the underlying assessment demanding Plaintiff pay Mr. Gian’s
past attorney fees is 100% barred by the holdin@Gerfmari (emphasis in originaglland (2)
Defendantsattorneys have “a hopeless and unwaivable conflict of interest” (Dkt. No. 66 at 2-3).

A courtweighs four factors when considering a motiondgoreliminary injunction:“1)

a likelihood of success on the merits, 2) irreparable harm to the plaimtifidspreliminary relief
not be granted, 3) whether the harm to the defendant from granting the prelimirdmgxeadeds
the harm to the plaintiff from denying it, and 4) the effect of the preliminary itipmon the

public interest.”Rio Grande Cmty. Health Ctr., Inc. v. Rull&897 F.3d 56, 75 (1st Cir. 2005)
(citing Matrix Grp. Ltd. v. Rawlings Sporting Goods C&78 F.3d 29, 33 (1st Cir.2004)The
“sine qua noti of the analysis isvhetherPlaintiff is likely to succeed on the merits of his
claims Gately v. Cormonwealth 6Mass, 2 F.3d 1221, 1225 (1st Cir. 1993) (quotivgaver v.
Henderson984 F.2dL1, 12(1st Cir. 1993)). “[l]f the moving party cannot demonstrate that [it]
is likely to succeed on [its] quest, the remainingdescbecome matters of idle curiosity.Jean
v. Mass. StatPolice 492 F.3d 24, 27 (1st Cir. 2007) (quotidgw Comm Wireless Servs., Inc.
v. SprintCom, In¢.287 F.3d 1, 9 (1st Cir. 2002)) (alteration in original). therreasons set
forth below, Plaintiff has not shown that it is likely to succeed on the meiiis @&ims.

As to Plaintiff’s first argument in support of its motion for a preliminary injunction
the reasons set forth aboWaintiff hasfailed to show a likelihood of success based on the
argument thaGerfmanwould preclude a special assessment for purposes of ingamgrEian
for his acts asraMPCA manager on grounds rettroactivty.

Nor has Plaintiff shown a likelihood of success based on his contention that Gian is not

entitled to indemnification because the legal feemcurred were “generated by a group of
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lawyers with a hopeless and unwaivable conflict of interest” (Dkt. No. 8% dthis contention
is akin to a posfjudgment motion for disqualificationf opposing counsdly Plaintiff and is

analyzed accordinglyUnder Massachusetts law, “motions to disqualify must be considered in
light of the principle that courts “should tlayhtly interrupt the relationship between a lawyer
and a client.””” Slade v. Ormshy872 N.E.2d 223, 226 (Mass. App. Ct. 2007) (quo@nD.
Mathews & Sons Corp. v. MSN Carp63 N.E.2d 93, 96 (Mass. App. Ct. 2002) (quoting
Adoption of Erica686 N.E.2d 967, 970 (Mass. 1997¥ge also Smaland Beach Ass’'n, Inc. v.
Genova 959 N.E.2d 955, 962-63 (Mass. 2012) (acknowledging the “severe consequences” of
stripping a party of its counsel of choice). “The burden ... rests on the partggeeki
disqualification to establish the need to interfere with the relationsipeirert v. Steirert, 897
N.E.2d 603, 605 (Mass. App. Ct. 2008).

In the Suffolk County case, Plaintiff named Giarhis capacities as Manager of the
MPCA and Trustee of the RNT. In the Berkshire County case, Plaintiff has sued Gian
personally and in his capacities at Manager of the MPCA and Trustee oPtN&. NPlaintiff
has pointed to no case in Massachusetts or any other jurisdiction holding or sggpestin
when a single inglidual is named in multiple capacities in a lawsaitawyeror a group of
lawyersmay not represetibatsingle individuain all of the capacities which he or shes
namedas a party On its facePlaintiff’'s claim of a hopeless and unwaivable dichbf interest
in these circumstancésunpersuasive.

Assuming solely for the sake of argument that Plaintiff has identifeedyaizable
conflict— a point on which this court is not persuadedecourt “must be alert that the Canons

of Ethics are not brandished for tactical advantagkl."(quotingSerody v. Serodyt74 N.E.2d

1171, 1174 (Mass. App. Ct. 1985)). “Moreover, ‘motions to disqualify by their nature are
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intensely fact specific.””Slade 872 N.E.2d at 226 (quotir@oke v. Equity Residential Props.
Trust 800 N.E.2d 280, 284 (Mass. 2003)). Thus, a charge of conflict of interest warrants a
searching factual inquiry by the trial judge before such a motion is allo8&e Smaland Beach
Ass’n, hc, 959 N.E.2d at 96Flade 872 N.E.2d at 226-27. Simultaneous representation of
clients with potentially adverse interests is not necessarily prohitited. Wellman v. Willis

509 N.E.2d 1185, 1189 (Mass. 1987); Mass. Sup. Jud. Ct. R. 3:07, R. 1.7 (2019). Fpaatly, a
must timely assert an alleged conflict of intei@sthe part of opposing counsel. A party who
could have raised the alleged conflict earlier but waits to the “eleventh houierfaynd to
have waived the right to raise the alleged confliet. Demoulas v. Demoulas Super Markets,
Inc., 703 N.E.2d 1141, 1144-45 (Mass. 1998ating that motion to recuse a judge filed after
trial is presumptively untimely).

Plaintiff is wrong thathe purporteatonflict of interest ithas identified on the part of
Defendants’ attorneywould be unwaivableseeMass. Sup. Ct. Rule 3:07, R. 1sge also
Wellman 509 N.E.2d at 1189, and his attempt to raise — and rely upon — this suppofiet
after entry of judgment is prohibitively untimely. Plaintiff “had ample knowledge ofejotesd
counsel’s] representation dg{an in all his capacitigsfrom the inception of the Suffolk County
action. Masiello v. Perini Corp.477 N.E.2d 1020, 1025 (Mass. 1985). By not moving for
disqualificationat any timeprior to entry offinal judgment, Plaintiff precluded the trial judge
from conducting the “searching inquiry” required before a disqualification pragerly can
enter. See, e.g., Smaland Beach Ass'n,, 1869 N.E.2d at 963 (the framework for ruling on a
disqualification motion requires a “searching reviermgversing the trial court’s disqualification
orde; Steinert 897 N.E.2d at 606s{ating thaspeculation is not an adequate basis for a

disqualification order)Slade 872 N.E.2d at 226 (a “searching review” is required by a trial
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judge). Furthermore, Plaintiffdilatory attempt to rely on this purported conflict to avoid the
indemnification preision constitutes the sort of improper tactic that has been criticized by the
Massachusetts court§ee, e.g., Wessell v. Mink Brook Assocs., BicN.E.3d 377, 383 (Mass.
App. Ct. 2015) (finding that the trial court properly denied the disqualification motiorewieer
motionhad all the indications of being an eleventh-hour maneuver designed ta tt&dy For

the foregoing reasons, the court concludes that Plaintiff is not likely to slioogbe merits of

the claim that the special assessngnbid to the extent it represents legal expenses incurred by
Gian (or the MPCA) in defending the Suffolk County case.

There are additional reasons why Plaintiff cannot show that it is likely tesd®n the
merits of its claims such that it is entitled to a preliminary injunctigioving pasPlaintiff's
contentions about retroactivity atatk of notice, Plaintiff’'s primargontention in support of
relief is that the special assessment ingsosed in bad faith or fraudulently for purposes of
foreclosing on the condominium it owns in violation of Chapter 93A (Coat®.10, 11 29, 33-
35). Plaintiff has not shown that it is entitled a preliminary injunction based on its claims
brought pursuant to Chapter 98&causélaintiff has pointed to nevidence that Gian’s acts or
alleged misconduct @&efor a commercial purpose&seéWodinsky 22 N.E.3d at 969-70
(affirming dismissal of plaintiff'sChapter 93A claim becaustheé record fail[ed] to show that
the [defendant’s] actions were motivated by business, rather than persasahsig. Plaintiff
has not disputed that Gian personally paid the attorneys’ fees incurred in connettion wi
defending the lawsuits filed by Plaintiff following the February 19, 2013 damaeitye bakery
and its businessWhile it is undisputed that Plaintiff's unit in the Morningside Plaza building
wasused forcommercial prposes anthatGian operates businesses in the buildamy,

statutory lien on the unit resulting from the special assessment, see Massa@® ch. 183A, §
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6(a), will, as a matter of lavihe subordinate tthe mortgage on Unit 5 held by Plaintiff's
commercial lender, Lee Bank (Dkt. No. 66 at 8eeMass. Gen. Laws ch. 183A, § 6(c), second
para. (ii) providing that a statutory lien pursuant to Chapter 183A is subordinate to “a first
mortgage on the unit recorded before the date on which the assessment sought tadxk enfor
became delinquent”)Plaintiff has pointed to no evidence that Gian or the MPCA has plans to,
or could,enforce the lien on Un5 and gain control of the premises for commercial purposes.
Thus, as in th&/odinskycase, “the record fails to show that . . . [Gian’s] actions were motivated
by business, rather than personal, reasons.” 22 N.E.3d at 969.

Plaintiff also has naghown a likelihood of success on the merits of its claims of waud
a violation of the implied covenant of good faith and fair dealflguntiff claims thathe
allegedfailure to provide adequate notice of ti® CA meetingis evidence of fraudulermtent
becausé&sian knew or should have known where to send Plaintiff's notice of the meeting and
thatthe alleged failure to provide notice in compliance with the Agreement was paané G
“fraudulent attempt to wrest control of Unit 5” from Plaintiff tneansof the special assessment
(Compgaintat 9,1 33). To prevail ona claim for fraud, glaintiff must “prove ‘that the
defendant made a false representation of a material fact with knowledge oftigddalhe
purpose of inducing the plaintiff to act thereon, and that the plaintiff relied upon the
representation as true and acted upon it to his damaarita v. Taunton Sav. Bark9
N.E.2d 1129, 1133 (Mass. 1982) (quotBarrett Assocs. v. Aronsph90 N.E.2d 867, 868
(Mass. 1963)). here isno evidence in the record to support Plaintiff's allegations of a
misrepresentation madwith knowledge of its falsity” about the reason for the association
meetingor the decision to issue thpexialassessmentPlaintiff offersnothing more than

speculation and inuendo (Dkt. No. 6 Rurther, as is set forth above, Plaintiff's claims arising
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from an alleged lack of notice verge on frivolous where plaintiff refused to acdeptde
counsek offer to reschedulthe MPCA meeting.

Because Plaintiff has failed to show that it is likely to succeed on the metishe
contentions it raiseim support of its motion for a preliminary injunction barring the special
assessment, the motion will be denied.

IV.  CONCLUSION

For the foregaig reasond)efendants’ Motion for Summary Judgment (Dkt. No. 43) is
GRANTED. Plaintiff's claims are dismissed WITHOUT prejudice. Plaintiff’'s Motion for
Preliminary Injunction (Dkt. No. 64) is DENIED. The Clerk’s Office is diegcto close the
case orthe court’s docket.

It is so ordered.
Dated: June 18, 2019 /sl Katherine A. Robertson

KATHERINE A. ROBERTSON
U.S. MAGISTRATE JUDGE
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	A party seeking summary judgment is responsible for identifying those portions of the record, “which it believes demonstrate the absence of a genuine issue of material fact.”  Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986).  The movant can meet t...

