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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JORDAN ROY, ANGEL SULLIVAN )

BLAKE, and JUSTIN TRUMBULL, )

on behalf of themselves and others )

similarly situated,
Plaintiffs, Civil Action No. 3:17ev-30116KAR

V.

FEDEX GROUND PACKAGE
SYSTEM, INC.
Defendant.

— N e N

MEMORANDUM AND ORDER REGARDING
PLAINTIFFS'MOTION FOR ISSUANCE OF NOTICE TO SIMILARLY SITUATED
INDIVIDUALS PURSUANT TO 29 U.S.C. § 216(b)

(Dkt. No. 6)

ROBERTSON, U.S.M.J.

l. Introduction

In this proposed nationwide collective action, the remaining plaintiffs, Jordan Roy
("Roy") and Justin Trumbull ("Trumbull") (collectively, "Plaintiffs"), daassert a single claim
against the defendant, FedEx Ground Package System, Inc. ("Defendant” or "FedEx)Ground™
for unpaid overtime pursuant to the Fair Labor Standards Act ("FLSA"), 29 U.S.C. § 207(a)(1)
(Dkt. No. 1)! Presently before the court is Plaintiffs' contested motioedaditional class
certification pursuant to 29 U.S.C. § 216(b) (Dkt. No. 6). Specifically, Plaintiffs sawdtify
"all similarly situated FedEx delivery drivers around the courdoyfcening their right to opt

into the suitid.). See29 U.S.C. § 216(b). After consideration of the parties' submissions and

1 On May 22, 2018, this court granted Defendant's motion to dismiss the third named plaintiff,
Angel SullivanBlake, for lack of personal jurisdiction (Dkt. No. 41).
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hearingon October 2, 2018the court grants Plaintiffs' motidor conditional certificationn
part, and denies it in paidr thereasons that follow.

. Background
The background facts are stated in the court's earlier decision:

FedEx Ground, a Delaware corporation with its principal place of business in
Pittsburgh, Pennsylvania, is a business engaged in business and residential ground
package delivery services. FedEx Ground provides ground service to 100% of the
continental United States population. In 2016, FedEx Ground had revenues in excess of
$16 billion.

Plaintiffs Roy and Trumbull are both residents of Massachusett$edEx
Ground employed Plaintiffs as fuilme delivery drivers through intermediary entities
that FedEx Ground calls "independent service providers," or "ISPs." Roydiorke

FedEx Ground from February 2015 to January 2017. Trumbull worked for FedEx
Ground from late 2015 to February 2017.

Plaintiffs were eligible to receivevertime and regularly worked over forty hours
per week delivering packages for FedEx Guhu¥iet, Plaintiffs were not paid timend
a-half their regular rate for those hours.

(Dkt. No. 41) (footnote omitted)Additional details will beprovidedin the analysis of the
issues.

Plaintiffs allege thathey are entitled to conditional certification becaakérivers to
whom they seek to issue notice are similaityated (Dkt. No. 6). FedEx Ground opposes the
motion on two grounds: (1) the court lacks personal jurisdiction oveMassachusetts drivers;
and (2) only Roy, Trumbull, and other drivers employed by the same ISP arelgisiileated.
Each of Defendant's objections will be addressed in turn.

1. Analysis

A. The court lacks personal jurisdiction over non-M assachusetts plaintiffs.

2 The parties have consented to the jurisdiction of a magistrate judge for all pyfpkisé¢o.
9). See28 U.S.C. 8§ 636(c); Fed. R. Civ. P. 73.
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Relying onBristol-Myers Squibb Co. v. Sup. Ct. of Cal., San Francisco C3y.,S. Ct.
1773 (2017) ljereinafteBristol-Myerg, FedEx Groun@rgues that Plaintiffs are barred from
asserting @ims on behalf of putative collective action members wbiked outside
Massachusettisecause those claims do not relate to FedEx Grounds' conihcts
Massachusett®kt. No. 55 at 2-6).Plaintiffs maintain thaBristol-Myers holding does not
apply to optin plaintiffs in FLSA collective actions (Dkt. No. 57 at 2-8The court concludes
thatthe claims ofpotential opt-in out-obtate employeedo not provide the court with a basis to
exercise persohgurisdiction over FedEx Grounas to such claim$

"It is axiomaticthat, '[tjo hear a case, a couartist havepersonajurisdictionover the
parties, "that is, the power to require the parties to obey its decragantion v. Beard524
F.3d 275, 279 (1st Cir. 2008)lteration in original{quotingDaynard v. Ness, Motley, Loadholt,
Richardson, & Poole, P.A290 F.3d 42, 50 (1st Cir. 2002)). Consequently, the question of
personal jurisdiction must be decided before the court "reach[es]dtis of a case . . . ."
United States v. Swiss Am. Bank, L1@] F.3d 30, 46 (1st Cir. 1999) (citiGgeel Cov.
Citizens for a Better Eny523 U.S. 83, 94, 101 (1998)).

"When a court's power to exercise persqudgdictionover a defendant is challenged,
the plaintiff bears the burden of establishing that the exercise ofigistictionis proper:
Gulf Oil Ltd. P'ship v. Petroleum Mktg. Grp., In808 F. Supp. 3d 453, 457 (D. Mass. 2018)

(citing A Corp. v. All Am. Plumbing, Inc812 F.3d 54, 58 (1st Cir. 20}6)'Under the

3 FedEx Ground contends that Plaintiffs have waived the issue of personal jurisdiction due
their allegedailure to raise it in their motion for issuance of notice and their sur-replydiex-e
Ground's earlier motion to dismiss for lack of jurisdiction (Dkt. No. 55 at 3-4 n.2). Sedidey a
the fact that FedEx Ground presented its argument in a footnote, the lack of perssahiation

is an affirmative defenseSee, e.g., Pruco Life Ins. Co. v. Wilmington Tr. 66 F. Supp. 2d
210, 214 (D.R.1. 2009McDermott v. FedEx Ground Sys., 1820 F. Supp. 2d 254, 256 (D.
Mass. 2007).
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commonly used 'prima facie' approach, a court considers ‘whether [pldiasffjroffered
evidence which, if credited, is sufficient to support findings of all facts eakeémfpersonal
jurisdiction™ 1d. (quaing A Corp.,812 F.3d at 58):'A court ‘must accept [plaintiffgproperly
documented evidentiary proffers as true and construe them in the light most fatmfable
jurisdictional claim.™ Id. (second alteration iariginal) (quotingA Corp.,812 F.3d at 58).
"However, the plaintiff is only entitled to credit for assertions that are sigoploy specific
evidence, not for conclusory or unsupported allegations from its pleddinigéciting Platten v.
HG Berm. Exempted Ltc¥#37 F.3d 118, 134 (1st Cir. 2006))Allegatiors in legal memoranda
alone areinsufficient . . . toestablish jurisdictional facts.'ld. (alteration in original{quoting
Barrett v. Lombardi239 F.3d 23, 27 (1st Cir. 2001)).

"Personal jurisdiction ovetefendants in federal question cafggh as this] depends on
meeting the due process requirements of the Fifth Amendment and making sépiiccess
under Federal Rule of Civil Procedure 4(kMcCarthy v. Waxy's Keene, LLCivil No. 16-cv-
122-JD, 2016 WL 4250290, at *2 (D.N.H. Aug. 10, 2016) (cithwgss Am. Bank, Ltd274 F.3d
at 618). See BNSF Ry. Co. v. Tyrrel37 S. Ct. 1549, 1556 (2017) ("[A]bsent consent, a basis
for service of a summons on the defendant is prerequisite to the exercise of personal
jurisdiction.”). "[S]ervice of process must . . . be grounded in a federal statule.br\Wang v.
Schroetey Civil Action No. 11-10009-RWZ, 2011 WL 6148579, at *4 (D. Mass. Dec. 9, 2011)
(citing Swiss Am. Banktd., 274 F.3d at 618)Where, as here, nationwide service of process is
not authorized by thstatute-- the FLSA-- "service is effective only if the defendant is subject
to jurisdiction in the forum state.McCarthy,2016 WL 4250290, at *&iting Fed. R. Civ. P.
4(k)(1)). See Aviles v. Kunkl®78 F.2d 201, 206bth Cir. 1992) (if Congress did not provide for

nationwide service of process, it cannot be inferfeiting Omn Capital Int'l, Ltd. v. Rudolf
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Wolff & Co.,484 U.S. 97, 106 (1987)).T6 make that showing, the plaintiffs must establish that
the defendants meet the requirements of the forum state'sdongtatute."McCarthy,2016
WL 4250290, at *4citing Fed. R. Civ. P. 4(k)(1)(A) Because the Massachusetts lamm
statute'imposes constraints on personal jurisdiction that go beyond those imposed by the
Constitution[,] [the court] must . . . find sufficient contacts between the defenuthtti@forum
state to satisfy both the Meechusetts lorgrm statute and the ConstitutioNowak v. Tak
How Invs, Ltd.94 F.3d 708, 712 (1st Cir. 1996) (quottBgwtelle v. Farrell70 F.3d 1381, 1387
(1st Cir. 1995))see also SCVNGR, Inc. v. Punchh, B&EN.E.3d 50, 56 n.9 (Mass. 2017)
(clarifying that Massachusetts' loagm statute's reach is not coextensive with what due process
allows). This court previoushanalyzed the Massachusetts largn statute and the Due Process
clause andletermined that it had personal jurisdiction over the named plaintiffs Roy and
Trumbull, who lived and worked in Massachusattthe relevant timebut did not have personal
jurisdiction overPlaintiff SullivanBlake, who resided and worked in Texas (Dkt. No. 41).
Because FedEground is a Delaware corporation with its principal place of business in
Pennsylvania, there is no dispute thassachusetts cosrtio not have generalrjsdiction See
Daimler AG v. Baumarb71 U.S. 117, 137 (2014). The couatelysisaddressespecific
jurisdictionover the claims gbotentialnonresident opir plaintiffs. "In order for a. . . court to
exercise specific jurisdiction, ‘tlsiit’ must "aris[e] out of or relat[e] to the defendant's contacts
with theforum™ Bristol-Myers,137 S. Ct. at 1780 (quotirigaimler, 571 U.S. at 127)
(alterations in originalfinternal quotation marks omittedyeeBurger King Corp. v. Rudzewicz,
471 U.S. 462, 472—-73 (1985) (specific jurisdiction may be established over a defendémasvho
‘purposefully directediis activities at residents of the forum and the litigation results from

alleged injuries thaarise out of or relate tthose activities."{citation omitted) (quoting
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Helicopteros Nacionales de Colombia, S.A. v. H&#6 U.S. 408, 414 (1984))Theinquiry
whether a forum State may assert specific jurisdiction over a nonresidemtiale 'focuses on
"the relationship among the defendant, the forum, and the litigatioWattden v. Fiore571
U.S. 277, 283-84 (2014) (quotikgeeton v. Hustler Magazine, Ind65 U.S. 770, 775 (1984)).
"[T]he defendant's conduct and connection with the foBiate [must be] such that he should
reasonably anticipate being hauled into court thevédrld-Wide Volkswagen Corp.
Woodson444 U.S. 286, 297 (1980). "For this reason, 'specific jurisdiction is confined to
adjudication of issues deriving from, or connected with, the very controtrexsgstablishes
jurisdiction.™ Bristol-Myers,137 S. Ct. at 178(0nternal quotation marks omittefjuoting
Goodyear Dunlop Tires Operations, S.A. v. Bro@agd U.S. 915, 919 (2011)).

To establish specific personal jurisdictiover a defendarihat complies with due
processa plaintiffis requiredo show that:

(1) its claim directly arises out of or relates to the defendant's fortimitias; (2) the

defendant's forum contacts represent a purposeful availment of the privilege of

conducting activities in that forum, thus invoking the benefits and protectidhs of

forum's laws and rendering the defendant's involuntary presence in thesfooums

foreseeable; and (3) the exercise of jurisdiction is reasonable.
Plixer Int'l, Inc. v. Scrutinizer GmbH05 F.3d 17 (1st Cir. 2018) (citingA Corp, 812 F.3dat
59). All threeminimum contactrequirements must be met in order for plaintiff to establish
specificjurisdictionover a defendantSee id;Pushor v. Mount Washington Observatory, Inc.
Docket No. 2:17ev-354-NT, 2018 WL 3487579, at *3 (D. Me. May 17, 20X8}onsideration
denied,Docket No. 2:17v-354-NT, 2018 WL 3478892 (D. Me. July 19, 2018f the plaintiff

proceeds under a specific jurisdiction theory, the court must be satisfiet thegeapongs are

met.").
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In Bristol-Myers the Courtaddressed the relatedness requirement in the context of
whether the California state courts had specific jurisdiction thvetort claims ohorresidem
plaintiffs.

[A] group of more than 600 plaintiffs, the majority of whom were not California
residents, brought a products liability action against Brighgers Squibb ("BMS]), a

large pharmaceutical company incorporated in Delaware and headquartered in New
York, in California state court. The plaintiffs sought to recover under Califtawidor
personal injuries allegedly resulting from the plaintiffs' use of Plavix, @ dru
manufactured by BMS. Reversing the California Supreme Court, the Court held that
California couts did not have specific jurisdiction to entertain the nonresidents' claims
against BMS. The Court noted that, under "settled principles" of specific jaosdic

"for a court to exercise specific jurisdiction over a claim, there must ladfdiation
between the forum and the underlying controversy, principally, [an] activity or
occurrence that takes place in the forum Jeatd is therefore subject to the State's
regulation].™ PBristol-Myers] 137 S. Ctat 1781 [first alteration in origina(fjuoting
Goodyear 564 U.S. at 919). The Court found that connection to be lacking with respect
to the nonresidents’ claims where the nonresidents were not prescribedrPlavix
California, did not purchase Plavix in California, did not ingest Plavix in Califoamd
were not injured by Plavix in Californidd. "The mere fact thatther plaintiffs were
prescribed, obtained, and ingested Plavix in California — and allegedly sustained the
same injuries as did th@nresidents —does not allow the State to assert specific
jurisdiction over the nonresidents' claimsd. What was needed- and what was
missing— was a "connection between the forum and the specific claims at iddue.”

(Dkt. No. 41).

FedExGround contends th&ristol-Myersprecludeghe court from exercisingpecific
jurisdiction over the FLSA claims einnamedlaintiffs employed outside Massachusetts
because "opins in an FLSA case are individually joined party plaintiffs, consistert g
nature of [FLSA] actions g&rocedurally more akin to mass actions than class act{bhs.' No.
55 at 2, 4). Plaintiffs, on the other hand, ask the court to adopt the reasoning of the "majority of
its sister courts around the country” that hesjected the application &ristol-Myersto class or
collective actions (Dkt. No. 57 at 3). Plaintiffsgament is twepronged. Firstthey relyon the
language irthe Court'smajority opinionstatingthat itleft "open the question whether the Fifth

Amendment imposes the same restrictions on the exercise of pgusimaiattion by a federal

7
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court"as apply to a state coutBristol-Myers 137 S. Ct. at 1784. In addition, Plaintiffs
distinguishBristol-Myerson procedural grounds: it was a mass tort suit brought in state court
asserting state law claimas opposed to a federal action filedederal courtasserting federal
claims(Dkt. No. 57 at ). Notwithstanding these distinctions, the court concliklas
"Bristol-Myersapplies to FLSA claims, in that it divests courts of specific jurisdiction over the
FLSA claims of norfMassachusettemployed plaintiffs against [FedEx Ground].Maclin v.
Reliable Reports of Tex., In@14 F. Supp. 3d 845, 850 (N.D. Ohio 2018).
AlthoughBristol-Myersaddressed constraints on personal jurisdiction imposed by the
Due Process Clause of the Fourteenth AmendreseeBristol-Myers 137 S. Ct. at 1779,
Plaintiffs'reliance orifth Amendment Due Process is unavailiijjaintiffs correctly point out
thatpersonal jurisdiction ifederalquestioncases igjoverned by the FiftAmendment's Due
Process Clause, whi¢hequires only that defendants have minimum contacts with the United
States as a whole rather than with a particulde $t&Vang v. SchroeteCivil Action No. 11-
10009-RWZ, 2011 WL 6148579, at *4 (D. Mass. Dec. 9, 2011) (c8ings Am. Bank, Ltd2,74
F.3d at 618 However, because the FLSA does not authorize natiorseickéce of processgee
id. at *4 n.12 "this [c]ourt looks to [Massachusetts] law and the Due Process Clause of the
Fourteenth Amendment for the applicable limits on its exercise of persosdigtion.” Mussat
v. IQVIA,Inc.,Case No. 17 C 8841, 2018 WL 5311903, at *4 (N.D. Ill. Oct. 26, 2018) (citing
Walden 571 U.S. at 283)See Crowe v. Harvey Klinger, In€77 F. Supp. 3d 182, 189 (D.
Mass. 2017) (citingawtelle,70 F.3d at 1387). Consequently, the Fifth Amendment does not
dictate the parameters of due procegsiscase See Maclin314 F. Supp. 3d at 850-51 ("[T]he
court cannot envisage that the Fifth Amendment Due Process Clause would have amy more

less effect on the outcome respecting FLSA claims than the Fourteenth Amebdredocess
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Clause, and this district court will not limit the holdingBristol-Myersto masgort claims or
state courts.").

Although at least one other court has accepted the argument, this court ultaoately
not find persuasivllaintiffs’ attempt to distinguish this caem Bristol-Myersonthe basis
that it is a FLSA collective actionn federal court See, e.g., Swamy v. Title Source, INo.,C
17-01175 WHA, 2017 5196780, at *2 (N.D. Cal. Nov. 10, 2017) (distinguigriistpl-Myers
as "a mass tort action against théedeant pharmaceutical company in Californidestaurt,
alleging state clainisand declining to apply it to dfLSA collective action).As another court
confronting the application dristol-Myersto a class action observed: H¢ constitutional
requirements of due process do[] not wax and wane when the complaint is individual or on
behalf of a class. Personal jurisdiction in class actions must comport withodesgjust the
same as any othease."In re Dental Supplies Antitrust Litigls Civ. 696 (BMC)(GRB), 2017
WL 4217115, at *9 (E.D.N.Y. Sept. 20, 2017). "Nothindstol-Myerssuggests that its basic
holding is inapplicable to class actions; 'rather, the Court announced a generplgs- that
due process requires'‘@onnection between the forum atine specific claims at issu&. Chavez
v. Church & Dwight Co.No. 17 C 1948, 2018 WL 2238191, at *10 (N.D. Ill. May 16, 2018)
(quotingGreenev. Mizuho Bank, Ltd289 F. Supp. 3d 870, 874 (N.D. Ill. 2017)). "That
principle applies with equal force whether or not the plaintiff is a putative idpsssentative.”
Greene289 F. Supp. 3d at 874. Rather, in this court's view, "the Court's concerns about
federalism suggest that it seeks to bar nationwide class actions in foremestivn defendant is
not subject to general jurisdictionChavez 2018 WL 2238191, at *10 (citingeBernardis v.

NBTY, Inc.Case No. 17 C 6125, 2018 WL 461228, at *2 (N.D. Ill. Jan. 18, 2058pPractice
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Mgmt. Support Servs., Inc. v. Cirque du Soleil,,I1801 F. Supp. 3d 840, 861 (N.D. Ill. 2018) (a
defendant's due process inteisshe same in a mass tort action as in a class action).

District courtsgenerally have extendelle specific jurisdiction principgaarticulated in
Bristol-Myersto the analysis of personal jurisdiction over named plaintiffedieral class
actions. "It appears that those courts agree Bratol-Myersgenerally applies to bar nationwide
class actions in federal court where the defendant allegedly injuredniedplaintiff outside
the forum." Mussat,2018 WL 5311903, at *4 (emphasis addeSge, e.gl.ee v. Branch
Banking & Tr. Co.Civil Action No. 18-21876Ziv-Scola, 2018 WL 5633995, at *4 & n.1 (S.D.
Fla. Oct. 31, 2018) (Florida's loragm statute anBristol-Myerswere fatal to the claims of the
nonresident named plaintiffs in a class agti@hernus v. Logitech, IncGivil Action No.: 17-
673(FLW), 2018 WL 1981481, at {®.N.J.Apr. 27, 2018) (the court did not havergonal
jurisdiction over a nonresident named plaintiff in a putative nationwide class actioatine
named plaintiff's injuryacked aconnection to the forurstatg; Greeng 289 F. Supp. 3d at 874
(citing Bristol-Myers the court dismisseithe claims ofa named plaintiff in a putative class
action who was aanresident of the forum state, was not injured theme whose claims were
unrelated tahe defendarg contacts with the forum statetwithstanding the similarity between
the nonresidentamedplaintiff's claims and those of the resideatmedplaintiff); Spratley v.

FCA US LLG 3:17CV-0062, 2017 WL 4023348, at *7 (N.D.N.Y. Sept. 12, 2017) (applying
Bristol-Myersand finding that the court lacked specific jurisdiction over the claims of eut-of

state named plaintiffs who showed "no connection between their claims ande€ig@htacts

4 One district courhas certifiedhe questiomf Bristol-Myers'application to the unnamed,
nonresident putative class members in a nationwide class aSgenMolock v. Whole Foods
Mkt., Inc.,297 F. Supp. 3d 114 (D.D.Crpotion to certify appeal granted BjL7 F. Supp. 3d 1
(D.D.C. 2018, appeal docketedNo. 18-7162 (D.C. Cir. Oct. 31, 2018).

10
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with [the forum state]").Similarly, in the instant case, the court determined that it did not have
specific jurisdiction over FedEx Ground as to the claims of the nonresident nanmédf plai
SullivanBlake (Dkt. No. 41).

In support of their position th&ristol-Myersdoes not bar personal jurisdiction over
FedExGroundas to the absent collective action members, Plaintiffs rely on the dissent's
observation that "[tjhe Court [did] not confront the question whether its opinion here wawld als
apply to a class action in which a plaintiff injured in the forum staksst® represent a
nationwide class of plaintiffs, not all of whom were injured theixistol-Myers,137 S. Ct. at
1789 n.4 (Sotomayor, J., dissentin@jinceBristol-Myers thedistrict courts thahave addressed
the question posed by Justice Sotomayor disagree on wBeitel-Myersextends to
nonresident unnameafassor collective actioomembers in cases where the defendant injured the
named plaintiff in the forum stat&SeeChavez2018 WL 2238191, at *10'{VhetherBristol-
Myersextends to class [and collective] actions is a question that has divided [distuicty

across the country).® "No Court of Appeals has engaged the question of wheBhnistdl-

® One court has concluded that the principles set for#rigtol-Myerspreclude personal
jurisdiction over out-of-state unnamed plaintiffsaim FLSA collective actionSee Maclin314

F. Supp. 3d at 850-51. Several other courts have held otheiSeseGarcia v. PeterspB819 F.
Supp. 3d 863, 880 (S.D. Tex. 2018)yamy 2017 WL 5196780at *2; Thomas v. Kellogg Co.,
CASE NO. C135136RBL, 2017 WL 5256634, at *1 (W.D. Wash. Oct. 17, 204&¢; és0
Hickman v. TL TranspLLC, 317 F. Supp. 3d 890, 899 n.2 (E.D. Pa. 2018) (in dicta, the court
said, "[t]here are also compelling reasons to doubt that the reasomrigtot-Myersapplies to
the claims of putative class membe#tso worked for TLT in MarylandUnlike the mass tort
action arising under state lawHmistol-Myers this is an optn class agon arising under a
federal statute that applies to all fifty statesThere is a similar divergence ofions

regarding the implicationsf Bristol-Myersin the class action contexee Knotts v. Nissan N.
Am., Inc.,File No. 17-cv05049 (SRN/SER), 2018 WL 4922360, at *14 & nn. 7-14 (D. Minn.
Oct. 10, 2018) ("Outside of lllinois, district courts have largely declined emdxBristol-

Myerq to the class action context. . . . District courts in California, Louisianadgldéeorgia,
Virginia, Texas, the District of Columbia, and even lllinois have concluded that there are valid
reasons for limitingBristol-Myerq to named parties particularly due to the material

11
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Myerq requires a finding of specific personal jurisdiction with respect to unnamedbens of a
putative class [or collective] action suitKnotts,2018 WL 4922360at *13. In the court's view,
an analysis of the similarities betwette nomesidentpartyplaintiffs in Bristol-Myers the out-
of-forum named plaintiffén Rule 23 class actionandthe nonresident opi plaintiffs in FLSA
suits supports FedEx Ground's position that, evéreiprinciples stated iBristol-Myersdo not
extendto class members in clagstions, they precludhis court from asserting personal
jurisdiction overthe claims ofotential optn plaintiffs whodo not work for FedEx Ground in
MassachusettsFedEx Ground drivers woufsbtentiallybe able to bring a nationwidellective
action in Delaware and Pennsylvania, "the States that have general junmsdoter FedEx
Ground. Bristol-Myers 137 S. Ct. at 1783. "Alternatively, the [potential opt-in] plaintiffs who
are residents of a pamtilar state . . . could probably sue together in their home StatesOne
commentator has viewed the Court's comneenterning a safe forum for nationwide class
actionsas signaling that its recent jurisdictional decisions, incluBinstol-Myers effectively
point towards an intent famit nationwide class actions to forums with general jurisdiction over
defendants.See2 WILLIAM B. RUBENSTEIN, NEWBERG ONCLASS ACTIONS § 6.26 (5th ed.
2011-2018).

To the extent Plaintiffs rely on cases indicating Brstol-Myersdoes not apply to
nationwide class actions brought pursuant to Fed. R. Civ. P. 23 because personal jurisdiction
over a defendant is gauged by personal jurisdiction over named plaintiffs (Dkt. No. BY, at 2-

see, e.g., Morgan v. U.S. Xpress, I@ase No. 3:1¢tv-00085, 2018 WL 3580775, at *5-6

distinctions between mass tort actions and class actions .AlL. H3j v. Pfizer, Inc..17 C 6730,
2018 WL 3707561, at *1 (N.D. lll. Aug. 3, 2018) (collecting cases).

12
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(W.D. Va. July 25, 2018)n re: ChireseManufactured Drywall Prods. Liab. LitigGIVIL
ACTION MDL NO. 092047, 2017 WL 5971622, at *12 (E.D. La. Nov. 30, 2017), there are
meaningful distinctions between Rule 23 class actions and FLSA collective a@em$rescott
v. Prudential Ins. Co.729 F. Supp. 2d 357, 359 (D. Me. 2010). "Rule 23 provides for 'opt out'
class actions. FLSA [§ 216(b)] allows as classniners only those who 'opt inThese two
types of class actions are mutually exclusive and irreconcilablEChapelle v. OwenBhnois,
Inc., 513 F.2d 286, 289 (5th Cir. 19753eeGenesis Healthcare Corp. v. Sym¢A®&0 U.S. 66,
73 (2013) (Rule 23 actions are fundamentally different frorfiesttive actions under the FLSA .
).
The consequences of certification highlight the distinctions between thectass
under Rule 23 and collective actions under 29 U.S.C. § 216(b). In a Rule 23 proceeding in
which the class has ée certified under Fed. R. Civ. P. 23(c)(1), the class is described and has
independent legal statuSeelaChapelle,513 F.2d at 288ucceri v.Cumberland Farms, Inc.
Civil Action No. 15¢€v-13955-IT, 2017 WL 3495693, at *2 (D. Mass. Aug. 14, 2017); Fed. R.
Civ. P. 23(c)(2)(B). "[1]f the action is maintainable as a class action, easbnpeithin the
description is considered to be a class member and, as such, is bound by judgment, whether
favorable or unfavorable, unless he has 'opted out' of thé diaChapedie, 513 F.2d at 288.
By contrast, under the FLSA:
[a]n acton to recover the liability . .may be maintained against aemployer . . in any
Federal or State court of competent jurisdiction by any one or more empfoyeesl in

behalf of himself or themselves and ateeployees similarly situatedNo employee
shall be a party plaintiff to any such action unless he gives his consent ngwaiti

® To be more precisender Fed. R. Civ. P. 23(b)(1) and (b)(2), membership in the class is
"mandatory” and "[t]he Rule provides no opportunity for (b)(1) or (b)(2) members to opt out
" WakMart Stores, Inc. v. Duke564 U.S. 338, 362 (2011). In a Rule 23(b)(3) action, class
members are required to take affirmative action if they want to withdraw frontetige Seed.
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become such a party and such consent is filed in the court in which such action is
brought.

29 U.S.C. § 216(b):'The sole consequence of conditional certificafiomder § 216(b)is the
sending of court-approved written notice to employees who irbecomepartiesto a collective
action only by filing written consent with the court, 8 216(I8ucceri,2017 WL 3495693, at
*2 (emphasis addedgitation omitted)citing Geresis Healthcare Corp569 U.S. at 75). Put
another way, only the employees wditirmatively optinto the suity filing their written
consentreparties who are "bound or may benefit from judgmebaChapelle 513 F.2d at
288. ™A collective action is thus "a fundamentally different creature thanulee?R class
action" because "the existence of a collective action under 8§ 216(b) [depenisjaatite
participation of other plaintiffs.""Lichy v. Centerline Commc'ns LI Civil Action No. 15€v-
13339-ADB, 2018 WL 1524534, at *2 (D. Mass. Mar. 28, 2018) (qudtiregcott 729 F. Supp.
2d at 362. SeeHalle v. W. Penn Allegheny Health Sys. 842 F.3d 215, 224 (3d Cir. 2016)
("When a named plaintiff files a complaint containing FLSA collective action aitewa the
mere presence of the allegations does not automatically give rise to the &ggredate
litigation provided for in Rule 23Rather, the existence of a collective action depends upon the
affirmative participation of opin plaintiffs.”) (citing Smith v. T-Mobile USA, In&670 F.3d
1119, 1121 (9th Cir. 2009Morgan v. Family Dollar Stores, Inc551 F.3d 1233, 1259 (11th

Cir. 2008));Cunha v. Avis Budget Car Rental, LLZ21 F. Supp. 3d 178, 181 (D. Mass. 2016)

’ In attempting to distinguisBristol-Myersfrom class actions, some courts have relied on

Devlin v. Scardeletti536 U.S. 1, 9-10 (2002), which states that "[nJonnamed . . . class members
may be parties for some purposes and not for othé&tsat 910. See, e.gAl Haj, 2018 WL
3707561, at *2-3Fitzhenry-Russell v. Dr. Pepper Snapple Grp., I@ase No. 1%v-00564

NC, 2017 WL 4224723, at *5 (N.D. Cal. Sept. 22, 2017). However, the court has not found
authority that equates the status of aniogkaintiff in an FLSA collective action with that of a
class member in a Rule 23 case.
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("Unlike [Rule] 23 class actions, FLSA collective actions require simikitlyated employees to
affirmatively opt in and be bound by any judgment.™) (citation omitted). "In otheisy@e
U.S.C. 8§ 216(b) does ntiuly authorize a class actioiit is properly viewed as a rule of joinder
under which only the individual ot plaintiffs have legal status, not the aggregéiescof
aggrieved employees Anjum v. J.C. Penney CdNo. 13 CV 046(RJD)(RER), 2014 WL
5090018, at *8 (E.D.N.Y. Oct. 9, 2014y hereforethe optin plaintiffs in an FLSAcollective
actionaremoreanalogous to the individuplaintiffs who were joind as partiesn Bristol-Myers
and thenamedplaintiffs in putative class actiathan to members of a Rule @&tified class.
SeeBristol-Myers 137 S. Ct. at 1778, 178Chernus2018 WL 1981481, at *@viaclin, 314 F.
Supp. 3d at 850-5Lreeneg 289 F. Supp. 3d at 878pratley 2017 WL 4023348t *7. By
extensionBristol-Myersrequireshatthe defendant be subject to specific jurisdictsio the
claims of FLSA optin plaintiffs in putative collective actionsSimilarity of claims, alone, is not
sufficient to extend personal jurisdiction to outstéte optin plaintiffs. See BristoMyers 137
S. Ct. at 1781Greene 289 F. Supp. 3d at 875.

In addition, some courts have declined to exteristol-Myersto nationwide class
actions on the ground that "a class action suit must satisfy due process proceeiguardafthat
do not exist in mass tort actionsSeeKnotts,2018 WL 4922360, at *15. Here, too, the are
relevant distinctions between Rule 23 classoastiand FLSA collective action&pecifically,
"for a case to qualiffor class action treatment, it needs to meet the additional due process

standards for class certification under Rule 23 — numerosity, commonalityglitypiadequacy

8 Plaintiffs citeGarcia, 319 F. Supp. 3d at 863, an FLSA case, in support of their position that
the procedural protections inherent in Rule 23 class actions and FLSA suits dsktitgun

from Bristol-Myers However, relying on cases discussing the "additional due process
safegiards™ under Rule 2&arciasummarily declinedo extendBristol-Myers'holding to the
FLSA collective actiorcontext. Id. at 880.
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of representation, predominance and superiorilly.fe: Chinese-Manufactured Drywall Prod.
Liab. Litig., 2017 WL 5971622, at *14 (citing Fed. R. Civ. P. 23(a) & (I9%e Torrezani v. VIP
Auto Detailing, Inc.318 F.R.D. 548, 553 (D. Mass. 2013jating the four requirements of a
proposed class undeed.R. Civ. P. 23(a): numerosity, commonality, typicality, and adequacy
Courts have found that Rule 23's "stringent"” class action standard provides adeguatocess
protection to defendangnd that the sanf@lue process safeguatdse not present in theass
tort action contextMolock,297 F. Supp. 3d at 12@y contrasto Rule 23, most courts do not
require a party seekingpnditional certificatiorof a collective actiomnder § 216(b) to
demonstrate the Rule 23 requiremergeePuglisi v. TD Bank, N.A998 F. Supp. 2d 95, 99
(E.D.N.Y. 2014) Prescott,729 F. Supp. 2d at 365 (& few trial courts have employdgule
23's criteria and procedures in determining whether to certiBL&A collective action, but the
vast majority of courts have concluded that Congress did not intefd. 8#to incorporate all
the requirementsf Rule 23 . . . J'(citation omitted) (collecting caseshnstead, the
representative plaintiff must show onhatother employees are "similarly situated.” 29 U.S.C.
§ 216(b). At least one court in this district has indicated that thig ig&ser showing than that
required by Rule 23.'Prescott 729 F. Supp. 2d at 35%eeYayo v. Museum of Fine ArSivil
Action No. 13-11318-RGS, 2014 WL 2895447, at *3 (D. Mass. June 26, ZHmMg fjuoting
Prescot]. Because the FLSA standdut certification of a collective actionas been held to be
less stringent than that of Rule 23, the due process protections for defendantsralardiSze
Molock 297 F. Supp. 3d at 128 re: Chinese-Manufactured Drywall Prods. Liab. LitigQ17
WL 5971622, at *14-16Prescott 729 F. Supp. 2d at 35T hereforethe cases that have
declinedto extendBristol-Myersto class actionen the basis of the due process safeguards

inherent in Rule 23'sequirementsare distinguishable.
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Here, under the "settled principles regarding specific jurisdiction” articulat&tigtol-
Myers Plaintiffs are requiredo demonstrate that FedEx Ground has sufficient minimum
contacts with Massachusetts to satisfy the constituturaiantee of due process regardhng
claims of non-Massachusetts optplaintiffs. Bristol-Myers 137 S. Ct. at 1781SeePlixer
Int'l, Inc., 905 F.3d at {citing A Corp, 812 F.3d at 59 As noted earlier, personal jurisdiction
is wanting if one of the tiee minimum contact criteria it satisfied.Seeid. (citing A Corp.,

812 F.3d at 5P Because Plaintiffsannotsatisfy the relatedness requirement for the claims of
the FedEx Ground drivers who did not work in Massachusetts, due process does not permit the
court toexercise specific jurisdiction ov@efendant regarding theclaims?

"The first prong of thédue processiest, re@rding ‘relatedness,’ 'serves timportant
function of focusing the court's attention on the nexus between a plaintiff'sasidithe
defendant's contacts with the forumCossart v. United Excel Cor@B04 F.3d 13, 20 (1st Cir.
2015) (quotingsawtelle,70 F.3d at 1389). "The relatedness inquiry 'is to be resolved under "a
flexible, relaxed standard."Crowe 277 F. Supp. 3d at 190 (quotiBgskir-Robbins
Franchising LLC v. Alpenrose Dairy, In@25 F.3d 28, 35 (1st Cir. 2016))In‘evaluating
relatedess, the court is mindful thégjJuestions of specific jurisdiction are always tiedHe
particular claims asserted.Itd. (quotingPhillips Exeter Acadv. Howard Phillips Fund, In¢.

196 F.3d 284, 289 (1st Cir. 1999))[T]he defendant's kstate conduct must form an important,
or [at least material, element gfroof in the plaintiff's casé.'Phillips v. Prairie Eye Ct;.530
F.3d 22, 27 (1st Cir. 20083econd alteratiom original) (quotingHarlow v. Children's Hosp.

432 F.3d 50, 61 (st Cir. 2005)).

° Plaintiffs do not make a relatedness argument regarding cétefemployees. Instead, their
specific jurisdiction argument relies on their contention Bragtol-Myersdoes not apply to the
claims of absent class and collective action members.
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In the instant case, Plaintiffs have asserted a single claifrettiEx Ground'slleged
violation of the FLSA by itfailure to pay overtime to drivers of vehicles with gross weights of
less than 10,001 pounddowere hired ad paid by ISPs andiorked in excess of forty hours
per week(Dkt. No. 1). Under FedEx Ground's operational strectinvers repoedto one
local terminalto pick-up the packages that they were responsible for delivering that day (Dkt.
No. 6-5). For example, Plaintiffs Roy and Trumbull picked up packages at FedEx Ground's
Springfield Terminal in Chicopee, Massachusetts (Dkt. No. 6-8 | 4; Dkt. No. 6-10 { 4; Dkt. No.
555 1 9. Angel SullivanBlake retrieved packages from three FedEx terminals in Texas during
the periods of her employment as a FedEx Ground driver: Webster (November 2015 to June
2016); Sugar Land (November 2016 to February 2017); and North Houston (beginning in July
2017) (Dkt. No. 89 1 35). Similarly, Horace Claiborne's deliveries were limited to the areas
surrounding the terminals in Virginia and North Carolina to which he reported (Dkt. NoY[%7-
2, 4, 12, 13).Because Plaintiffsannot demonstrate a nexus between FedEx Gloantivities
in Massachusettndthe payment of drivers who picked up packages from terminals outside
Massachusett®laintiffs cannotsatisfy the relatednessquirement necessary to establish
personal jurisdiction.SeeBristol-Myers,137 S. Ct. at 1780-8United Elec, Radio & Mach.
Workersof Am.v. 163 Pleasant St. Corf@60 F.2d 1080, 1089 (1st Cir. 19923) fatisfy the
relatednessequirement, the claim underlying the litigation must directly arise out of, or relate
to, the defendars forumstate activities.").Thus,permitting Plaintiffs to bring a nationwide

action in Massachusetts would violate Defendant's due progbss!® See Mussa018 WL

10 pjaintiffs suggest that the court should defer determination of personal jucisdiatil after
nationwide notice is issued and potential opt-in plaintiffs have joined the case (Dkt. &@®8 57
n.1). Leaving aside the practical problems raised by this approastpgning determination of
specific jurisdictionrdoes not comport with the court's viewRristol-Myers For the reasons
previously discussed, if the court lacks personal jurisdiction as to out-of-statepdgintiffs,
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5311903, at *5 (where nogsident class members' claidid not relate to the defendant's
contacts with the forum state, "exercising specific jurisdiotieer [the defendant] with respect
to the nonresidents’ claims would violate [the defendant's] due process)rigfaisiin, 314 F.
Supp. 3d at 850 (finding th8ristol-Myersdivested the court of specific judistion over the
FLSA claims ofnonresident plaintiffs due to their lack of a connection to the forum state).

The falure tomeet the relatednessquirementiooms Plaintiffs’ request to issue notice
of an FLSA collective action to FedEx Ground drivers who did not work in Massachusetts.
Accordingly, to the extent Plaintiffs seek to issue naticthe collective actiomo FedEx Ground
drivers who worked outside Massachusetts, the motion is denied.

B. The Massachusetts FedEx Ground driversare similarly situated.

In view of the determination that the court's personal jurisdiction over Feditm@s
limited to the claims of potential plaintiffs who were employed as drivers in Massetth the
remainingquestion posed by Plaintiffs’ moti@swhether notice of the FLSA collective action
should be issued to all similarly situated FedEx delivery drivers in Mass#shudader the
lenient standard applied tangotion for conditional certification, Plaiffiis have made the
required showing that they are similarly situated tontieenbers of the putative class of delivery
drivers hired and paid by ISBsMassachusettsThe evidence before the court is sufficient at
this stage of the litigation to demonsé&#te possibilitythatdelivery drivers wersubjected to

FedExGround's policy of contracting with ISPs to provitkdiveryservices while maintaining

the court does not have the authority to issue notice of a suit against Defendant to putative
collective action members who do not wankMassachusettsSee FosteMiller, Inc. v.

Babcock & Wilcox Canadal6 F.3d 138, 143 (1st Cir. 1995) ("Personal jurisdiction implicates
the power of a court over a defendant.”).
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control of the drivers' work schedules and employment condigindfailing to pay overtime
compensation to drivers who worked in excess of forty hours per week.
1. FedEx Ground's Operations and Business Model

Descriptions of FedEx Ground's two prior business models and its current ISP reodel ar
useful in analyzing the question of whether notice should be issued to putative cotletitve
members who are employed in Massachusetts. By way of background, one courtdobserve
"FedEx has changed its business modebhviss . . . delivery drivers several times over plaet
decade in response to numerous lawsuits alleging that FedEx committe@nsotdtiederal and
state wage and hour laws by misclassifying the drivers as independenttoosittadodzic v.

Fedex Package Sys., In€ivil Action No. 15-956, 2016 WL 6248078, at *1 (W.D. Pa. Oct. 26,
2016).

FedEx Ground's "independent contractor" model is describ®dawil v. FedEx Ground
Package Sys., Ind811 F. Supp. 2d 516 (D. Me. 2011). According to the affidavits of six drivers
who delivered FedEx Ground's packages in Maine using trucks weighing less than 10,001
pounds, the drivers were "required to own a vehicle that prominently display[ed] thelbgdE
to wear FedEx uniforms, and to report to a FedEx terminal each morning to pick up their
packages."ld. at 519. "Each driver was required to comply with numerous rules and
specifications governing the truck, the signage on the truck, uniform standards, grooming
standards, and other such matteig."at n.7. The drivers reported to FedEx Groutetisinal
managersld. at 520. At the terminal FedExGround's employees or drivers loaded the trucks of
the alleged independent contractor-delivery drivédsat 519. "After the drivers' trucks were
loaded with packages for the day, the drivers would scan each package into a Fdalix trac

system, and FedEx would also utilize a scanner to keep track of each package and the
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whereabouts of each driver. . The deliveries had to be made according to FedEx specifications
...."ld. at 520 n.8. "Each driver was required to deliver all the packages FedEx put on the
truck on a given day . . . with no discretion by the driver over whether or not to delivédag@ac
on a particular day.'ld. atn. 9. According to the Operator Agreemethist covered all delivery
drivers, they were paid "per package delivered” and had "no ability to negbé&giackage
delivery rates with the customers to whom the packages were being delivehedinalitiduals
who were sending the package#d: at 520 & n.9. Finding that the plaintitfrivers "were
subject to a common FedEXx policy, namely alleged misclassification of emplogtatus,” the
court granted the drivers' motion for conditional certification of the FLSAaoteaction. Id.
at 520.

According to theHodziccase, in May 2010, FedEx Groubeégan replacings
independent contractor business model with an "all-incorporated” model, which veabjiaet
of the court's decision iHodzic. Under this model, FedEx enterietb detailedStandard
Operating Agreements with "authorized representatives of incorporateddsgsinee.
‘contracted service providers,' to provide delivery driver services for its Grodridane
Delivery division." Hodzic,2016 WL 6248078, at *1-2. The contracted service providers were
"effectively owner/operators with a single womea or delivery route serviced by a single
employeedriver.” Id. at *1. Some contractors were not delivery driveds. Instead, they
managed the businesses and hired others to ddve-edEx considered all delivery drivers to
be employees of theontracted service providers, nts employeesld. at *1, *3. According to
the Standard Operating Agreements, which were the same nationwide,ttiaetedrservice
providers were responsible for paying overticoenpensatiomo their employeesld. at *1-2,

*3.
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The plaintiffs inHodzicsigned Standard Operating Agreements on behalf of their
respective companigwere assigned service areas that were served by the Fedihaterm
Sewickley, Pennsylvania, and provided Fegiackage delivery service§Seed. at *2-3. In
compliance with the Standard Operating Agreements,

[plaintiffs] purchased trucks with gross vehicle weights below 10,001 pounds; affixed the

required FedEx logos on same; wore FedEx uniforms that they were required t@@urcha

while making deliveries; carried FedEx scanners to track packages; picked up an
delivered packages in accordance with their respective agreements denealgvant
time-frame; and uploaded scanner data to FedEXx's system as required

Id. at *3.

The plaintiffs alleged that FedEx terminal employees controlled theitoddgy
operations, including their work hourSee id. The drivers worked five or six days a week and
had to arrive athe terminal at around 6:00 A.M. or 7:00 A.N8ee id.FedEx employees
"squeeze[d] numerous packages" onto one plaintiff's fully loaded truck and requirexivisit
for late packages baf permitting him to leave the termindt. Plaintiffs "were not able to
decline to deliver packages or to negotiate the delivery fee for such patdelg\tcording to
plaintiffs, they worked fifty hours per week, were paid on a per delivery basis,eardat paid
overtime for hours worked in excess of foryee id.Finding that plaintiffs demonstrated that
drivers at the Sewickley terminal were subjieca FedEx policy requiring them to work in
excess of forty hars per week without being compensated for overtime, the court approved the
issuance of notice to drivers who delivered packages frontettminal. See idat *7, *9.

More recently,he ISPmodel has apparenttgplaced the alincorporated modelSee id.
at *2. In its Securities and Exchange Commisgit8EC")filing for the fiscal year endinlylay

31, 2016submitted by Plaintiffs in support of their conditional certification motiGedEx

Ground announced plans to implement the . . . ISP agreement throughout the entire U.S. pickup
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and delivery network" (Dkt. No. 6-6 at 19). The transition to the ISP model hasplakeron a
stateby-state basisSee Hodzic2016 WL 6248078, at *2As of May 3L, 2016, service
providers in twentyfour states were operating under, or transitioning to, the ISP agreement (Dkt.
No. 6-6 at 19).Under the ISP model, "FedEx contracts with ISPs who act as corpoiitissent
and employers (i.e. 'John Smith¢l’). The contractors hire and supervise employees to meet the
service objectives. FedEx also offers an 'optional brand promotion program' thrieicgHSPs
can get FedEx logos on their trucks and uniforn@ehnell v. FedEx Ground Package Sys.,
Inc., No. 05€v-145-PB, 2013 WL 4854362, at *7 n.5 (D.N.H. Sept. 10, 2013).
Defendanincluded in the court's recotde agreement between FedEx and the ISP that
hired and paid Roy and Trumbull (Dkt. No. 55-7). According to this contreectSP's
personnel were not "treated as or considered to be [FedEx Ground's] employethg, dire
indirectly, or jointly for any purpose . . ." (Dkt. No. 55-7 at 6). Thea§Feed to
assumesole responsibility for payroll deductions and maintenance of payroll and
employment records, and for compliance with Applicable Law, including, without
limitation, wage payment, final payment of wages, required withholdings frayasya
deductions, overtime, and rest and meal periods, and, at the request of [FedEx Ground],
provide evidence of such compliance.
(Dkt. No. 55-7 at 6).
2. Affidavits of Massachusetts Delivery Drivers
Plaintiffs support their motion for conditional certification witle @hffidavits ofnamed
Plaintiffs Roy (Dkt. No. 6-8) and Trumbull (Dkt. No. 6-10), who were ftifixe delivery drivers
assignedd the Springfield Terminal (Dkt. No. 6-8 1 2, 4; Dkt. No. 6-10 11 2, 4; Dkt. N6.55-
2). Theaffiants indicated that theyad to be hired by an ISP" in order to deliver FedEx

packages (Dkt. No. 6-8 T 2; Dkt. No. 6-10) According to the affidavit of Thomas Pierce, a

FedEx Ground Senior Manager in Contractor Relations, eighty ISPs contractauen FeksdiEx
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Ground's packages in Massachusetts and eight ISPs contracted with FedBa @Bmprovide
package delivery service tine Springfield Terminal (Dkt. No. 55-1 at § 21).

In their affidavits, Roy and Trumbull averred that all delivery drivers who thegrobd
at the Springfield Terminal were paid by various ISPsabwhared similaworking conditions
andresponsibilities irrespective of which ISP paid them (Dkt. 6-8 {1 7, 8; Dkt. No. 6-10 11 6, 7,
8).1' Roy and Trumbull stated that they and naikerdrivers drove vehicles with gross
weights of less than 10,001 pounds that bore the FedEx Ground color scheme and logo (Dkt. No.
6-8 11 3, 8; Dkt. No. 6-10 1 3. The affiantswere required to wear FedEx Ground uniforms
and all other drivers wore them (Dkt. No8@&H 3, 8; Dkt. No. 6-10 11 3, 6, 7). FedEx Ground's
terminal manager ensured that all drivers met Fed©xi@l's uniform and appearance standards
(Dkt. No. 6-10 1 19-21

Roy and Trumbull reported to the Springfield Terminal between 6:00 A.M. and 7:00
A.M. (Dkt. No. 6-8 1 4; Dkt. No. 6-10 1 4). FedEx Ground package handlers set out the
packages each driver was responsibledeliveiing each day (Dkt. No. 6-8 1 9; Dkt. No. 6-10 |
9). Attimes, Roy, Trumbull, and the other drivers they obsdmaedo wait up to two hours for
the FedEx package handlers to finish unloading tractor-trailers, sorting packabassigning
themto delivery drivers (Dkt. No. 6-8 1 10; Dkt. No. 6-10 § 10). FedEx Ground managers

oversaw the drivers' loading of their vehicleki{INo. 6-10 § 19). Trumbull witnessed an ISP

1 There were thirty to fortgrivers at theSpringfield Terminal when Royvorked there between
February 2015 and January 2017 and there were fifty to sixty drivers when Trumikdtiwor
there betweetate 2015 and February 2017 (Dkt. No. 6-8 11 2, 7; Dkt. No. 6-10 11 2, 6).

12 Rented trucks may have weighed in excess of 10,001 pounds and did not exhibit the FedEx
logo and colors (Dkt. No. 6 11 3, 8; Dkt. No. 6-10 1 7).
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employee fire a driveton the spot” after a FedEx Ground manager observed the tinioera
package (Dkt. No. @0 11 20, 2).

FedEx Ground provided scanners that drivers were required to use while Idemiting t
vehicles and making deliveries (Dkt. No. 6-8 1 11, 15; Dkt. No. 6-10 Y1 11, 15). When the
drivers finished loading their assigned packages into their vehicles, theyeqanmed to "close
out" the scanners to confirm that they had loaded all their assigned packlaigé@so(3-8 1 12;
Dkt. No. 6-10 { 12). If a driver had not loadedassigneghackage, he was required to report
the missing package to the FedGroundmanager and wait until thmanager either located the
package or approved the deis departure from thierminal without it(Dkt. No. 6-8 1 12, 13
Dkt. No. 6-10 11 12, 13

FedEx Ground provided a printed delivery manifest to each driver after he "closed out"
the scanner for the loaded packages (Dkt. No. 6-8 § 14; Dkt. No. 6-10  14). When a driver
delivered a package, he scanned it with the FedEx Ground-issued scanner and entired a
order to track the delivery timend the type of delivery (Dkt. No. 6-8  15; Dkt. No. 6-10  15).
The scanner indicated whether a signature required for delivery of the package (Dkt. No. 6-8
1 16; Dkt. No. 6-10 1 16). If a signature was required and the customer was not at home, the
driver was not permitted to deliver the packade.( After Roy and Trumbulleft the terminal
FedEx Ground employees "frequently” called them with changes to delivery imstsuot
directions to return to the terminal to pick up another package for delivery (Dkt. N018:8
Dkt. No. 6-10 § 17). FedEx Ground, not the ISP, received custaoarplaints or comments
about drivers' service (Dkt. No. 6-8 § 18; Dkt. No. 6-10 { 18).

Roy and Trumbull indicated that maof the drivers at the Springfieldcefminal were

hired andpaidby ISPs different from the I1StRathired and paid them (Dkt. No. 6-8 { 8; Dkt.
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No. 6-10 7 7). The various ISPs for whom the drivers worked paid them eitheperg&ap
rate or a flat daily rate (Dkt. No-& § 20; Dkt. No. 6-10 {1 23). Roy, Trumbull, and "many"
driversthey observed at the Springfielérimnal usudly worked more than forty hours per week
(Dkt. No. 6-8 1 4, 5; Dkt. No. 6-10 1 4). HoweMWRlaintiffs andthe drivers to whom the
spokewerenot compensated for overtime (Dkt. No. 6-8 {1 19, 20; Dkt. No. 6-10 11 22, 23).
3. Legal Standard

The FLSA regulates the payment of wages and overtime compensation between an
employer and its employeeSee?9 U.S.C. 8§88 206, 207The statuterequires employers to pay
their employees at least 'one and ba#-times the regular rate' for any hoursrkea in excess
of a forty-hour workweeK. Marzuq v. Cadete Enters., In807 F.3d 431, 435 (1st Cir. 2015)
(quoting 29 U.S.C. § 207(a)(1)). Under the FLSA, "an ‘employer’ is defined as 'aony pers
acting directly or indirectly in the interest of an employer in relatiomteraployee . . . ."™
Baystate Alternative Staffing, Inc. v. Hermas63 F.3d 668, 675 (1st Cir. 1998) (quoting 29
U.S.C. 8§ 203(d))."The Act defines an 'employee’ asy individual employed by an employer.™
Id. (quoting 29 U.S.C. § 203(e)(1)"The Ad further states that the term 'employ’ includes 'to

suffer or permit to work."1d. (quoting 8 203(g)).The FLSA's definition of "employer” "has
been interpreted expansivelyDonovan v. Agnewr12 F.2d 1509, 1510 (1st Cir. 1983), to
include "several simultaneous employers, each responsible for compliah¢bevict:

Baystate Alternative Staffing, Ind63 F.3d at 675 (citingalk v. Brennan414 U.S. 190, 195
(1973);Bonnette v. CalHealth & Welfare Agency;04 F.2d 1465, 1469—70 (9th Cir. 1983pe
also29 C.F.R. 8 791.2(a)[1]f the facts establish that the employee is employed jointly by two

or more employers, i.e., that employment by one employer is not completely diatessérom

employment by the other employer(s), all of the employee's work for ak gbitht employers
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during the workweek is considered as one employment for purpoges Attt In this event, all
joint employers are responsible, both individually and jointly, for compliance Wibh the
applicable provisions of the act, including the overtime provisions, with respect toitee ent
employment for the particular workwle®). Plaintiffs seeking certification of a putative class
"must demonstrate that 'employees outside of the work location for which pheyem has
provided evidence' were similarly affected by the employer's paliclesvers v. JetBlue

Airways Corp. Civil Action No. 08-10730-GAO, 2010 WL 3835029, at *2 (D. Mass. Sept. 30,
2010).

As discussed earlier,BL6(b) of the=LSA "permits individuals to bring a lawsuit for lost
wages 'either individually or as part of a collective action comprisitiggf@mployees similarly
situated."" Lichy, 2018 WL 1524534, at *2 (quotirigyescotf 729 F. Supp. 2d at 362).
"Although the FLSA does not provide for court-ordered notice of a pending collectioe, doe
Supreme Court has held that 'district courts have discretion . . . to implement 29 U.S.C. 216(b)
. by facilitating notice to potential plaintiffs.Presott, 729 F. Supp. 2d at 362—63 (quoting
Hoffmann—La Roche Inc. v. Sperlif®3 U.S. 165, 169 (1989))The court may also facilitate
notice by allowing or ordering discovery designed to identify employethéwvthe similarly
situated class.'Rosselb v. Avon Prods., IncCivil No. 14-1815]JAG/BJM), 2015 WL 3890403,
at *3 (D.P.R. June 24, 2015gport and recommendation adopté&lyil No. 14-1815JAG),

2015 WL 5693018 (D.P.R. Sept. 28, 2015) (cititmffmann—La Rochel93 U.S. at 170).

"The generapractice of district courts within the First Circuit . . . has been to adopt a
'two-tiered' approach to certification of collective actions undeFtt#®A." Johnson v. VCG
Holding Corp, 802 F. Supp. 2d 227, 233 (D. Me. 201$ge Prescotf29 F. Supp. 2d at 363—

64 ("[T]he certification of a collective action 'typically proceed[so istages™)O'Donnell v.
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Robert Half Int'l, Inc.429 F. Supp. 2d 246, 249 (D. Mass. 2006) (applying "atisved'
approach to determining whether namé&aintiffs and putative class members are similarly
situated");Wise v. Patriot Resorts CorfC,.A. No. 04-30091-MAP, 2006 WL 6110885, at *1
(D. Mass. Feb. 15, 2006) (using the/d-stepprocess”)Kane v. Gage Merch. Servs., Int38

F. Supp. 2d 212, 214 (D. Mass. 2001) (same). "Under théidewem framework, ‘[t]he first stage
determines whether notice should be given to potential collective action memdersually
occurs earlier in a case, before substantial discovery, "based only onaitiegdead any
affidavits which have been submitted.J6hnson 802 F. Supp. 2d at 233-8dlteration in

original) (quotingPrescott,729 F. Supp. 2d at 363—64). Courts also "regularly consider
additional evidence, such as job descriptions [and] recorded corporate policieRosséel,

2015 WL 3890403, at *3 n.5. "The second stage occurs at the completion of discovery when the
employer may move to decertify the class actialohnson802 F. Supp. 2dt 234. "At the
second stage, the pjrt is tasked with making ‘a factual determination as to whetheratere
similarly-situated emplgees who have opted in.Id. (QuotingPrescott 729 F. Supp. 2d at 363-
64). To make this determinatidhgourts consider factors such as: 1) the disparate factual and
employment settings- e.g. whether plaintiffs were employed in the same corporate department,
division, and location; 2) the various defenses available to defendant which appear to be
individual to each plaintiff; and 3) fairness and procedural consideratiddaberts v. TIX Cas.
Civil Action No. 13¢v-13142-ADB, 2017 WL 1217114, at *3 (D. Mass. Mar. 31, 2017)
(quotingTrezvantv. Fid. Emp'r. Servs. Corp434 F. Supp. 2d 40, 45 (D. Mass. 2006)). "Thus,
the two-stage process allows thedaft to have the benefit of knowing who has opted in when
determining whether the plaintiffs are actually similarly situated and ifaheed plaintiffs are

representative.’ld.
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4. Discussion

"At the first stage, the plaintiffias the burden of showing ®asonable basi$or [his or
her] claim that there are otha&milarly situated employees.Prescott 729 F. Supp. 2d at 364
(quotingMorgan, 551 F.3d at 1260 ™At this procedural stage, the court does not resolve
factualdisputes, decide substantive issues going to the ultimate merits, or makéityredi
determinations’ Montoya v. CRST Expedited, In811 F. Supp. 3d 411, 420 (D. Mass. 2018)
(quotingLynch v. United Servs. Auto. Assi®1 F. Supp. 2d 357, 368 (S.D.N.Y. 2007)). "[T]his
means . .that the court must be satisfiedt that there has been an actual violation of law but
rather [that] the proposed plaintiffs are similarly situated under 29 U.S.C. § 2lt(bgspect
to their allegations that the law has beenatmd.™ McKnight v. Honeywell Safety Prods. USA,
Inc., C.A. No. 16-132 S, 2017 WL 3447894, at *7 (D.R.l. Aug. 11, 2017) (Qu&toiprts 2017
WL 1217114, at *$ The standard for making the initidétermination as to whether the
proposed class members should receive notice "is 'fairly lenientypicdlly results in
conditional certificatiorof the representative classCunha,221 F. Supp. 3d at 182 (quoting
Trezvant 434 F. Supp. 2d at 43ee alsd.ichy, 2018 WL 1524534, at *3 The standardfo
review has been described as 'not particularly stringent,’ 'not haayflexible.”) (quoting
Prescotf 729 F. Supp. 2d at 364).

The term "similarly situated"” is not defined the FLSA and has not been definedtiy
First Circuit. SeeVenegas v. Glob. Aircraft Serv., In¢59 F. Supp. 3d 93, 106 (D. Me. 2016),
appeal dismissed sub noxenegas v. Lufthansa Technik N. Am. Holding Cdp. 16-8006,
2017 WL 3595499 (1st Cir. June 30, 201Djstrict courts havéneld that "[t]he plaintiffs must
‘put forth some evidence that the legal claims and factual characteristiesctddb . . . are

similar.™ Lichy, 2018 WL 1524534at *3 (alteration in originaljquotingTrezvant 434 F. Supp.
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2d at 44). "In othewords, the plaintiff must makéa' modest factual showing™ that [he or she]
and other employees, with similar but not necessarily identical jobs, suffene@ftommon
unlawful policy or plan."Prescotf 729 F. Supp. 2d at 364 (quoti@gpmer v. WaMart Stores,
Inc., 454 F.3d 544, 547 (6th Cir. 2006)).

Here,Plaintiffs seek conditional certification of a collective action that includes:

[D]elivery drivers . . . whoat any time within the past three yedravebeen employed

to deliver FedEx Ground's packages using vehicles under 10,001 pounds gross weight,

ard were paid by an ISP, but were not paid anda-half times their regular rate of pay

for overtime hours worked beyond forty per week.
(Dkt. No. 1 1 30; Dkt. No. 6 at)3 Plaintiffs argue that they have satisfied the lenient standard
required for the court to authorize issuance of notice to potentiah gaintiffs. Specifically,
Plaintiffs allege thahotwithstanding théerms of thecontracts between FedEx Ground and the
ISPs making the ISPs responsible for the delivery drivers' compensationngobweirtime,
FedEx Ground was an actual employer of the named Plaintiffs and other drivers nehzaide
by ISPs and FedEx Ground lated the FLSA by failing to compensaigible driverswho
worked more than forty hours a week (Dkt. No. 1 1 25-27; Dkt. No. 57 at)12-14

Predictably, Defendaistobjections to the court's conditional cication of a collective
action concern FedEx Ground's ISP business model. FedEx Ground contends that it was not the
drivers' employer. Instead,assertsit contracted with the ISPs to deliver its packagjes,
various ISPs employed the drivers, were responsible for the payment of thes, waguding
overtime, andare liablefor evading the FLSA to the extent the drivers werdastully

compensate(Dkt. No. 55 at 72 In view of this organizational structure, FedEx Ground's first

contention ishatPlaintiffs have failed tadentify auniform FedEx Ground policy of denying

13 FedEx Ground agrees to the issuance of notice to other delivery drivers who eeraniir
paid by the ISP that hired and p&thintiffs Roy and Trumbull (DkiNo. 55 at 15 n.11).
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drivers overtime pay. FedEx Groundxtcontendghat there is no evidence to establish that it
jointly employed the delivery drivers, and, to the extent it was a joint emplatfeeach ISP
joint employmentalone, does not violate the FLSA. Finabgcause each ISP allegedly made
individualized decisions regarding employment conditions such as truck sizerapdrtsation
structure FedExGroundmaintains that Plaintiffs cannot establish that other drivere wer
governed by a single unlawful policy or pl&hHowever,FedEx Ground's arguments involve
factintensive inquiries thathould not be addressed on this undeveloped recoraramdore
appropriate for consideration stage two of the collective action certificatigmocess.See
Roberts 2017 WL 1217114, at *4 ("A more searching assessment of the evidence is appropriate
at thesecond stage of certification based on the putative plaintiffs who have actuallyrofjted i
Each of FedEx Ground's objections will be addressed in turn.

Plaintiffs respond to FedEx Ground's first objection by identifytaginiform scheme of
contracting vith intermediaries- the ISPs- to hire and pawelivery drivers as its generally
applicable policy and practice aimed at evadimggFLSA's overtim&agerequirements.

According to Plaintiffs, FedEx Ground's ISP business model simalichsulate it from
complying with the FLSA.See, e.gMartin v. Sprint/United Mgmt. CpoNo. 15 Civ. 5237
(PAE), 2016 WL 30334, at *10 (S.D.N.Y. Jan. 4, 2016) ("One can readily imagine a scenario in

which a company with nationwide operations imposed a common policy as to wages, hours, or

14 FedEx Ground also argues that the real employ#hs {SPs- are not being sued because
Plaintiffs’ counsel is burdened by a conflict of interest due to "past egpati®n of individual

ISP principals in other litigation" (Dkt. N&5 at 16). Plaintiffs' counsel responds by indicating
that Defendant's argument is "speculative and incorrect” and that "thegtanarrently
representing any ISPs" (Dkt. No. 57 at 17 n8geMass. R. Prof. C., Rule 1.7(a)(1) (2015)
("[A] lawyer shall not represent a client if the representation involves a current conflict of
interest. A current conflict of interest exists if: (1) the representationeo€lent will be

directly advers to another client").
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employment classifications that bouneé thtermediaries proximate to the affected workers.");
Edwards v. Multiband CorpCivil No. 10-2826 (MJIJJK), 2011 WL 117232, at *4 (D. Minn.
Jan. 13, 2011) (findinthe "colorable lasis"standard satisfied by plaintiff's allegations that
unlawful wageand-hour policies applied uniformly across subcontractdraiig v. DirecTV,

Inc., Civil Action No. 10-1085 G (1), 2011 WL 6934607, at *8 (E.D. La. Dec. 30, 2011)
(certifying anationwide chss based on plaintiffsubstantial allegationsf a'single decision,
policy, or plan' by alleging that DirecTV purposefully misclassifies satellifenieians as
independent contractors, despite the large degree of control that DirecT¥ caes the
technicians, in order to circumvent FLSA requirements."”) (footnote omitteithisAstage of the
proceedings, Plaintiffs are not required to establish that FedEx Ground wasvee/dkilvers'
joint employer. SeeWard v. Express Messenger Sys., 18wvjl Action No. 17€v-02005NYW,
2018 WL 1604622, at *5 (D. Colo. Apr. 3, 2018p(ding that the joint employer inquiry is
better suited to the decertification stage because it isitfetsive and individualizegt"
Johnson802 F. Supp. 2d at 239 (the issue of joint employment is "properly reserved for
dispositive motions or for the second stage of the class certification processthleddefendant
move for decertification.”) (collecting case§imilarly, Defendant'€ontention concerning
defensesincluding whether exemptions from overtime apply, "tread too deeply into thesmerit
and are premature without knowing who the actual class members wilRbbgrts 2017 WL
1217114, at *6.This leaves thguestion ofwhether Plaintiffs have shown that they and putative
collective action members in Massachusetts were the victims of the same decikoynor

plan that violated the lanSee Trezvand34 F. Supp. 2d at 44Courtshave . . . required some

combined showing of similar factual circumstances and legal claims.").
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Plaintiffs’ complaint, affidavitsand FedEx Ground's SEC filipgovide a reasonable
basis for their clainthat drivers who delivered FedEx packages had similar jponsgilities
irrespective of which ISP hired and paid themgthat,by controlling the driverscheduts and
conditions of employment, FedEx Ground functionethag joint"employer” under the FLSA's
broad definition othat term. See Baystate Alteative Staffing, Inc.163 F.3d at 675; 29 C.F.R.
§ 791.2(a).According to the SEC filing for thigsscal year ending/lay 31, 2106:
[i]n the third quarter of 2016, FedEx Ground announced plans to implement the . . . ISP
agreement throughout its entire U.S. pickup and delivery network. To date, service
providers in 24 states are operating under or transitioning to, the ISP agreement. The
transition to the ISP agreement in the remaining 26 states is expected to be cbyplete
2020. ...
(Dkt. No. 6-6 at 19). According to the evidence submitte®layntiffs, they and the drivers they
encountered at the Springfield Terminal pickgdpackages and delivergtem to customers in
vehicles bearing FedEx Ground's colors anaJadnile wearing Fedk Ground'suniforms and
utilizing Fedex Ground'sscanners to verifgeliveries. FedEx Ground practices dictated the
hours the drivers worked each day: FedEx Ground employees assigned paciegdsvers;
the drivers had to wait at the terminal until the FedEx Ground employee®#tirssktting out the
packages; if an assigned package was missing from the driver's truck, thevesvequired to
report it to a FedEx Ground manager and haslaib until the manager located the package or
allowed the driver to leave without FedEx Ground employees often changed delivery
instructions or asked drivers to return to thenieal to retrieve more packages; and drivers were
required to deliver all the packages they were assigned each day irrespiittevaumber of
hours they worked. FedEx Ground managers ensured that drivers complied with FedEx

Ground's appearance and loading standards. According to Roy and Traththa! delivery

drivers atthe Springfield Terminal were paid through ISPs (Dkt. No. 6-8 {7; Dkt. No.166)0
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The drivers generally worked more than forty hours a weekvane either paid a flat daily rate
or aflat perstoprate None of thémany" drivers Roy and Trumbull observatithe Springfield
Terminalwere compensated for working in excess of forty hours per week in violation of 29
U.S.C. § 207(a)(1) (Dkt. No. 6-8 1 20; Dkt. No. 6-10 1 23). Consequékdyhe delivery

drivers inHodzicandScow, who had similar relationships with FedEx Ground and were not
compensated for overtimBlaintiffs' claims are sufficiently similar to meet the requirements for
the issuance of notice of conditional certificatid®®ee Hodzic2016 WL 6248078, at *1, *7
(conditionally certifying class of delivery drivers based on plainttigwing that FedEx
Ground's policy of contracting with "authorized representatives of incorgdragnesses” to
provide delivery services violated the FLSA's overtime pay requirdreScovil 811 F. Supp.

2d at 519-20 (concluding, based on "certain economic realities fact@sdelivery driversvho
were not compensated for working more than forty hours per weeksimilarly situatedhe
driverswere responsible for owning vehicles that bore the FedEx colors and logo,gvearin
FedEx uninforms, appearing@dEXx's terminal each morning pick up assigned packages that
FedEx employees loaded onto trevers'trucks, reporting to FedEx terminal nagers, and

deliveiing all assigneghackages).

15 The instant case is distinguishabiem so much oHodzicasrejected the plaintiffs' request to
conditionally certify a nationwide collective action of delivery drivers whovdetd FedEx
Ground's packages throughout the coun8ge Hodzic2016 WL 6248078, at *9ln Hodzig
thenamed plaintiffs' affidavits suggested that the conditions of their employmenpeealiar

to the Sewickley terminalld. at *8. Accordingly, the court authorized notice only to drivers
who delivered packages from that locatidd. Here, on the other hand, the court's jurisdiction
is limited to the claims of drivers who delivered packages from terminals in Masséshin
view of the contents of FedEx Ground's SEC filing and the affidavits of drivers whereeli
packages from terminals in Texa4rginia, and North Carolina?laintiffs have adequately
alleged thathe named Plaintiffs' averments regarding working conditions and compensation
werenotexclusive to the Springfield Terminddut applied to other drivers who were hired and
paid by ISB in Massachuset{®kt. No. 6-6 at 19; Dkt. No. 6-9; Dkt. No. 57-1).
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Further, lased on named Plaintiffs' averments that "many" drisersot receive
overtime compensation when they worked in excess of forty hours pey tiveekis a
reasonable basis forediting Plaintiffs' assertiothatthere are similarly situateahgrieved
individuals in Massachusetts (Dkt. No. 6-8 { 20; Dkt. No. 6-10 1 22,3%.Gonpe.

Sonam's Stonewalls & Art LL.Civil Action No. 16-40138MGM, 2018 WL 1725695, at *{D.
Mass. Apr. 9, 2018]plaintiff's demonstration of employer's "similar payroll practiagegjarding
the failure to pay overtimestablished the existenoéother aggrieved individuals)phnson
802 F. Supp. 2d at 23%5.

FedEx Ground contentiorthat Plaintiffs are requesting certification of afgalfe class
due to the diversity among the ISPs that employed the disrarsavailing(Dkt. No. 55 at 15-
18; Dkt. No. 61 at 10). A fail-safeclass is a class whosgembershiganonly be ascertained
by a determination of the merits of the case because the class is defined of thendtimate
guestion of liability.” In re Rodriguez695 F.3d 360, 369-70 (5th Cir. 2018eeRichey v.
Matanuska-Susitna BorougNo. 3:14ev-00170 JWS, 2015 WL 1542546, at *2 (D. Alaska Apr.
7, 2015)("Fail-safe class definitions earn that title because they require the court to determi
the merits of the class members' claims in order to determine class membeiGhmpphell v.
First Am. Title Irs. Co, 269 F.R.D. 68, 73 (D. Me. 2010) (a fadfe class "impermissibly
determines membership based upon a determination of liability™) (quamig v. First Am.
Title Ins. Co0..265 F.R.D. 536, 551 (D. Idaho 2010)). FedEx Ground's argument lackSdor
two reasons. First, it is unclear whether thedafle concept applies to preclude certification in
FLSA cases.SeeFeustel v. Careerstaff Unlimited, INCASE NO. 1:14ev-264, 2015 WL
13021897, at *2 (S.D. Ohio Mar. 25, 2013} has been regnized . . . that a fadafe class is

not of concern in a FLSA collective action 'where class membership is raadilybjectively
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ascertainable on the basis of payroll records regardless of whether swaiteatso speaks to
the strength of individual prospective members' cases.™) (quabingon v. Maxim Healthcare
Servs, Inc., Civil Action No. 13-7175, 2014 WL 7008469, at *4 n.1 (E.D. Pa. Dec. 11, 2014)).
"Further, defining the class to avoid the fail-safe problem while not beingrwlasive 'is more
of an art than a science . . . and often should be solved by refining the clasode#ttier than
by flatly denying class certification on that basigz8ustel, 2015 WL 13021897, at *2 (quoting
Messner v. Northshore Univ. HealthSysté80 F.3d 802, 825 (7th Cir. 20123ge alsdHicks v.
T.L. Cannon Corp.35 F. Supp. 3d 329, 357 (W.D.N.Y. 2014) (recognizing that the court has
discretion to construe the complaint or define the class to preventsafaitiass).To the extent
the failsafe concept applies to FLSA cases, the natitee instant case wilielimited to those
Massachusetts delivery drivers whiluring he past three yeamnsere paid by ISPs, were not
exempt from overtime because they drove vehicles weighing less than 10,001 pounds gross
weight, worked in excess of forty hours per week, and were not compensated for overtime a
oneandonehalf times theithourly ratet® This is a sufficiently definite class.

The fact thaRoys and Trumbuk affidavitsdo not identifyany oher potential opt-in
plaintiffs does not bar issuance of the notice to putative collective action mertibefsre
granting conditional certification, many courts requireitientificationof other similarly

situated employees who are interested in joining the puieltgs. Perez v. Prime Steak House

16 According to FedEx Ground, requesting employment records from the ISPsrmidetwho
worked more than forty hours per week will constitute an undue burden (Dkt. No. 55 gt 15-16
However, FedEx Ground's argument was based on Plaintiffs’ requestit@ toa nationwide

class {d.). With a putative collective action limited to the employees of the eighty ISPs in
Massachusetts, the potential burden is less (Dkt. No. 55-1  21). In addition, based ondRoy's a
Trumbull's scanner data attached to the affidavit of FedEx Ground SeniomgBhbEaie Daley, it
appears that FedEx Ground maadyaccess to records showing the time a driver logged into
FedEx Ground's scanner at anteral, the time a driver departed the terminal, and the time of the
driver's last delivery of the day (Dkt. No. B5f 3234; Dkt. No. 55-27; Dkt. No. 55-28).
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Rest. Corp.959 F. Supp. 2d 227, 232 (D.P.R. 2013) (qupdohnson802 F. Supp. 2d at 237).
However the requirement that plaintiffs specifically identify interested class membetisan
locations is not uniformly followed in this circuit and, in the court's view, it need notloevéal
here. "District courts around the Country -and within the First Circut— have split as to
whether a named plaintiff must identify the names of other potential class menhioease
interested in joining the lawsuit in order to secure conditional certificatder tie FLSA.
Many courts grant conditional certification regardless of whether achptamtiff demonstrates
that other potential class members are actuallyasted in joining the lawsuit.Perez v. Shucks
Me. Lobster LLC,2:15¢v-00348-JAW, 2016 WL 6304674, at *6 (D. Me. Oct. 27, 2016)
(collecting cases)SeeRossellp 2015 WL 3890403, at *12-13. Additional delay to obtain the
names of potential opit plaintiffs is unnecessary in the circumstances of this case where the
court has restricted thgroup of potential opia plaintiffs to delivery drivers who were employed
in Massachusetts.

Requiring Plaintiffs to identify others who are interested in opting in preseusgal
obstacles where, as here, the parties have not engaged in preliminary disGeeRysselb,
2015 WL 3890403, at *13 ("First, as courts in this district and circuit have acknowledged, a
hardandfast requirement that plaintiffs demonstrate-iopinterest risks creating 'a "chicken
andegg" problem.™) (quotin@erez,959 F. Supp. 2d at 232 n.§hucks Me. Lobster LL,2016
WL 6304674, at *7. "Often, as here, a plaintiff moving for conditional certification hopes to
obtain from the defendant the identities and contact information of every member of the
proposed class; with this information in hand, the plaintiff can disseminate ppuovad
notice, the purposd avhich is to determine whether any class members want to join the suit.”

Rosselb, 2015 WL 3890403, at *13. "Given the point of seeking conditional certification, an
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interest requirement may be infeasible in many cadds.SeeJohnsonB802 F. Supp. 2d at 238
(quotingDetho v. Bilal,Civil Action No. H-07-2160, 2008 WL 2962821, at *3 (S.D. Tex. July
29, 2008)) ([r] equiring a FLSA plaintiffwho does not know the identities of the members of
the proposed class to provide information about class members' desire to opt in couldhrequire
plaintiff to produce the very information that she sought to obtain through conditional
certification and notice."falterationin original), Heckler v. DK Funding, LLC502 F. Supp. 2d
777,780 (N.D. Ill. 2007) (finding that an interest requirement "puts the cart before seé hor
and "does not make sense" because it would "essentially force plaintiffé @ttiieys to

issue their own form of informal noticefierebyundermining "a court's ability to proved

potential plaintiffs with a faiand accurate notice and would leave significant opportunity for
misleading potential plaintiffy, see alsdNise 2006 WL 6110885, at *{'[l]t is unrealistic to
expecta party to consider whether to 'apt{o a collective action before that party is aware of
the pendency of the action.”). Here, the two named Plaintiffs delivered packagelsgrom
Springfield Terminal in Chicopee (Dkt. No. 6-8 | 4; Dkt. No. 6-10 { 4). They have not indicated
that they interacted wittielivery drivers who picked up packages at terminals in other locations
in MassachusettsSeeShucks Me. Lobster LL20Q16 WL 6304674, at *7 ("Unlike idohnson

the facts of this case suggest that [the plaintiff] may require a court ordientify potential
members of the putative class who would otherwise remain unknown to Beiti$tini v. La
Piccola Fontana, InG.CIVIL NO. 15-2167 (JAG), 2016 WL 3566212, at *3 (D.P.R. June 27,
2016) ("[I]n this case, it makes no sense to disallow conditional class etidificiow before
Plaintiffs have had an opportunity to put potential plaintiffs on notice of this suit andigfmeir

to join it."). In addition, "an interest requirement would violate th84&%k broad remedial

purpose,'Rossellp 2015 WL 3890403, at *14, of "'promot[ing] "the efficient adjudication of
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similar claims, so similarly situated employees, whose claims are often small aneiyablilke
brought on an individual basis, may join together and pool their resources to proseag&cla
Cunhg 221 F. Supp. 3d at 181 (quotiligarte v. Café 71, Inc.No. 15 Civ. 3217 (CM), 2015
WL 8900875, at *2 (S.D.N.Y. Dec. 11, 2015)).

Defendant's reliance d@heffield v. Orius Corp211 F.R.D. 411 (D. Or. 2002), is
unpersuasive (Dkt. No. 61 at9j- The Sheffieldoutative collective action memberdinemen,
splicers, crew foremen, laborers, or those with similar posigarnsoyed by different
subsidiaries and affiliates of the defendanen states- "allege[d] that defendant exercised a
policy and practice of failing to pay overtime . . .Id. at 412-16.The named plaintiffs
"enjoyed different payment structures (piece-rate, hourly, and salaried)Id. at 413. The
court denied plaintiffs’' requests for certification of a collective action on thandrthat the
putative class members were notiganhy situated finding that "each claim would require
extensive consideration of individualized issues of liability and damadgsMere, by contrast,
the putative class mdyars sharéhe same job title- delivery driver--, worked in
Massachusetts, and were employed by FedEx Gro8ad.Scovil31l1l F. Supp. 2d at 519-20.
As far as compensation structure, the affiants thatthey andthe drivers they encountered
were paid either a flat rafer dayor aflat rate per deliveryDkt. No. 6-8 {1 19, 20; Dkt. No. 6-
10 119 22, 23). This variance in wage structure does not defdiditation of a collective action
at stage one of the litigatiamhere there is no requirement that putative class members'
characteristics exactly matchichy, 2018 WL 1524534, at *3 ("'Plaintiffs do not have to show
that the potential class members haentical positions for conditional certification to be
granted; plaintiffs can be similarly situated for purposes oFit#®A even though there are

distinctions in their job titles, functions, or pay.™) (quotiiigk v. Abbott Labs., Inc566 F.
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Supp. 2d 845, 848-49 (N.D. Ill. 2008Prescott 729 F. Supp. 2d at 3§4Generally . . courts

have found that 'similarly situated' employees have similaiideatica) job duties and pay
provisions . . ."). The significant commonalitglleged by Plaintiffés FedEx Ground's policy of
contracting with ISPs to provide delivesgrvices whilemaintaining control of the delivery
process such that the delivery drivers areeffect, employed by FedEx Groun8ee Ward,

2018 WL 1604622, at *1, *6 (conditionally certifying Colorado delivery drivers' FLSA action
against defendant,ragional package delivery service that subcontracted with Regional Service
Providers("RSP"), which, in turn, contracted with drivers to deliyerckages, while defendant

maintained "'neatotal control over the manner in which drivers perform packageeaeli
services.")Ziglar v. Express Messenger Sys., IiND, CV-16-02726PHX-SRB, 2017 WL
6539020, at *5 (D. Ariz. Aug. 31, 2017%)acated and remanded on other groundS 89 F.
App'x 444 (9th Cir. 2018)conditionally certifyinga group of Arizona delery drivers where
plaintiffs showed that defendant "has established a common policy or plan of fissured
employment whereby drivers are required to contract with RSPs as indepemiiatdtoos even
though [d]efendant maintains control over their work" #rat putative collective action
members were similarly situatédith respect to this policy or plar)."

Plaintiffs haveadequatelylemonstrated that other Massachusetts delisdevers were
similarly situated and that all were governed by a single policy or placordiagly, Plaintiffs’
motion for issuance of notice to putative collective action members is allowed.

5. Notice
Plaintiffs have attached their proposed Notice (Dkt. No. 6-1) and Opt-in Consent Form

(Dkt. No. 6-2) to their motion. In view of tlmurts rulingthatlimits the collective action to

delivery drivers who worketh Massa&husetts, the language of the proposatite andconsent
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form require modificationd reflect thageographidimitation. In addition, Defendant has
lodged specific objections to Plaintiff's proposed documamishe parties have agretameet
and confer regarding the contents of the notice and the delivery methods (Dkt. No. 55 af 18 n.13
Dkt. No. 61 at12 & n.y
The specific content of the notice is a matter entrustdiae court's discretiorSee
HoffmanrLa Roche, Inc.493 U.S. at 170-72In orderto provide guidance to the partieset
courtbriefly addresses Defendangjgecific objectionswhicharethat the notice should(1)
notify potential opt-in plaintiffs of the need to "balance the risks of joining, inofudot only
losing but also surrendering claims that could have been raised, but wéreahadjng claims
against the individual ISPs that hired and paid themstiffering a costs award;" (2) make clear
that the court does not endorse Plaintiff's claiamg}(3) make clear thgiotential opt-in
plaintiffs may exercise their own choices on "important is8segh as the choice of counsel. In
addition, Defendant complainisat Plaintiffs $eek to ceopt FedEx Ground communication
channés (a compelled speech probleémanddo notclearly accept the costs of promulgating
notice (Dkt. No. 55 at 18 n.13).
First, the notice advises potential opt-in plaintiffs that they will be "bound by any
settlement or ruling in this case” and "may also be asked to be a witnessavide pridece
in this case, although not all individuals who opt in will be required to do this" (Dkt. No. 6-1).
As to an advisement regarding court costs,
[tlhe authority on this question is decidedly split. On one hand, s@tnetdcourts have
found that "[b]eing made aware of the possibility of being held liable for [defesdant’
costs of litigation is necessary information for potential plaintiffs to make armefb
decision about whether to opt-as a plaintiff." Heaps[v. Safelite Solutions, LJC2011
WL 1325207, at *8 [(S.D.Ohio Apr. 5, 20]X¥ollecting cases)Other district courts,
however, have found that such language is "unnecessary and potentially confusing,"

Sexton v. Franklin First Fin., LtdNo. 08-€V-04950, 2009 WL 1706535, at *12
(E.D.N.Y. June 16, 2009), particularly given the "remote possibilitst costs will be
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other tharde minimus. Guzman v. VLM, Inklg. 07-€V-1126, 2007 WL 2994278, at

*8 (E.D.N.Y. Oct. 11, 2007)ee also id(such languagemiay have an in terrorem effect

that is disproportionate to the actual likelihood that costs ... edlioin any significant

degree.).
Dunkel v. Warrior Energy Servs., In804 F.R.D. 193, 204 (W.D. Pa. 2014) (quotBygrd v.
Verizon W. Va Inc.,287 F.R.D. 365, 374-75 (N.D.W.Va. 2012jterations in original)
Defendant cites no First Circuit authorihat requires niice that optin plaintiffs maybe liable
for costs. Instead, irthe case upon which it relidsrye v.Baptist Mem'Hosp., Inc.507 Fed.
App'x 506(6th Cir. 2012), the coudwardedcoststo a defendant who prevailed in an FLSA
case.See idat 508. In view of the possibbhilling effect an advisement regarding costs may
have on potential plaintiffs, there is ncedeto revise the notice to include potential liability for
costs. Likewise, the warning that opt-plaintiffs will be bound by any settlement or ruling
adequately advisgautative collection action membewsthe waiver of claims not raised in the
suit ggainst the named defendant, FedEx Ground.

The proposed notice informs potential aptollective action members that "[t]his case
is at an early stage, and there has not been a decision by the court as to whetiffsraint
correct that FedEx Ground is the joint employer of its delivery drivers who worked &g
and that FedEx Ground owes overtime compensation” (Dkt. N@. &his language makes
unnecessary Defendant's proposed language regarding the court's neutrality.

Defendant's finalssue— thatpotentialplaintiffs should be advised that thenay choose
their own counsel hassome merit. Although potential opt-plaintiffs need not be specifically
advised that they can choose to hire their own counsel, they should be infortmduethanay

choose to hire their own attorneys and pursue a lawsuit individually, unaffecteddoytke of

this collective actiori. Gomez v. ERMC Prop. Mgmt. Co., LLNb. 3:13€V-01081, 2014 WL
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3053210, at *2 (N.D. Ohio July 7, 2014). An equivalent advisemesufficient to notify
prospectiveplaintiffs of their rights under thELSA.Y’

V.  Conclusion

For the reasons stated herein, it is ordered that:
(1) Plaintiff's Motion for Issuance of Notice to Similarly Situated Individuals Pursuant to 29
U.S.C. 8§ 216(b) (Dkt. No. 6) is GRANTED asdeliverydriversemployed by ISPwho deliver
FedEx Ground packages Massachusetts.
(2)  On or before Decembé#, 2018, Plaintifs shall meet and confer with Defendant as to
amending the proposed Notice and Opt-in Consent Form.
3 On or before Decembé&, 2018, the parties shall file a Motion to Approve Not{opf-
in Consent Form, and delivery methods for the court's consideration. In the evemtitise pa
cannot agree on drafts and delivery methods, they shall submit a single NoticeOgptdror
Consent Form, indicating the language and delivery method(s) to which they aglaeagtiage
and delivery method(s) upon which they cannot agree, and the content and delivery method(s)
each side proposes.
4) Once the court approves the Notice and Opt-in Consent Form, Plaintiffs arezaathor
issue notice to all members of the conditionallyiied collective action in accordance with
court-authorized delivery methods.

IT IS SO ORDERED.
November 27, 2018 /sl Katherine A. Robertson

KATHERINE A. ROBERTSON
UNITED STATES MAGISTRATE JUDGE

17 FedEx Ground's other objections concerning the co-opting of its communicationsigamahe
Plaintiffs’ bearing of the cost of issuing notice are too abstract at theststagrrant discussion
by the court. In view of Plaintiffs' lack of response to these complaintsstizeydbe addressed
in the parties' discussions regarding the notice and consent form.
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