Penate v. Kaczmarek et al Doc. 140

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ROLANDO PENATE
Plaintiff,

V. Civil Action No. 3:17-3011%AR
ANNE KACZMAREK, KRIS FOSTER
RANDALL RAVITZ, JOSEPH BALLOU,
ROBERT IRWIN, RANDY THOMAS,
SONJA FARAK, SHARON SALEM,
JAMES HANCHETT, JULIE NASSIF,
LINDA HAN, STEVEN KENT,

JOHN WADLEGGER, GREGG BIGDA
EDWARD KALISH, and

CITY OF SPRINGFIELD,

~ — e e O e

p—

Defendants.

MEMORANDUM AND ORDER REGARDING MOTIONS TO DISMISS BY
INDIVIDUAL DEFENDANTS STEVEN KENT, JOHN WADLEGGER, GREGG BIGDA,
AND EDWARD KALISH AND THE CITY OF SPRINGFIELD

(Dkt. Nos. 26, 57, & 63)

ROBERTSON, U.S.M.J.

This is a civil rights action brought pursuant to 42 U.S.C. § 1983 by Plaintiff Ronaldo
Penate against fifteen officials at the Department of Public Health, the MasstcBteste
Police, the Attorney General’'s Office of the Commonwealth, and the Sgdohéfolice
Department, as well as against the City of SpringfteMost of the defendants have moved to
dismiss. Because allegations and defenses are particular to certain groups of tefiredan

court has divided the defendants into three categahesSpringfield Police Department (SPD)

! The suit initially named the estate of Kevin Burnham as one of the defen@mBecember
14, 2017 Plaintiff moved to dismiss #hcounts brought against Burnham’s estate (Dkt. No. 41),
and the court did so on December 15, 2017 (Dkt. No. 42).
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police officers ¢ollectively,the SPD Officers) and the City of Springfield; the individuals
employed by or affiliated with the Attorney General’s office, and the indivicerafdoyed by or
affiliated with the Department of Public Health and its forensic laboratoriesdinglthe
laboratories used for analyzing substances suspected of being illegal drugs. Thearolurt
argument on the motions to dismiss over three days. This memorandum adtdeessatons to
dismiss filed by the SPD Officers and Springfield.

SPD Officers Steven Kent, John Wadlegger, Gregg Bigda, and Edward Kalish move to
dismiss Counts VI and VIl directed against them for violation of § 1983 and intentional
infliction of emotional distresgespectively. Defendant Springfield moves to dismiss Count VII,
a 8§ 1983 claim. Defendants all argue that the complaint fails to state a ctmmwhh relief
can be granted, and the SPD Officers assert that qualified immunity inshé&tegomliability.

For the reasons that follow, the court wiéinythe motions.

l. BACKGROUND

In evaluating a motion to dismiss, the court accepts as true alplealied allegations in
the complaint and draws all reasonable inferences in favor of PlaiDigg-Nieves v. United
States 858 F.3d 678, 689 (1st Cir. 2017). The facts set down hareidrawn from Plaintiff's
Complaint (Dkt. No. 1¥. The court will first set out a genemverview of Plaintiff's allegations
before turning to the allegations and claims involving this group of defendants.

A. General Overview

2 Plaintiff submitted trial transcripts and excerpts of grand jury testirmosypport of his

oppositions tahe defendants’ motions to dismiss. The SPD Officers and the City did not oppose
the court’s reliance on these sources of information. Nonetheless, because tlagas &om

dismiss, the court has relied on the allegations in the very detailed conagléa source for the
facts on which Plaintiff's claims are based.



In late October and early November of 20tht SPDnarcotics uit arranged three
controlled buyf a suspected controlled substafroen Plaintiff. After each transaction, the
undercover officewho made the buseturnedo the police statiowith the evidence to catalog
it. The following morning, th@arcotics evidencefiicer, Kevin Burnham, took custody of the
packetsof alleged drugs. Protocol required that Burnham heat seal packets of suspected
narcoticsprior to delivering them to the forensic drug laboratory at Amherst (Drugfbab)
analysis. Burnham rarely did stn Plaintiff’'s case, hérought the nsealed packets togtdrug
Laband sealethem there.

The Drug laboperated under the auspices of the Department of Public HB&lH).
Defendant Julie Nassif, Director of DPH’s Division of Analytical Chemistry sitsc@ception
in 2006 until 2012, had the responsibility of supervising the Drug Lab. Defendant Linda Han,
Director of DPH’s Bureau of Laboratory Sciences from 2009 until 2012, also suplitvese
Drug Lab on paperlIn practice, however, there was little oversightifew site visits.
Defendants SharoBalen and James Hanchett worked at the Drug Ldénchett a chemist,
became the asupervisor in 2008. Salem was the evidence officer in charge of assigning
samples to chemists for analysiBheDrug Lab was unaccredited, underfunded, and
understaffed; there were few, if any, quality assurance safeguards, such as vatittesigpor
audits, or employee performance evaluations. Despite operating with a lean awsiget,
staff, and little oversight, the Drugabchemists analyzed almost twice as many drug samples as
chemists at the DPH drug laboratory in Hinton.

Defendant Sonja Farak worked at the Dradp las a chemist, employé&st by DPH and
then by theMassachusetts StatellRe. She started working at the Drug Liat2004 and

remained employed until the lab closed in January 2013. From the beginning of her time at the



Drub Lab,Farakroutinely stole and consumeasecuredirugskeptat the Drug-abas
standards for testing the substances submitted by law enforcement. EventmakynBved on
from abusing the drug standards to stealing from and ingesdimgles submitted for testing
using drugs including methamphetamiocecaine andLSD. She consumed these substances
during the day, while she was analyzing the samples submitted to the lab for testing.

OnNovember 15, 2011, after the SPD arranged its third underpovenasdrom
Plaintiff, he was arrestedith five other individuals. The arresting officemizedover $2,000 in
cash some pcketsof suspected heroin and cocaine, and a firearm and ammuniitien.
arresting officers turned over the money seized at the time of arrest, as Wedl packets
containing the alleged drugs, to Burnham’s custody. Burpbhéerstealingsome of theash
cataloged the remaining money and the dagysvidence The Pllowing day, Burnham drove
to the Amherst drugab with the alleged drugs seized at the time of Plaintiff's arrest and the
packets obtained during the two earlier controlled buys. At the Drub Lab, Burnham attémpte
heat seal the packets using lhie's heat sealerFarak however, had tampered with the heat
sealer sohat the seal would be ineffective, permitting hecess to the drug®8urnham
transferreccustody of the drugs to the Drub Lab.

Farak tested the samples in Plaintiff's case over ameek period at the end of
December 2011 and into January 2012. In that period, she was also undergoing caainseling
ServiceNefor her drug addiction and keeping a diary card as part of her treatbesyite
being in treatment, Farak continuedstealand use drugs to which she had access through her
employment. For two of the days during which she tested the samples submitted by Burnham as

related toPlaintiff’'s case, Farak wasder the influence of drugs, including cradcaineand



LSD. She ertified that all of the sampleslated to Plaintiff's arrest had tesdfpositive for the
presence of a controlled substance.

On January 11, 201PJaintiff was indicted and chargedtimrteen countsvith
possession of illegal substances with intent to distribute, distributiongdlibeibstances, school
zone violations, possession of a firearm without a valid FID card, possession of ammunition
without a valid FID card, and possession of a firearm during the commission of a felony. In
February 2012, Plaintiff pled not guilty to the charges against him.

In January 2013lanchett and Saledtiscovered that cocaine samples that had been
assigned to Fardbr testingwere not in the evidence room. When themists discovered
suspicious circumstanceskarak’s deskthe Massachusetts State Police (MSP) were btoagh
to investigate the loss of drsgamples. The MSP discovered other case envelopes in Farak’s
storage locker and, by the afternoon, they had spoken to Farak and impounded her car. After
securing a warrant, tidSP investigators, Defendants Joseph Ballou, Robert Irwin, and Randy
Thomassearched Farak’s cand seized approximately 300 pages of paper, inclustioglled
“mental health worksheets,” comprising ServiceNet diary cards and other dosueiatéd to
Farak’s therapy The MSP officers turned over the evidence to the Massachusetts Attorney
General’s Office (AGO).Farak was arrested.

Following Farak’sarrest, the AGegan dimited investigation into Farag activities at
the Drug Lab. Defendants Robert Irwin and Jo$alfou worked with the AGO’s Enterpas
and Major Crimes Division;efendant Anne Kaczmarek was the assistant attorney general
assigmed toprosecute Farak’s cas€@n January 22, 2013, Farak was arraigned and charged with

tampering with evidence and drug possession. In March 2013, the chief of the AGHisaCri

3 The Commonwealth dismissed all the school zone charges against Plaintiff bafore tri
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Bureau sent a letter to each of the Commonwealth’s District Atto{D#ys) explaining the
investigation into Farak and providing a list of materials pursuant to the AGkligation to
provide potentially exculpatory information tiee Distri¢ Attorneys.” This discovery did not
includeFarak’s mental health worksheets or information about such evidence. A prosecution
memo sent around this time frdtaczmareko the chief of the Criminal Bureau listed the
mental health worksheets among the paperwork recovenedHarak’s car, with the comment
that the worksheets wen®t shown to the grand jury; the chief hand-wrote a note on the memo
stating that the worksheettsohad not been turned over to thAs.

During Farak’s prosecutioiKaczmarekurned over the mental health worksheets to
Farak’s attorney. Howevefaczmaektreated the mental health worksheets as privileged and
did not prowde this materialo the“Farak defendants fheaning individuals who were being or
had been prosecuted for drug crimed#s in cases for which Farak had tested the alleged
drugs.

On Juy 15, 2013, Plaintiff, a “Farak defendant,” filed a pretrial motion to dismiss the
charges against hitlvased, in part, on Farak’s misconduct at the Drug Lab. He sought discovery
from the AGO related to Farak&srest and prosecution. A Superior Court judge set an
evidentiary hearing on Plaintiff's motion and, in the order, remindeD®A&ie office of its
obligation to seek and produce exculpatory evidence from relevant government agencies. In
anticipation ofthe hearing, Plaintiff served subpoenas on the AGO and MSP officers involved
with Farak’s prosecution, including Ballou, the chief MSP investigator iakFacase.

Subpoenas served on the AGO are handled by its Appeals Division, of whom Defendant

Randal Ravitz was chief. Ravitz assigned Defendant Kris Foster, a new assistant attorney



generalthe responsibility ofesponding to Plaintiff's subpoena. Under Ravitz’s supervision,
Fostermoved to quash the subpoenas or, in the atew to restrictheir scope.

At a September 9, 2013 motion hearing, the Superior Court judge dériédsO’s
motion to quashvith respect to Ballou’s testimony andderedrosterto review the MSP
investigator’s file and submaény documents that had not yet been discléseith camera
review. Foster consulted with Kaczned regarding the judge’s rulind(aczmarek knewthat
Farak’smental healtlworksheetdad not been producedttee DAs or to Plaintiff in response to
his subpoena. She also knew that, although Balbmiaware of the mental health worksheets,
he did not have copies of the documents irphjger case file. Kaczmarek advised Foster that
there were no additional documeirtishe MSPcasefile to produce. Fosteent a letter to the
state courjudgerepresenting that every “document” in the MSP investigator’s file had already
been disclosed.

Plaintiff’'s counsel then sent a letterRostemrequesting permission to reviel of the
evidence seized from Farak’s car. Kaczmaoek the position that this evidence was only
relevant to the prosecution of Far&osterdenied the request. On October 1, 2013, Plaintiff
filed a motion to inspect the physical evidence in the Farak prosecution on thénatBiaintiff
was seeking proof of arthird-party knowledge of Farak’s miscondué&tosteropposedhis
motion as well, arguing that the AGO had already turned over the grand jury exhibits and the
documents in the MSP investigator’s file and none of it supported the thebry third party
had knowledge of Farakisisconduct prior to her arrest. During argument on Plaintiff’s motion,
Fosterassured the court thiitere wasno smoking gun.” The couttltimately denied Plaintif§

motion to dismiss after concludingbasedon the evidence that had been produced by the AGO



and its assurances that there was nothing else releviaat Farak’s misconduct in the Drug Lab
commencedaftershe tested the samplesRhaintiff's case.

On December 9, 2013, Plaintiff's trial begaiihe trial judge ganted the DA motionin
limine to preclude Plaintiff from arguing that Farak vesmgaged in misconduct wheshe tested
the drug samples in Plaintiff's casAll four SPD Officerstestified at Plaintiff’s trial. Burnham
testified as the SPD evidence offic€n December 11, 2013, the tgadge granted Plaintiff's
motion for a required finding of not guilty dhe three charges related to possession of a firearm
or ammunition; on December 13, Z)1he jury retmed a not guilty velict on all remaining
charges except onehd jury found Plaintiff guilty of a single couat distribution of a class A
substance On December 16, 201BJaintiff received a sentence of five to seven y@astate
prison.

On January 6, 2014, Farak pled guilty to ¢cheninal charges stemming from somehef
misconduct athe Drug Lab In July 2014, Plaintiff's counseh a separate and unrelated case,
obtained an orddp inspect the “assorted lab paperwork” that had see®d from Farak’s car
During counsel’'seview of those documents, he discovdfadak’s mental health worksheets.
On November 13, 2014, the AG@ntanother mailing t@®As providing copies of documents
that had been in its possession adinot previously been turned over, including Farak’s mental
health worksheetsIn May 2015 based on newly discovered eviderekintiff filed a motion
for new trialand a motiorio dismiss the charges for which he was serving a sentence

In lateDecemler 2015, Burnhamvas indictecon sevencounts of larceny for stealing
money from the SPD’s evidence roomlaintiff’'s motiors wereconsolidated with other Farak
defendants’ motios for post-conviction relief, and, in December 2016, Superior Court Judge

Richard J. Caregonvened a sixlay evidentiaryhearing into the mattersThe Commonwealth



eventually withdrew its opposition to Plaintiff's motion for new trial, which wkmsed in early
2017. On June 26, 2017, Judge Carey alloRlathtiff’'s motionto dismisghe indictment
against him with prejudice.

On September 5, 2017, Plaintiff filed this eight count civil action against Defernidant
civil rights violations based on allegations of wrongdoing that occurred during the investigation
and trial, agvell as what Plaintiff alleges was a cowgr by government officials of misconduct.
B. Allegations Specific to the SPD @ficers and the City

Defendants Kent, Wadlegger, Kalish, and Bigda were all Springfield poficersf
employedas nghtshiftnarcotics officersGompl. 1 14-18356). At the relevant timgit was he
practice of the nightshift narcotics officeathe SPD to have two officers count the money
whenever they seized cash in excess of $100 (Compl. | @&&E the officers’ counts were in
accord, one of the officers would “seal the money in an envelope, record the sum on the
envelope and separate evidence tag, then put theopevahd evidence tag throughlat in the
door” into Bunham'’s office Compl. § 357). On numerous occasions, Burnham had informed
the SPD Officershat their counts were off. Each time he did so, he claimed the money
submitted was less than the amount the officer(s) had recatdeap(. 11 358-59).

The SPDOfficers suspected that Burnham regularly stole the castaseresponsible for
safekeeping Each of them had reported their suspicions to supetdhe SPDincluding to
superior officers “entrusted with the power to make and enforce” SPD policy (CHfrpb0-
61). The SPD officers never reported “Burnham'’s theftsthim Hampden Qunty assistant
district attorney prosecuting Plaintiff's cageto anyone else at the Hampden County District
Attorney’s Office(Compl. 1 362).Before Plaintiff’s trial, the Cityand its policymakersknew

about complaints bthe SPD Gficersregarding Bunham and his thefts from the evidence room.



The Cityfailed to investigate the allegations made by fellow officers against Burnham or to
discipline Burnham and were deliberately indifferent to the rights of ingisdsuch as Plaintiff
(Compl. 11 36865). The City failed to monitor, supervise, contanid discipline Burnham
contrary to its duty to do so (Compl. 1 364-65).

Plaintiff further alleges thain Burnham’scapaity as theSPDevidence officerhe
would transport suspected controlled substances to the Drug Lab for analysis (Compl. 11 113-
14). Burnham was supposed to heat 8eapackets of narcotics prito submittng them to the
Drug Lab in accordance with DPH protocols (Compl. { 128)vas Burnham'’s practice
howeverto bring unse&d drug samples to the Drug Lab and use the Drudghkabsealer as he
was transferring custody di¢ narcoticsGQompl. § 130).Faraklater admitted to partis
disabling the hdsasealerso she could steal and use substances submitted for an@lysipl(
131-32).

Plaintiff's arrest occurred in the fall of 2011. In late October and early Novembgy 20
the narcotics unit of the SPD conducted three undercover buys from Plaintiff ofalednt
substance that was purportedly her@orpl. 19 110, 116, 118}-ollowing the first two
purchases, the undercover officer readtto the SPD station in the evening, seldhe glassine
packets in a manila envelope, and degalitthrough a slot ito thelockedevidence room
(Compl. 1 112). On November 11, 2011, based on these purchases, Wadlegger applied for and
obtained a warrant to seartte residence where thadercover buys libtaken placeGompl.
117). After the thirdundercover sale on November 15, 208RDofficers executed the search
warrant, arrested Plaintiff aridur others, and seized, among other things, certain stioash
(Compl. 11 1124). The police reports documenting Hreest statéthat a total of $844 in

cash was seized fromrde of the individuals arresté@ompl. 11 123-24). Wadlegger reported
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that Plaintiff hadb386 in cash on his person at the time of his arrest (Compl. 1 OZ&)ers
reportedly seized $1,958 in cash from two other suspects arrested at the samertiple|C
124).

On November 16, 2011, Burnham transported to the DrughHeabubstances allegedly
sold by Plaintiff (Compl. ] 127). Farak was assigned to test the substances (Compl. fj 135). |
January 2012, Burnham retrieved the evideetaed to Plaintiff’'s case from the Drug Lab
(Compl. § 152). Although Farak routinely ugbd drugs she was supposed to be testing and
frequently tested drugs while under the influence of narcotics, and was undentbecafbf
drugs when she tested the samples allegedly sold by Plaintiff, Farak nonetheked text the
envelopes submitted to her by Burnham in Plaintiff's case tested positiventoolted
subsancegCompl. 11 142-43, 146, 148-151). However, the evidence returned to Burnham by
Farak did not match what Burnham had dropped off eariex:samples were not in hesgaled
bags and did not match the descriptions of the evidence contained on the evidence tags (Compl.
19 153-58).

At Plaintiff's criminal trial in Decerber 2013, Burnha and each of the SPD Officers
testified Compl. 1 352, 354). IAwereconfronted on cross-examination with ttiecrepancies
betweerWadlegger'spolice eport, the search warrant return, and the evidencddatise
money and drugs seized hettime of Plaintiff's arrestGompl. § 355). The prosecution
introduced into evidencsixty bills allegedy seized at the time of Plaintiff's arre€dgmpl. |
371). On December 13, 2013, a jury found Plaintiff guilty of one count oftdison of a Class
A substanceGompl. § 376).

After Plaintiff's conviction and sentencinBurnham’s criminal activity came to light.

On December 30, 2015,uBnham vas indicted for larcenyJompl. § 388). The investigation
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into his wrongdoing revealed thdiy the time Burnham testéd at Plaintiff's trial, he hastolen
over $200,000 in cash submitted to him in his capacity as evidence officer in over dfiesep
narcotics investigation€ompl. § 368). Ten of the sixty-six bills introduced into evidence at
Plaintiff's trial had not been in circulation e time of Plaintiff's arrestGompl. 1 371-374).

In Count VI of his complainthrought pursuant to § 198Baintiff alleges that the SPD
Officerscovered up and lied tdampden County assistant district attornalysut thesubstantial
evidence oBurnham'’s criminal activitf{Compl. § 447).Plaintiff further alleges thahe SPD
Officersknew that this information constituted exculpatory eviden@edase like Plaintiff's
where the cash was short and Burnham was entrusted with the suspected narcoticg[(Comp
448). Count VIII of the complaint alleges that the conduct of the SPD Offisrsextreme and
outrageous and caused Plaintiff tdfer severe emotional distress (Compl. 1Y-882

In Count VIl of the complaintPlaintiff charges the City with failure to adequately
supervise and discipline Burnhamtire performance of his duties asemidence officewith
respect to Burnham'’s thefts mfoney seized from suspeetsd his handling of suspected drug
samples Plaintiff alleges that the ihad a policy or custom of failing and refusing to
investigate allegations ofisconduct made aganBurnham, and to discipline him, thhats
failure caused Burnham to believe that he could operate with impamitithat the City’sfailure
resulted in injury to PlaintiffCompl. 1 456-461).

Il. DiscussIoN

The SPD Officers and the Cihave moved to dismiss on various badekintiff
opposes on all fronts. For both grouie standard of review is the samnia.evaluating a
motionto dismiss, the court construes the complaint's-pigladed facts irhe light most

favorable to Riintiff, drawsall reasonable inferences in his favandascertainsvhether the
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complaint states a claim for which relief can be granted. Fed. R. Civ. R(@)20xrasic
Hernandez v. Fortun&urset 640 F.3d 1, 7 (1st Cir. 2011). In 8§ 1983 caescourt examines
if “the facts alleged, viewenh the light most favorable to the complaining party, show that the
[defendant’s] conduct violated some constitutional riglitirhone v. Condar372 F.3d 39, 44
(1st Cir. 2004). Under the standard laid out by the Supremg {DdAshcroft v. Igbal556 U.S.
662 (2009), and distilled by the First Circuit, the court is directed to identify aredjdrsl
statements in the complaint tifanerely offer ‘legalconclusion[s] couched ... as fgttor
‘[tjhreadbare recitals of the elements of a cause of actiddcasieHernandez640 F.3d at 12
(alterations in original) Treating the “[nJorconclusory factual allegations as true,” the court
mustdetermine if theealleged facts state “a plausible, not a merely conceivable, case for relief.”
Id. While “a complaint need not plead facts sufficient to make out a prima facie case or allege
all facts necessary to succeed at trigl¢dina-Valaquez v. Hernandez-Gregoréb7 F.3d 103,
108 (1st Cir. 2014citing Carrero-Ojeda v. Autoridad de Energia Eléctricgb5 F.3d 711, 717-
18 (1st Cir. 2014)), the elements of a prima facie case “form[] ‘part of theytwamd against
which a plausibility determination should be radd Id. (quotingRodriguezZReyes v. Molina
Rodriguez711 F.3d 49, 54 (1st Cir. 2013)). “An analysis of plausibility is ‘a corgpatific

task that requires the reviewing court to draw on its judicial experience and occsense.” |d.

at 109 (quotingsrajales v. P.R. Ports Auth682 F.3d 40, 44 (1st Cir. 2012)). That said, “the
court may not disregard properly pled factual allegations, ‘even if it strigagwy judge that
actual proof of those facts is improbableOcasieHernandez640 F.3d at 12 (quotingell Atl.
Corp. v. Twombly550 U.S. 544, 556 (2007)). “[A] court [may not] attempt to forecast a
plaintiff's likelihood of success on the merits; ‘a wpleaded complaint may proceed even if ...

a recovery is very remote and unlikelyId. at 1213 (quotingTwombly 550 U.S. at 556).
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A. SPD Officers’ Motions to Dismiss (Dkt. Nos. 26 & 63)

1. §1983 Claims

To succeed inraaction for deprivation difis civil rights, Plaintiff must show that the
defendants were acting under color of state law and that their conduct depaiveidf Bf rights
secured under the U.S. Constitution or federal I®agliardi v. Sullivan 513 F.3d 301, 306 (1st
Cir. 2008). The SPDOfficers do not challenge the allegation that they were acting under color
of law. Plaintiff alleges that the SPD Officewsolated his rights by failing to disclose
impeachment information about Burnham that could have been used in Plaintiff's 20X&lcrimi
trial, in contravention of Plaintiff's due process rights under the Fifth AmendrseeBrady v.
Maryland 373 U.S. 83, 87 (1963) (holding that “suppression by the prosecution of evidence
favorable to an accused” is a due process violatibhg SPDOfficers argue that Plaintiff's 8§
1983 claim should be dismissed as to all of them because the facts as alleged fail tat make ou
Bradyclaim.? In the alternative, th8PDOfficers argue that, even if they committedeady
violation, they are nonethedg entitled to qualified immunity because this right was not clearly
established at the time of Plaintiff's trigBecauselte decision on whether the defendant officers
are entitled to qualified immunity necessarily encompasses a decision on wihithtdf Pas
adequately allegedanstitutionaliolation bythe SPD Officersthe court turngmmediatelyto
the qualified imnanity inquiry.

Thejudgemadequalified immunity doctrinénsulates a defendant officidtom liability
“when an official’s conduct does not violate clearly established statutory oitatiosal rights

of which a reasonable person would have knowfisela v. Hughesl38 S.Ct. 1148, 1152

4 Kent filed his motion to dismiss (Dkt. N@6) separately frordvadlegger, Bigda, and Kalish,
whofiled togeher (Dkt. No. 63). Because thegumentsaised by the defendant officaare
largely the same, the court will address them collectively.
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(2018) (holding thatjualified immunity protected police officer in a Fourth Amendment
context becausthe officer’'s conduct did not violatdearly established law) (quotations
omitted). The purpose of thelearly established” requiremeistto provide clear and fair
warning to an officer that his or her conduct was unlawtitil.at 1152-53. For a right to be
clearly established, “existing precedent must have placed the statutory titutional question
beyond debate” at the time the violation is alleged to have occudefdjuotingWhite v. Pauly
137 S.Ct. 548, 551 (2017pee alsdHaley v. City of Bostqr657 F.3d39, 47-48(1st Cir. 2011)
On the one hand, there need not be a case “directly on point for a right to be clahlighest.”
Kiselg 138 S.Ct. at 1152. On the other hand, “clearly established law” should not be defined “at
a high level of generality. 1d.

The Supreme Court has counseled that the issue of qualified immunity shouldhedres
“at the earliest possible stage in litigation,” because it is an entitlem&ntrtaunity from suijt
rather than a memefense to liability.”Hunter v. Bryant502 U.S. 224, 227 (1991) (emphasis in
original). Thus, the question &ppropriately raised bg motion to dismissHaley, 657 F.3d at
47. The two-step inquiry for the court involves first examining whether the fadle@edan
the complaint make out a constitutional violation and, second, determining if thatrigbtie
was “clearly established” in settled law at the time of therdizfet’'s alleged actionld. at 47.

(a) Has Plaintiff Adequately Alleged a Constitutional Violation?

0] The Brady Rule

“Bradywas arfextensiohof a line of cases . . . in which the Supreme Court held that a
state actor violates a criminal defendant’s due process rights by the knowing ugeretiper
testimony or the deliberate suppression of evidence leading to the defendant’sawiivicti

Drumgold v. Callahan707 F.3d 28, 38 (1st Cir. 2013) (citikgles v.Whitley, 514 U.S. 419,
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432 (1995)Pyle v. Kansas317 U.S. 213 (1942Nlooney v. Holohani294 U.S. 103 (1935)).
“Bradybroke new ground in holding that a prosecutor also violates a @defendue process
rights merely by failing to disclose material evidence in his possession taabralfle to the
defendant, irrespective of the good or bad faith of the prosecutbr.Theso-calledBradyrule
applies to informabn that is claimeda be directly exculpatory and to impeachment evidence,
United States v. Bagle$73 U.S. 667, 676 (1985), as well as to inadmissible evidence that is “so
promising a lead to strong exculpatory evidence there could be no justificationHbolihg

it.” Ellsworth v. Warden333 F.3d 1, 5 (1st Cir. 2003). Moreover, Brady duty applies
beyond prosecutors to law enforcement officers generBlilymgold 707 F.3d at 38stating
thatBradys “affirmative disclosure obligation alemcompasses evidenceokyn only to law
enforcement officerand not to prosecutdis(citing Strickler v. Greenegs27 U.S. 263, 280-81
(1999);Kyles 514 U.S. at 437-384aley, 657 F.3d at 49xf. Jones v. Har093 F. Supp. 2d 57,
65 (D. Mass. 2014) (holding that tBeadyrule extends to state drimp analysts because they
“are as much an arm of the governmenar&spolice officers”).Thus,Bradyand its progeny
impose a ndault obligation on police officers tdisclose evidence to prosecuttrat is

favorable to a defendanDrumgold 707 F.3d at 38.

To make out a successtitady claim, Plainiff must show thaevidence claimed to be
withheldis material. “The evidence is material only if there is a reasonable probabilitiiddat,
the evidence been disclosed to the defense, the result of the proceeding would have been
different. A ‘reasonable probability’ is a probability sufficient to undee confidence in the
outcome.” Bagley 473 U.Sat 682. Impeachment evidence is material “where the evidence is

highly impeachingr when the witness’ testimony is uncorroborated and essential to the
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conviction.” Conley v. United Stated415 F.3d 183, 189 (1st Cir. 2008mphasis in original,
internal quotations omitted).
(i) Application

Plaintiff asserts that the SPD Officetislated hisBradyrights when they failed to
disclose impeachmentformation concerning how Burnham handhiadney that waseized by
narcotics officers and turned over to Buainhin his capacity asvidence officer.Plaintiff's
complaint states the following allegations and supports the following inferesgasling the
money evidence und&urnham’s contro?

e As night shit narcotics detectives, it was the practice of tR®®fficers to have at least
two officers count the cash when there was a seizure of money in excess of $200. When
the officers’ tallies agreed, the last officer to count the money wouldreeaidney in an
envelope, write the amount on the envelope anal sgparate evidence tag, and post the
envelope and evidence tag through a slot in the locked evidence room door (Compl.
357).

e When Plaintiff was arrestl, the SPD Officers seized $2,344 in cadradlegger repoed
thatPlaintiff had $386n cash on him at the time of his arrest. According to arrest

reports, officers seized a total of $1,958 from two female suspects (Compl. £%)123-

® To the extent that Plaintiff§ 1983claimsagainsthe SPD Officers ar@remised on

allegations about Burnham’s mishandling of the controlled substances afleg&dhed from
Plaintiff, those allegations do nappear to support Plaintiff's claims against the SPD Officers.
There are no allegatioms the complaint from which it could be inferrdthtthe SPD Officers
knew or had reason to know of Burnham’s shoddy practices related to the allegedezbntroll
substancele submitted for Drug Lab analysis. WhilBadyviolationin the criminal context
may be no fault, “a negligent act or omission cannot provide a basis for liabiliy/ 1983

action seeking compensation for loss of liberty occasionedBogdy violation.” Porter v.

White 483 F.3d 1294, 1308 (11th Cir. 2007).
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e Before any of the SPD Officers took the stam@laintiff's case each had been told by
Burnham on numerous occasionm-eases other than Plaintiff's cas¢éhathis money
count was off.Each time, the officer was told that there was less cash in the envelope
than the amourthe officer had recordedCompl. 11 35&9).

e Each of the SPD Officers had reported to a supervisor or supervisors that hedlibi¢ve
Burnham was stealinfgom cash the night narcotics unit had submitted as evidence
(Compl. 1 361).

e At Plaintiff's trial, the cash that was submitted in ende did not match the amount of
cash that Wadlegger stated in his police report had been seizkd night of Plaintiff's
arrestor the amount recorded on the evidence tag that was filled out the night Plaintiff
was arrestechor did the amount of casbcorded in the search wantaeturnmatch the
amount in the police report, or the amount on the evidend€tagpl. 1355).

e At least some of the bills submittedeasdence at Plaintiff’s trial could not have been
seized the night he was arrested beedhs bills were not placed into circulation until
after the date they were allegedly seized (Compl. §73[j2

¢ Burnham testified as the SPD evidence officer in Plaintiff's case to the chaistofigu
as to cash seized when Plaintiff was arre§@aimpl. § 367).

Because it is alleged that many of the bills introductmlémidenceat Plaintiff’s trial
were not in circulation when Plaintiff was arrested, it is reasonableeitiwat Burnham stola
substantial part of theoney that the SPD Officerslemitted as evidence in Plaintgfcase, then
replaced somef the missing money with cash he obtained from another source. Itis also
reasonable to infer that the amount of money introduced into evidence during Pdaimdiffivas

less than the amount recorded on the evidence tag and in Wadlegger’s police report and that
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when the SPD Officer®stified at Plantiff's trial, they knew or had reason to know that
Burnham hadtolen at least some tife cash seized when Plaintiff was arrested. Further, i
reasonable to infer th8urnham testifiedalselyat Plaintiff's criminal trial in 2013egardng

the chain of custodfor the seized casdnd that the SPD Officers knew or should have known
that parts of his testimony were faldgot only did the 8D Officers fail to inform the
prosecuting assistant district attorradyout Birnham’s thefprior to trial they also did nothing
to stop Burnham from testifying falsely a reliabé chain of custodguring Plaintiff’s trial.

The SPDOfficers argue that Plaintiff fails to allege facts sufficient to make out a claim
for aBradyviolation for several reasons. Oreason can be quickly addressddhe SPD
Officersassert that impeachment evidence consisting of nothing moréhthafficers’
suspicions about Burnham’s misconduct would not have been admisSgg€ommonwealth v.
Dockham 542 N.E.2d 591, 59Mass.1989) (“Evidence of specific or particular acts of lying or
similar misconduct is not admissible; nor is the opinionwitaess as to the character of the
witness being impeached.”Yhe First Circuithas stated that in considering the viability of a
Bradyclaim, it is “plain that evidence itself inadmissiloleuld be so promising a lead to strong
exculpatory evidence th#tere could be no justification for withholding itEllsworth v.

Warden 333 F.3d 1, 5 (1st Cir. 200@mphasis in original) Accordingly, the claim cannot be
dismissedsolely on the basis that the evidence the SPD Officers failed to disclosehaoeaild
been inadmissibleMoreover, the argument is premised on the contention that Plaintiff has
merely alleged that the SPD Officers suspected that Burnham was stégd)ings theparty
suing, not the party sued, who enjoys the right to frame the céamisested in the complaint.”

Haley, 657 F.3d at 49Plaintiff has alleged far more than mere suspiciBatherhe has alleged
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knowledge of a theft in his case, which would have been strong impeachment evidence, and
deliberate indifference to fal¢estimony.

Defendant Officers’ second arguménanattackonthe materiality of thalleged
impeachment evidenca,requisite finding for 8rady violation to be sustained.h&yfurther
posit that dinding of nonmaterialityis mandated by Judge Carey’s decision and the principles
of collateral estoppelThe court will begin with the issue of collateral estoppel and then address
the question of materiality

On June 26, 2017, Jud@arey issueé a comprehensive memorandum of decisioa on
series ofmotions to dismisg;dictments in caség®manate[ing] from the scandal at the Amherst
drug lab” based on the misconduct by chemist Sonja Farnekof which was Plaintiff's criminal
case Commonwealth v. Cotf@017 WL 4124972, at *1 (Mass. Sup. Ct. June 26, 2017)
(Indictment No. 2007770). Judge Carey determined that the misconduct of Farak, among other
reasons, warranted the “drastic remedy” of dismissal of Plaintiff's indictmethtgprejudice.
Id. at **36, 47. Included in hisultimate” findings of fact was the statement: “Other claims of
misconduct by government actoirs;luding Burnhamand failings, such as the deficiencies in
operating the Amherst lab, have not been shioywthemselvet® merit postconviction relief for
the reasons explained aboved. at *33 (emphasis added). It is this finding that the SPD
Officers argue is binding on this court.

This court must give a Massachusetts court judgment the same preclusive effadtdlas wo
be given that judgement under Mashusetts lawSeeMigra v. Warren City Sch. Dist. Bdf o
Educ, 465 U.S. 75, 81 (1984¥-our prerequisites must exfstr issue preclusion to apply here
(1) the prior adjudiation reached a final judgme(i2) Plaintiff was a party to the prior

adjudcation; (3) the issue the SRO¥ficers seek to preclude is identical to the issue in the prior
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adjudication; and (4) the issue sought to be precluded “must have been essentdiicethe
judgment.” Kobrin v. Bd. of Registration in MedB32 N.E.2d 628, 634Mass.2005) (quotations
omitted) With respect to the first element, the finality of the judgmevigssachusetts courts
also require that appellate review must have been available in the earlier case b&fore issu
preclusion will arise.”In re Soms Networks, IncSholder Derivative Litig, 499 F.3d 47, 57
(st Cir. 2007)citing Sena v. Commonwealtt29 N.E.2d. 986, 99Mass.1994)).

The SPD Officergssert that Plaintiff ibarred from arguing that evidence of Burnham'’s
misconduct as evidence officer can be considered material for purposes of estabBshihyg
violation because Judge Carey already decided $he i® the contrary. Their argument for
collateral estoppel argument fails o first element:the decision cannot be considered final on
the point for which the defendants rely on it. Assuming solely for the sake of argument that
Judge Careyuledthat Burnham'’s thefts of money from the evidence room were not a basis for
postconviction relief® Plaintiff hadno way to appeal such a findinglaintiff's motion to

dismiss was granted on the basis of other government misconduct. Had the Comthonweal

6 In fact, Burnham's transgressions with cash played little, if any, role in JudggsCare
consideration of the motions to dismiss the indictments. Aside from noting inribduiction to

his decision that Burnham had been indicted for this miscon@atity 2017 WL 4124972, at

*1, Judge Carey only referenced Burnham'’s iolthe various defendants’ cases in the context
of his handling of the suspected drugs he submitted to the Drug Lab for analysis. While noting
that Burnham’s mishandling afrugs “facilitated” Farak’s scheme, Judge Carey ultimately
concluded that the evedice did not support a finding that Burnham himself tampered with the
substances he submitted for analysis at **9, 60. Judge Carey’s opinion does not refer to
Burnham'’s theft of money from the SPD evidence room in general, or to the theft of money
seizedin Plaintiff's case. Te section of Judge Carey’s opinion addresBiagntiff's motion to
dismiss thendictmentsagainst hindoes not mention Burnham at aBecause the

Commonwealth did not oppose, Judge Carey did not rule on Plaintiff's nfotiamew trial,

which was premised in part on Burnham’s misconduct. 3$ieei of Burnham'’s thefts of cash
was hardly‘essential’ to Judge Carey’s judgmemt Plaintiff's motion to dismiss the indictment
returned against himAccordingly, the SPD Officers’ collateral estoppel argument breaks down
on both the third and fourth elements of the test as well.
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appealed the decision, Plaintiff could have defended the judgment on the basis of Burnham’s
misconduct.SeeBoston Edison Co. v. Boston Redevelopment ARifh.N.E.2d 728, 73& n.5
(Mass.1977). However, barring an appeal from the Commonwealth, which was not
forthcoming, Plaintiff could not appeal the favorable outcome on the basis of a disagreement
with a particular finding.SeeCommonwealth v. Grave$12 Mass. 282, 283 (1873) (“The
defendant is not legally aggrieved by his discharge from custody, and therefore canriot appea
from the order of discharge.”).

Leaving aside the question of collateral estoppel, the GfiBers assert tha&laintiff
has not identified withheld evidence that meets the materiality requireméetBradyinquiry
because there is no “reasonable probability” that the trial would have come erérdlif had
theimpeachmeninformationabout Burnhanbeen disclosed to the prosecutor and, through the
prosecutor, to defense couns8eeConley 415 F.3d at 188 (“Impeachment evidence must be
material before its suppression justifeesew trial.”) (citingWood v. Bartholomeyb16 U.S. 1, 5
(1995)).

“The strength of impeachment evidence and the effect of suppression are evaltraed in
context of the entire record to determine materiality. Evidence is immaterial wisere it
cumulative or merely impeaches a witness on a collateral istlretéd Stées v. Paladin748
F.3d 438, 4441st Cir.2014) (internal citatioromitted). In evaluating the strengih
impeachment evidence caurt takes into account whether the evidence was unique or
cumulative as well as whether there was other evideneagly corroborating the withess’
testimony such that the impeachment evidence could be said to have had “littlevprediat.”

Paladin 748 F.3d at 444Ultimately, Plaintiff will be required tghow thathad he had access
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to the undisclosedvidene, theres a reasonable probability that the outcarhbistrial would
have been differentBagley 473 U.S. at 682.

A short answer to the SPD Officersintention that there is no reasonable probability
that the outcome would have been diffedesg in the Commonwealth’s response to Plaintiff's
motion for a new trial. The Commonwealth assented to that motion, stating, ashaBisg
misconduct, that “the discovery that curreticgtwas admitted into evidence at [Penatés|l
as circumstantial evidence of distribution had not been in circulation aftéd>gnate was
arrestedvould have had a profound effect on [Penate’s] trial and probably would have been a
real factor in the jury’s determinatioDkt. No. 40 at 14).Burnham testified dtial as the SPD
narcoticsevidence officer to the chain of custody for the money and drugs the Commonwealth
chose to introducmto evidence at Plaintiff’s triah support of the distribution charg®@laintiff
brought the discrepancies about the amounts of cash in the police report, the eaiglesmoe
the warrant return to thary’s attention (Dkt. No. 40 at 10-11Y.he cashas the Commonwealth
indicatedin its assent to Plaintiff’'s new trial motipwas helpful, albeit perhaps not necessary,
circumstantial evidence of Plaintiff's alleged involvembén the distribution, as opposed to mere
possession, of herairin Farak’s absenceéBurnham’s testimony about the provenance of the
drugs was probably essential. At the very least, Burnham was artamp@ommonwealth
witness.

Materiality is in parta question ofact. SeeDrumgold 707 F.3d at 39 (“We may rule in
[the defendant police officer’s] favor only if no reasonable person could view the wlithhel

evidence as material.(§iting Zacharv. Lee 363 F.3d 70, 73 (1st Cir. 2004prrea v. Hosp.

" Plaintiff's counsel represents thjators wereinformed that the alleged drug samples were
initially submitted to Farakor analysis, but she was under indictment for evidence tampering
and therefore unavailable to testify (Dkt. No. 40 at 12).
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San Franciscp69 F.3d 1184, 1191 (1st Cir. 1995))helcourt cannot sahat all reasonable
persons would view as immaterial the informatiloat Plaintiff's was one in a long lire# cases
in which narcotics unit officers had seizewre cash than Burnham acknowledged receiving
from them that they had complainadternallythat he was stealingnd that they had seized
more cash at the time of Plaintiff's arrest than the prosecution had intcothicevidence
This evidence is unique, it was relevant to the credibility of an importaméss, and there was
no other evidence to corroborate Burnham'’s (false) chain of custody testifloese is,
moreover, a reglossibility that timelydisclosure ofnformation about Burnham would have led
to the discovery that the money the Commonwealth sought to introduce as @rgiahst
evidence of Plaintif§ distribution of narcotics was not the moneized at the time of his arrest
and could not be introduced into evidence, and, further, that the Commonwealth would have
been forcedo account for this gap in issidence. The court cannot say, as a matter of law, that
the result of Plaintiff's criminal trial would have been the santieefimpeahment evidence
Plaintiff claims the SPD Officers posses$ed been disclosedseeDrumgold 707 F.3d at 41
(evidence that thstate’seyewitness receivgaecuniary benefits from the defendant police
officer, whichwasnot disclosed tthe plaintiff at the time of his criminal triatpould have
undermined thevitness’scredibility and testimony

Moreover, the allegations in the complaint also make out a claim for a caoosttut
violation under thé/looneyline of cases. That case law established the proscription “against
intentionally concealing evidence and permitting false testimony to be givatetdralant’s
trial.” Haley, 657 F.3d at 49. Due press rights are contravened whaw enforcemenofficers
“deliberately keep the defense in the dark about important evidenoeder “to grease the skids

for false testimony and encourage wrongful convictioia.”at 4950. In this case, the
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allegations in the complaint support the inference that the SPD Officers, whsiibédeat
Plaintiff's trial, knew that Burnham’sstimony regarding a reliable chain of custody forcingh
was false and, yet, said nothing to the prosecutors or to the defense.

Plaintiff's factual allegatins, and theeasonable inferencés which they give rise, may
not prove out. Howevert ¢his early stage, the cowwdamot dismiss Plaintiff's § 1988laims
against the SPD Officermn the basis that a constitutional violation has not been adequately pled.
SeeMarrero-Rodriguez v. Municipality of San Jua&v7 F.3d 497, 502 (1st Cir. 2018}ating
that the court was “reluctant” to dismiss a 8§ 1983 case at the motion to dismiss stage becau
although the allegations mighot prove to be true, the inferences maesdrawn in plaintiff's
favor). The SPDOfficers’ arguments as to the insufficiency of the pleadings on the issue of
causation or the necessary state of mind are similarly prenfature.

(b) Was the right clearly established?

The second step of tlggalified immunity analysis, after determiningaittonstitutional
right wasviolated, is whether the state of the law at the time wastbatlan officer could be
said to be on notice that his conduct was unlawful. The inquiry into whether hagheen
clearly established itself has two parts. First, the court must examine the thatéaw leading
up to the point of the alleged infringemeil@rumgold 707 F.3d at 42. Second, the court must
evaluate- given the particular facts of the castwhether a reasonable defendant would have

understood that his conduct violated the plaintiff's constitutional rights. " The SPDOfficers

8 The court acknowledges and leaves for another day the question of whether Plaintiff can
succeed in his 8§ 1983 claim foBaady violation without showing that the officers acted
deliberately or with reckless disregard to Plaintiff's rights, or whether sonmeecidsable state
of mind might suffice.” Drumgold 707 F.3d at 43 n.1®nodimelev. Derienzo 13-CV-
3461(ARR)(RLM), 2016 WL 3561708, at **4-5 (E.D.N.Y. June 27, 2016) (noting circuit split
on the degree of a defendant’s culpability required to succeed on a § 1983 claBnady a
violation). Plaintiff has adequately pled knowing or reckless violations of his rights.
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assert that the question of whether an officBrady obligation would extend to disclosing
general suspicions of a fellow officer's misconduct is uncertain. Thus, they drgy@révail
on the defense of qualified immunity because the court canndiaaé right to impeachment
evidence encompass sgculation about another officer’'s wrongdoing.

As to the fist inquiry, in 1942, the Supreme Court held that a defendant’s due process
rights were violated by a state actor’s “knowing use of perjured testimony or therdtdi
suppression of evidence leading to the defendant’s convictldndt 38 (citingMooney 294
U.S. at 103Pyle 317 U.S. at 213). In 1963, the Supreme Court recognized an affirmative
obligation on the part of prosecutors to disclose exculpatory evidence to deferidtanis.373
U.S. at 87Drumgold 707 F.3d at 43. As of 1985, the lawms\wclear that information
encompassed within tli&grady obligation included evidence that was either exculpatory or
impeaching.Bagley 473 U.S. at 67@rumgold 707 F.3d at 38. In 1995, the Court extended
this obligation to evidence known only to lawf@cement officers Kyles 514 U.S. at 437-38
Haley, 657 F.3d at 49. Thus, “law enforcement officers have a correlative duty to turn over to
the prosecutor any material evidence that is favorable to a defen@antigold 707 F.3d at
38.

Defendan®Officers assert thatt the time of Plaintiff's trial, the law was not clearly
established that they had an obligation to disclose their “suspicions” of@nimimalfeasance.
However, it is not the defendant who defines the claims, but the plaintifione 372 F.3d at
46 (“Courts must be careful not to permit an artful pleader to convert the doctgualdfed
immunity into a hollow safeguard simply by alleging a violation of an exceedingly nebulous
right. Courts must be equally careful, howewet, to permit a defendant to hijack the plaintiff's

complaint and recharacterize its allegations so as to minimize his or hétyligh$ee also
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Haley, 657 F.3d at 49. As is set forth aboR&intiff's complaint, fairly readpaintsa far more
damning picturef the SPD Officersgeneral knowledge about Burnham'’s thefts and specific
knowledge about Burnham’s misconductPlaintiff’'s case. A reasonable inference from
Plaintiff's allegationgs not that the SPD Officelsad a mere suspicion of Burmha
malfeasance, but that they had actual knowledge of it, and knowledge that he had stolen money
from the cash submitted as evidence in Plaintiff's case

Whenthe constitutional violatioalleged by Plaintiff is defined adalure to turn over
impeachment evidence regarding a witness whexénony was importand the criminal case,
it is evident that the state of law in 2013, when Plaintiff was tried, put police affocenotice
thatBradyobliged them tdell prosecutorshat their withessBurnham, had stolen money from
the evidence room in the past and, in Plaintiff's case in particlitze.law was firmly
established at the time of Plaintiff’s trial tHatady required the government to “disclose
impeachment evidence that could have been used to impugn the credibility” of a ‘hegswit
Conley 415 F.3d at 18€iting Giglio v. United State405 U.S. 150 (1972)). Moreover, the
state of the law in this circyifrom 2005 onwardyasthatan officer’'sBrady obligation
extended to evidence that could be used to impeach a fellow law enforcement tifia€f91
(concluding that suppression of an FBI memorandum that could have been used to impeach the
testimony of a police officer during the triafl a fellow officerfor perjury and obstructioaf
justiceconstituted @radyviolation); cf. Drumgold 707 F.3d at 43 (holding that by 1989 the law
was clearly established that law enforcement officer may not deliberately suppress material
evidence tht is favorable to defendant,” and concluding that an officer violaBzddy by

failing to disclosdhat he prouled financial assistante a key witness).
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Finally, it is no answer to Plaintiff's allegations to contend that there wBsatty
violation because the prosecution disclosed Burnham’s misconduct by introducing inteeviden
bills that were not in circulation at the time of Plaintiff's arrest. Supreme Couisfdes lend
no support to the notion that defendants must scavenge for hintsigtlasedBrady material
when the prosecution represents that all such material has been discReeksvDretke 540
U.S. 668, 695 (2004). At trial, the prosecution elicited testimony from Burnham substantiating
the chain of custody for the cash introduced in evidence. Defense counsel had no reason to be
suspicious of that testimony. “Arule . . . declaring ‘prosecutor may hide, defendanseek,’
is not tenable in a system constitutionally bound to accord defendants due pritess696.
Plainiff's allegations of reckless or knowingolations of Plaintiffs’ due process rights
may not be born out on a more compieteord. However, at the motion tdismiss stage, the
court cannot find that the SRDXficers are entitled tqualified immunity.
2. Intentional Infliction of Emotional Distress
Count VIII alleges that the conduct by Defendant Officers was “extreme andemuigag
and likely to result in severe emotional distress to Plain@bmpl. § 463). Under
Massachusetts law, there are four elements to a claim for intentional infliceomotibnal
distress: (1) the defendant “intended, knew, or should have known that his conduct would cause
emotional distres$(2) the defendant’s conduct was “extreme and outragé(@)sthe
defendant’s conduct caused the plaintiff emotional distresis(grihe plaintiff's emotional
distress was sever@olay v. McMahonl10 N.E.3d 1122, 1128/ass.2014). “The conduct at

issue must go ‘beyond all possible bounds of decency, and [be] regarded as atrocious, and utterly

° Procedural aspects of this case have been superseded by the Antiterrorism and Eféattive D
Penalty Act of 1996.
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intolerable in a civilized community.”Bazinet v. Thorpel90 F. Supp. 3d 229, 240 (D. Mass.
2016) (quotingPolay, 10 N.E.3d at 1128)). In addition to his conduct being extreme and
outrageous, the defendanust have “acted in [a] targeted and malicious manrieud v.
Glodis 52 F. Supp. 3d 84, 100 (D. Mass. 2014). For example, a defendant’s conduct can be
considered “heartless, flagrant, and outrageous” when he or she proceeds toeaictae of
actualknowledge that such actions would impact a plaintiff who “is peculiarly susaefiibl
emotional distress, by reason of some physical or mental condition or peculi@égrge v.
Jordan Marsh Cq.268 N.E.2d 915, 921 (Mass. 1971).
DefendanKent argues that Plaintiff's allegations do notfgd to make out this claim
because the complaint is devoid of allegations appetific actionsindertaken by Kent
targeting Plaintiff1® Henriquez v. City of Lawrenglo. 14€v-14710, 2015 WL 3913449, at *5
(D. Mass. June 25, 2015) (dismissing claim for intentional infliction of emotional distriesre
the complaint lacked allegations that the defendant engaged in any conduct directed at the
plaintiff). Additionally, Defendant Kent asserts that the allegatibamselves do not present
conduct “so outrageous in character, and so extreme in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized
community.” Foley v. Polaroid Corp.508 N.E.2d 72, 82ass.1987) (quotations omitted).
Accepting the allegations in the complaint as true, and drawing all reasanigoences
in Plaintiff's favor, the court concludes that Plaintiff has adequately allegkina for

intentional infliction of emotional distres3.his case is similar thimone v. United State§79

10 Though Defendants Wadlegger, Bigda, and Kalish ostensibly seek dismissal of Count VIII,
unlike Defendant Kent, their memorandum in support of dismissal contains no argurhent wit
respect to this counfThus the cours discussion focuses on Defendant Kent's arguments
though they apply with equal foe to all the SPD Officers
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F.3d 79, 94 (1st Cir. 2009), in which the Court of Appeals affirmed the district condiadiof
liability for intentional infliction of emotional distress where the law enfoetdefendants had
willingly participated in framing scapegoged” civilians and then acted to cover up their
malfeasances. The court noted specifically #&hiding of extreme and outrageous conduct
“may be grounded either on actual knowledge or dafandant’s deliberate disregard of a
substantial probability that his actions will produce severe emotional distidsat 95 cf.
Bazinef 190 F Supp. 3dt 240 (denying motion to dismiss where allegations in complaint
charged law enforcement defentiawith “fabricating evidence in an effort to obtain criminal
charges against an innocent citizen who was in the midst of a suicidal breakd®an&over,
under Massachusetts law, “claims for intentional infliction of emotionakdistmay be founded
on a pattern of misconductl’imone 579 F.3d at 98.

The allegations and reasonable infersmezived therefrom are that the SPD Offigers
including Defendant Kent, had actual knowledge that Burnham'’s testimony at Pkintiff’
criminal trial was false The SPD Officers counted the money seized at the time of Plaintiff's
arrest and reached agreement on an amount that Burnham later told the-effaresistent with
his past practice was too high (Compl. 1 123-24, 363}, when crosexamined by Platiff's
attorney, the SPD Officers did not fully account for the difference between thengsisted in
the police reports and on the warrant return and evidence tags (Compl. 1 355); Butsélgm fa
testified about the sums of money seized and the diainstody (Compl. {1 3668, 37174);
and yet at no point did the SPD Officers bring to the attention of the prosecuting distri
attorneys their knoledge of Burnham’sastwrongdoingand likely current malfeasance
(Compl. 1 362). The SPD Officers’ conduct may be considered extreme or outrageous premised

on the allegation or thieferencethat they had actual knowledge or that they acted with
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“deliberate disregard of a substantial probability that [their] actionsgy produce seare
emotional distressfor Plaintiff. Limone 579 F.3d at 9%citing Simon v. Solomo®31 N.E.2d
556, 562 (Mass. 1982) (concluding that a defendant could be held liable for intentional infliction
of emotional distress where he “violated his duty to ftlantiff] recklessly by outrageous
omission to act, and thereby caused [Beklere emotional harm”).

Accordingly,the SPD Officersmotionsto dismiss Count VIII will be denied
B. Defendant City of Springfield's Motion to Dismiss (Dkt. No. 63)

Plaintiff's only claim against the City, in Count VII, @8 1983laim premised on the
City’s alleged policy or custom of failingp supervise and discipline Burnham lfas thefts of
cash submitted as evidence by narcotics officers and his dhamoNing of narcotics samples
submitted to the Drug Lab for analysis (Compl. 11 456-460).

A city can bdiable pursuant to § 1983 when a plaintiff shahat a municipal policy or
custom was the driving force behind a constitutional violation committed by one of its
employees.Young v. City of Providence ex. rel. Napolitan64 F.3d 4, 25 (1st Cir. 2005)
(citing Monell v. Dep’t of Soc. Sery<l36 U.S. 658, 694 (1978)Monellliability cannot be
based on a theory oéspondeat superiorilt is only when the governmental employees’
‘execution of a government’s policy or custom . . . inflicts the injury’ and is the mgdairce’
behind the constitutional violation that a municipality can be liabig.’at 25 (quotingvonell,
436 U.S. at 694) (omigsms in original). To successfully make outhdonell claim, a plaintiff
must show, first, that his “harm was caused by a constitutional wie)atnd second, that the
City [was] responsible for that violation.Id. at 26. Furthermore, a plaintiff must show
causation and a requisite level of fault. The city’s custom or policy must “gchaasié caused

the plaintiff's injury,” and the city must have been deliberately indifferettigélaintiff's
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constitutional rights.ld. The First Circuit has recognized this standard as “exceptionally
stringent.” Crete v. City of Lowell418 F.3d 54, 66 (1st Cir. 2005) (citivgung 404 F.3d at
30).

The City argues that Plaintiff's complaint fails to state a plausible claim eitdtehith
injuries stemmed from a constitutional violationthat any such violation was caused by a
municipal policy or customtt As to the first argument, theurt has already found that the
complaint adequately alleges a constitutional violation and that Plaintift isarred by
collateral estoppel from pursuing this clattnAt the motion to dismiss stader the reasons set
forth abovethe first element is satisfied. The remaining questiondelieerate indifference
andcausd#ion. See Young404 F.3d at 26Cox v. MurphyCivil No. 12-11817-FDS, 2016 WL
4009978, at *7 (D. Mass. Feb. 12, 201€a(ing that plaintiff asserting &onell claim for
failure to supervise must show that the municipality had a custom, policy or eraictailing to
investigate or discipline its officers; this custom, practice or policy demwtsutaliberate
indifference to the rights of citizens; and that the custom, policy or practis¢he cause of the
alleged constitutional violation)

The Cityargues that #h complaint does not allege a patterBddy violations such that

it should have been on notice that Burnham required investigation or better sopervise

1 The City also presses thegamentthat it cannot be liable baséte actions of SPDfficers

Kent, Wadlegger, Bigda, or Kalish because none of them violated Plaintiff'stotiogtl

rights. The court will pass on this éif argument as it appears from Plaintiff’'s complaint that
the allegations regarding the City’s listty under 8 1983 rely on the alleged customs and
policies of the City that permitted Burnham to mishandle evidence and steal mamey wit
impunity (Compl. § 455461).

2 As is the case with respect to the SPD Officers, the complaint does not allege @iy th
knew or had reason to knoprior to or at the time of Plaintiff's triabf Burnham’s slipshod
practices in handling controlled substances. Utlteapplicable standard set out in the body of
the memorandum and order, the complaint does not make out a claim against the City on this
basis.
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City furtherargues thathe misconduct Burnham committed in Plaintiff's caajch it defines
as stealing from the seized currency and replacing the seized currency with tlifiéseis so
differentfrom thereports of Burnham’s misconduct by narcotics unit officees éteaing cash
from the evidence roonthat the City canot be said to have been on notice of the possibility
thatBurnham’s conduct would ledd a constitutional harmSeeConnick v. Thompso®63
U.S. 51, 63 (2011) (finding that the plaintiff faileddemonstrate deliberate indifference when
there was nonoof of apatern of similarBradyviolations that would have put the municipality
“on notice that specific training was necessary to avoid this constitutionaiomd)a

The City’s reading of Plaintiff's allegations is unduly restrict@taintiff claims
infringement of his due process rights underRiftn Amendment, of which Brady violation is
one type.See Drumgold707 F.3d at 38A criminal defendans due processghts are
infringed when officers fail to disclose expatoryevidenceincluding impeachment evidence,
and they are infringed when officers “intentionally conceal[] evidence and pdatse
testimony to be given at a defendant’s trigHaley, 657 F.3d at 49.

Plaintiff alleges that Burnham’s thef®$ money turned over to him in his capacity as
SPD narcotics evidence officexsulted in a violation of Plaintiff's due process rights under the
Fifth Amendment?® He has alleged a lorgfanding practicey Burnham of stealing funds
seized by narcotics office(€ompl. 11 113-15, 127-132) that was known tdfélisw officers
(Compl. 11 35&860), who reported their suspicionsstperior officers in the SPi®ho had the
authority to make and enforce SPD policy (Compl. § 361). He has further allegduttS&D

undertook no invatigationand that no disciplinary action followed these repazZanipl. 11

13 Plaintiff's complaint alleges violation of his rights to due process and a fair tidak the
Fifth, Sixth, and Fourteenth Amendments (Compl. { 453).
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358-369) Over the decades in his role as evidence offx@mham managed to steal more than
$200,000 in cash inver a lundred different casesd misappropriated money in many others
(Compl. 1 368). Burnham stole from the cash seiz&damtiff's case Comg. | 12324, 355-
362), then testified falsely to the chain of custody when the cash was introduced inesgitdenc
Plaintiff's trial (Compl. 367-68, 371-74).

For pleading purposes, Plaintiff has adequately alleged that the CitywedHdsettled
“custom, policy, or practice” of failing to investigatemerous, sometimes heated complaints
about Burnhans thefts fran the money being seized by SPD narcotics officérhitfield v.
MelendezRiverg 431 F.3d 1, 13 (1st Cir. 2005)dting that, whilenot officially authorized
some practicemay be so well-settled and widespread that a municipality’s policymaking
officials can be said to have actual or constructive knowledge of &inel yet have done nothing
to end them). On the question of causation, it must be left to a finder of fact to deettieny
because of the City’s deliberate indifference to complaints about Burnham, d&ieedrthe SPD
narcotics evidence fi¢er, able to testify falsely anglithout challenge, to the chain of custody
for drugs ad cashgenerally angpecificallyin Plaintiff’'s caseresulting in a violation of
Plaintiff's due process rights.

The City’s reliance o€onnick v. Thompso’63 U.S. 51 (2011), is misplaced. In
Connick theSupreme Court reversed a jury finding of liability against the defendant district
attorney for failure t@dequatelyrain the attorneys under his authority on thHgiady
obligations. The jury “rejected [the plaintiff's] claim that an unconstitutionaligy caused the
Bradyviolations.” Id. at 57. The Court held that the district attorney could not “be held liable
under § 1983 for failure to tralmasedon a singléBradyviolation,” id. at 54,becausé¢he

plaintiff had to show that the defendant was deliberately indifferent to thiadikd of
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employees violating his constitutional rightsl. at 71. Therefore, the plaintiff§ 1983 claim
premised on failure to train had to include a showing qfadtérn of similar violation$ Id.
Additionally, the earlier incidents used to establish a pattern had to be simailayheto put the
defendant “on notice that specific training was necessary to avoid this wimsdl violation.”
Id. at 63.

Nowhee in his complaint does Plaintiff allege a failure to traga basis for his claim
against the City Count VII alleges “a policy or custom of failing to investigate allegations of
misconduct” and “failing to discipline” Burnham for his miscond@orpl § 458). In support
of this claim, Plaintiff has alleged numerous reports made to supervisory SE&ébout
Burnham'’s thefts. As the Supreme Court explainegdannick 8§ 1983 liability premised on a
municipality’s custom or policy depends on shiogveither that the policy itself was
constitutionally infirm oy as Plaintiff allegekere,that the municipality was deliberately
indifferent to the likelihood of constitutional violations resulting from the custopolcy. The
touchstone is predictabilitySeeConnick 563 U.S. at 71 (“To prove deliberate indifference, [the
plaintiff] needed to show that [the defendant] was on notice that, absent additiecified
training, it was ‘highly predictable’ that the prosecutors in his office woultbb&unded by
those gray areas and make incorietdy decisions as a result. In fact, [the plaintiff] had to
show that it waso predictable that failing to train the prosecutors amountedrscious
disregardfor defendantsBradyrights.”) (emphasis imriginal). Here, &cepting thallegations
in the complaint as true, it canrimé said that no reasonable finder of fact could conchatethe
allegedviolation of Plaintiff's due processghts was an unpredictable result of the blind eye

turned by theCity to repeated reports of Buram’s misconduct
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There is much to learn instovery abouteports to the Cityabout Burnhanprior to
Plaintiff's trial. At this stage, the court must accali¢gations in the complaint as traaken as
true, the allegations plausibf{ate a claim for relief undévionell. SeeHaley, 657 F.3d at 52
(reversing a dismissal of § 1983 claims against the city because, though the oitgusig
dispute[d]” the existence of an unconstitutional policy or dibdeate indifference to the need
for training, the issue was whether the complaint painted a “plausible picture”).

l1l.  CONCLUSION

For the reasons set forth above, the Motions to Dismiss by Defendant Kent (Dkt. No. 26),
Defendants Wadlegger, Bigda, and Kalish (Kdt. No. 63), and by the City of Springfield (Dkt.
No. 57) are hereby DENIED.

It is so ordered.

[s/ Katherine A. Robertson

KATHERINE A. ROBERTSON
United States Magistrate Judge

DATED: September 27, 2018
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