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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

DARLENE MARIA LOPARDO,
Plaintiff,
V. Case No. 3:1¢v-30185KAR
NANCY A. BERRYHILL,
Acting Commissioner of Social
Security Administration,

Defendant.

MEMORANDUM AND ORDER REGARDING PLAINTIFF'S MOTION FOR JUDGMENT
ON THE PLEADINGS AND DEFENDANTS MOTION TO AFFIRM THE DECISION OF
THE COMMISSIONER
(Docket Nos. 1% 14)

ROBERTSON U.S.M.J.

l. INTRODUCTION

Darlene Maria Lopard@'Plaintiff") brings this action pursuant to 42 U.S.C. § 1383(c)(3)
challenging the final decision of the Acting Commissioner of Social SeU@gmmissioner")
denying her application f@ocial Security Disability Insurance Benefits ("D)B'Plaintiff
applied forDIB on November 6, 2014, alleging a September 1, 2014 onset of disability, due to
problems stemming frorie followingimpairments: depression; anxiety; heel spur syndrome;
coccyx pain; and plantar fagis (A.R. at 185, 202, 2068 On September 2016, the

Administrative Law Judge ("ALJ") found that Plaintiff was not disabled and denred he

L A copy of the Administrative Recordeferred to herein as "A.R.has beefiiled underseal
(Dkt. No. 10).
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application foDIB (id. at19-27).2 The Appeals Council denied revieid.(at1-8) and thus, the
ALJ’s decision became the findécision of the Commissioner. This appeal followed.

Plaintiff appeals the Commissiorgedenial of her claim on the ground that the decision is
not supported by "substantial evidence" under 42 U.S.C. 8§ 405(g). Pending before this court are
Plaintiff's motion for judgment on the pleadings requesting that the Commissioner's decision be
reversed or remanded for further proceedings (Dkt. No. 12), and the Commissionersfanoti
an order affirming the decision of the ALJ (Dkt. No. 14). The parties have consertied to t
court's jurisdiction (Dkt. No. 20)See28 U.S.C. 8§ 636(c); Fed. R. Civ. P. 73. For the reasons
stated below, the court will grant the Commissi@erotion for an order affirming the decision
and deny Plaintiff's motion.

Il. LEGAL STANDARDS

A. Standard for Entitlement to Disability Insurance Benefits

In order to qualify foDIB, a claimant must demonstrate that she is disabled within the
meaning of the Social Security AttA claimant is disabled for purposesiB if she "is
unable to engage in any substantial gainful activity by reason of any mgdieddirminable
physical or mental impairment which can be expected to result in death or &hkitdsted or
can be expected to last for a continuous period of not less than twelve months.” 42 U.S.C. 8
423(d)(1)(A). A claimant is unable to engage in any substantial gainful getivén she

is not only unable to do [her] previous work, but cannot, considering [her] age, education,
and work experience, engage in any other kindubtantial gainful work which exists in

2 Plaintiff had applied for DIB and Supplemental Security Income on October 19aR€didg
an onset of disability on December 1, 2QAIR. at65). On August 28, 2014 different ALJ
determined that she was capable of performing her past work as a cashikewraidre, was not
disabled id. at 72, 73). Plaintiff did not challenge that determination.

3 There is no challenge to Plaintiff's financial need for purposestitieerent toDIB, see42
U.S.C. 8423(a)(1)(A)



the national economy, regardless of whether such work exists in the immeelzaie a

which [s]he lives, or whether a specific job vacancy exists for [her], or wheafher [

would be hired if [s]he applied for work.
42 U.S.C. 8123(d)(2)(A) The Commissioner evaluates a claimant’s impairment under-a five
step sequential evaluation process set forth in the regulations promulgatedsbygitie&Security
Administration ("SSA"). See20 C.F.R. § 404.1528)(4)(i}-(v). The hearing officer must
determine: (1) whether the claimant is engaged in substantial gainful activityhé&)er the
claimant suffers from a severe impairment; (3) whether the impairment meetals &tsted
impairment contained iAppendix 1 to the regulations; (4) whether the impairment prevents the
claimant from performing previous relevant work; and (5) whether the impdiprnarents the
claimant from dong any work considering the claimant’s age, education, ak@xym@rience.
See id;see also Goodermote v. Sec’y of Health & Human S&96.F.2d 5, 6-7 (1st Cir. 1982)
(describing the fivestep process). If the hearing officer determines at any step of the evaluatio
that the claimant is or is not disabled, the analysis does not continue to the next step. .2 C.F.R
404.1520a)(4).

Before proceeding to steps four and five, the Commissioner must make an asse$sm
the claimant's Residual Functional Capacity ("RFC"), which the Commissieasrat step four
to determine \Wwether the claimant can do past relevant work and at step five to determine if the
claimant can adjust to other workee id.

RFC is what an individual can still do despite his or her limitations. RFC is an

administrative assessment of the extent to which an individual’'s medically detblenin

impairment(s), including any related symptoms, such as pain, may causeapbysi

mental limitations or restrictions that may affect his or her capacity to doneiatied

physical and mental activities

SocialSecurty Ruling ("SSRY 96-8p, 1996 WL 374184, at *2 (July 2, 1996).



The claimant has the burden of proof through step four of the analysis, including the
burden to demonstrate RFElaherty v. AstrugCivil Action No. 11-11156-TSH, 2013 WL
4784419, at *8-9 (D. Mass. Sept. 5, 2013) (citBtgrmo v. Barnhart377 F.3d 801, 806 (8th
Cir. 2004)). At step five, the Commissioner has the burden of showing the existenio® iof |
the national economy that the claimant can perform notwithstanding his or hetioestand
limitations. Goodermote690 F.2d at 7.

B. Standard of Review

The district court may enter a judgment affirming, modifying, or reversingrtake f
decision of the Commissioner, with or without remanding for reheaBGeg42 U.S.C. § 405(Q).
Judicial review "is limited to determining whether the ALJ used the progak $éandards and
found facts upon the proper quantum of evidens®adrd v. Comm’r of Soc. Se@11 F.3d 652,
655 (1st Cir. 2000). The court reviews questions ofdawove but "the ALJ's findings shall be
conclusive if they are supported by substantial evidence, and must be upheld 6halvkas
mind, reviewing the evidence in the record as a whole, could accept it as adequate td&ippor
conclusion,' even if the record could also justify a different conclusidpplebee v. Berryhill
744 F. Appx 6, 6 (1st Cir. 2018) (quotingodriguez v. Sec'y of Health & Human Sergg7
F.2d 218, 222-23 (1st Cir. 1981) (citations omitted). "SubstaeNidience review is more
deferential than it might sound to the lay etlrough certainlymore than a scintillaf evidence
is required to meet the benchmark, a preponderance of evidence i®uaaty'v. Berryhil] 887
F.3d 7, 13 (1st Cir. 2018) (quotimath Iron Works Corp. v. U.S. Dep’t of Lab836 F.3d 51,

56 (1st Cir. 2003) In applying the substantial evidence standard, the court must be mindful that
it is the province of the ALJ, and not the courts, to determine issues of credibsiilyere

conflicts in the evidence, and draw conclusions from such evid&e® Applebed44F.



App'x. at 6. That said, the ALJ may not ignore evidence, misapply the law, or judgesmatt
entrusted to expertdNguyen v. Chaterl72 F.3d 31, 35 (1st Cir. 1999) (per curiam).

[I. FACTS

Plaintiff alleges that the l1AJ erred by: (1) omitting depression and anxiety as a severe
impairment asteptwo of the sequential evaluation procg®y limiting his consideration of
medical evidence arfdiling to assign weight to medical consultamginions; and (3) failing to
include restrictions oRlaintiff's ability to stoop, bend, and balance in the RFC notwithstanding
his inclusion of those restrictions in the hypothetical that he posed to the Vocatipeal &/E)
at the hearing. Accordinglthe background information will be limited tacts relevanto those
issuesand additional pertineffiacts will be discussed in the analysis.

A. Plaintiff's Background

At the time of the hearing before the ALJAngust 2016, Plaintiff was 4gears ¢d and
lived with her motherid. at39, 51). Plaintiff graduated from high school d@rmh college with
an associatdegree in office procedural(at39, 207) Plaintiff had worked aa cashieanda
sales associate in retail stoeb at 207). Shevas employed aa food service worker in an
assisted living facilitfor seven and onbalf yearsfrom November 2006 tBebruary2014 (d. at
39-40, 207, 497) She testified thathe was laid offlue toa managemerthangeand her
complaints about chronic pairm(at 40). [uring thefirst two yearsof heremployment at the
assisted living facilityshe workedull-time but decreased her hours to part time thereafter
because of her medical conditiomns @t 4Q 269.

B. Consultative Examinations

1. Leon Hutt, Ph.D.



Leon Hutt, Ph.D. conducted a consultative examination of Plaintiff on April 30, 8013 (
at 269). At the time ofDr. Hutt'sexamination, Plaintiff was workingarttime as await staff
member(id.). Herchroniclower back pain prevented her from working ftithe (d. at271-72).

Plaintiff reported being depressdde to her pysical limitationsandfamily members
deathsand illnessegid. at 270). She described herselbagga "worrywart" from the time she
was a childid. at 270-7). She stated that she hixduble sleeping andequentlyfelt tired even
aftershe got a goodight's sleepi@. at 270).

Plaintiff told the doctothat she had been a runner but had stopped running two years
before when theain in her coccyx increaseid.]. She wento the movies, the theater, or a
restauranwith a friend or family memberabout once a weegld.). She sometimes went to a
casino with a group of peoplel(). She had a learnsrpermitto drive which she renewed every
two years but had not gotten a driveticensdor twenty or twentyfive yearsbecauseshe was
"fearful” (id.).

The Mental Status Examination revealed ®laintiff's speech was "generally clear,
relevant, and coherénid.). Her attentional capacity was "faiiti(at 271). According to Dr.
Hutt, Plaintiff functioned in the low average range of adult intellectual functiomihg Her
affect was "appropriate" ariter mood was "mildly anxiousid,). "[W]ith the exceptiorof
difficulty sleeping, and possibly feeling tired, [Plaintiff] did not seem twelgymptoms of
depression”i¢l.). Dr. Hutt diagnosd: generalized anxiety disordadjustment disorder with

depressed mood; and rule out ADD.), He assigned a Global Assessment of Functioning



(GAF) score of 7@id.).* Dr. Hutt opined that Plaintiff could "understand, follow, and remember
work-related instructions and procedurésl.).
2. Willard Brown, D.O.

Willard Brown, D.O.of the University of Massachusetts Medical Ce(t&vIMC)
Disability Evaluation Sergesexamined Plaintifon November 5, 2014d_ at 490). The
examination of her lumbar spine reveasesliosis with a curvature to the leid.(at 492).
Although she experienced some pain, she was able to perform a normal flexion aridrextens
right and left rotationand right and left lateral flexiond;). Her left foot and ankle were
"essentially normaland could bear weighid(). However, ler right heel was extremely tender
to palpaion (id.). Her inabilityto bear weighon herright footcaused her to limfid. at491,

492). Dr. Brown diagnosegrobable plantar fasciitis right foot now acute, left foot in
remission” (d. at 493).
3. Victor J. Carbone, Ph.D.

OnDecember 4, 2014/ictor J. Carbone, Ph.D. of the UMMC Disability Evaluation

Services examined and evaluated Plainiaff &t 496). Plaintiff reported that "she tries to

exercise a couple times pgeek . . . mostly she just does domestic chores around the house . . .

4™The Global Assessmentf FunctioningScale ranges from Oersistent danger of severely
hurting self or others") to 100 ("superior functionipgA GAF score of 4350 indicates "serious
symptoms$ and "serious impairment in social, occupational, or school functiéntgores of

51-60 and 61-7feflect moderate symptoms/moderate impairment in functioning and some mild
symptoms/some difficulty in functioning, respectiv&lyiveiros v. Berryhill Civil Action No.
1:15-cv-13100-ADB, 2018 WL 3057730, at *5 n.3 (D. Mass. June 20, 2018) (quRivaga ex

rel. Z.G.O. v. AstrueNo. CIV. A. 08-11109-GAO, 2009 WL 4063223, at *1 n.3 (D. Mass. Nov.
24, 2009).



and tries to sleep when she is not doing thdt"at 497). She reported that her pain is a "major
problem" {d.). Dr. Carbonessessed a GAF score of &b at 498)°

C. RFC Assessments by State Agency Consultants

1. January 2015

On January 6, 2015, Ginette Langer, Pltdhducted a Psychiatric Review Technique
(PRT) assessmehtised on a review of Plaint#frecordgid. at80-83, 86). Dr. Langer noted
that Plaintiff had "some depression and anxiety but mostly her paieitering with her
working” (id. at 86). Dr. Langeropined that Plaintifhadmild restrictions of daily living
activities mild difficulties in maintaining socidunctioning, andnoderate difficulties in
maintainingconcentration, persistence, or paice)( Plaintiff had not experienced any repeated
episodes of decompensation of extended duraition Or. Langels mental RFC assessment
indicated that Plaintifhadmoderate limiations inher ability to carry out detailed instructions
maintain attentiorand concentration for extended periods, "complete a normal workday and
workweek without interruptions from psychologically based symptoms angerform at a
consistent pace without an unreasonable number and length of rest pediicats9Q).
According to Dr. Langer, Plaintiff would be able "to concentrstistain attention and keep pace
on simple tasks for 2 [hour] spans for 8/5/4id: &t 86, 90).

John Benanti, MD., a nonexamining medical consultant, evaluated PlapttifEgal
RFCon January 20, 201%d( at87-89. He noted that "irmging studies of [Plainti] feet have
been negative save ffa] calcaneal spur on her left foott(at 89). Based on hiseview of

Plaintiff's medicalrecords Dr. Benanti found that, although Plaintiff suffered from "chronic right

5> Thecourtsrecord containfour pages oDr. Carbone'seport(A.R. at 496-499 [B15H]
However, the report consisted of five pages page 3of the reporis missingfrom the record
(id.). It appears that Plaintiff and the Commissioner overlodkembsence

8



foot pain” and coccygeal discomfpshe retained the RFC t¢1) lift 20 pounds occasionally
and 10 pounds frequently; (2) stand and/or walk and sit, with normal breaks, for about six hours
in an eight-hour work day3) stoop frequently; an@) occasinally climb rampsandstairs,
balane, kneel, crouch, crawl, and push and pull with her tmer extrenities (id. at87-88).
However, she couldever climb laddetsopesand scaffoldsandhad to avoid heights and work
with heavy machineryid. at 88-89). Dr. Benanti stated that Plaintshould be able to change
her position for five minutes every haarrelieve discomforfid. at 83).

Theexaminers determined that Plaintiff could perfdren past job as a food service
workerand, thus, was not disabldad.(at91-92.

2. April - May 2015

On April 21, 2015, Joseph A. Whitehorn, PhrBviewed Plaintifs treatment records for
the purpose of conductii®RTandmental RFC assessmelffi. at 1®-03). Hisfindings
mirrored Dr. Langés earlier findingg(id. at96-100, 102-03, 107-08 Dr. Whitehorn notethat
Plaintiff's function report (form 3373), which she completed in March 2015, described her ability
to participate in "a pretty full array of daily activities, limited almost entirely bygreed
medical problems and pain, not by [psychological medical evidenceartlié¢d. at 103, 232-
39).

Eric Purins, M.Dreevaluated Plainti§ physical RFC on May 6, 201l (at 104-06).
Dr. Purinsgenerallyagreed with Dr. BenargiearlielRFC assessmeifid. at 104-05). Dr.
Purirs stated thahe February 2015 recordglaintiff's podiatrist indicated that "with
treatment, [Plaintifs] foot pain does not objectiveiynit [her standing and walking] capacity”
(id. at 105). Like Dr. BenantDr. Purins indicated that Plaintifould need to change position

for five minutes each hour to relieve her back/tailbone pdin (



Becausér. Whitehorn and Dr. Purins agreed with the other state agenswyltamts
assessmerthat Plaintiffcould perform her past job as a food serviceken they opined that
she was not disabledl( at 109).

D. The ALJ Hearing

Plaintiff and independent VEEamara Prairie testified at the hearing before the ALJ on
August 5, 2016id. at 35). Plaintiff testified abouthe pain in helower back coccyx right leg
and right foot. She alstescribecher depression and anxiety.

According to Plaintiffshe experiencethorrible™ pain in her backid. at 55). She
described it as constant “throb, sharp, dull achal. @t 44). She indicated that message therapy
helped "a little"along with AdvilandAleve (d.). The pain limited her ability to benth lift
objects that weighed more thten pounds, and to stand or sit for more than one chwat(45).

Plaintiff testified that sheftengot "charleyhorses” in her rightalf andexperienced
constant pain of 6 or 7 on a scale of 1 to 10 from the spurs in her righicheelt42, 46-47.
“[Clonstant[]" standing or walking exacerbated the palngt 49). Compression socks
decreased the swelling in her right foot "a littladvil and Aleve provided pain relief, and
gabapentiralleviated the pain at nighid. at 4850). Changing position alselieved the paim
her calf and footid. at 50). Shecould sit and stand comfortably for about an Hzefore
changing positionid. at 5651). Shewas able tavalk about a block and do light housekeeping,
such as washing the dishes and swegthe floor, couldise a treadmill once a weednd could
occasionally ride a bicycl@gd. at42, 51, 5%. She was scheduled to have surgery on her calf in
September 2016d. at 41, 48).

Plaintiff was being treatelly a psychotherapist "once or twice a month" for depression

and anxietyifl. at 52). Whershe was depressed, she felt restlasgious, and complained

10



about pain "a lot"i¢l. at 53). The prescribed edication helped "a little(id.). She relaxed by
reading, doing word puzzlesjatching TV, and listening to mus{.). "Sometimes" she had
difficulty concentrating and staying focused.).

In order toelicit the VEs opinion of whether Plaintiff could perform her past jobs or jobs
that existed in the regional and national economy, the ALJ asked the VE to assusmwige
Plaintiff's age, education, and work experiemt® could engage isedentary workig. at 58).

There would be no climbing, no kneeling or crawling, no heights or ladders, no hazards

or dangerous machinery, no foot pedals with the right leg, no twisting, no rough terrain,

no more than occasional stooping, bending or balancing. She would be limited to simple,
routine, repetitive tasks, which require[] concentration for two-hour time periods.
(id.). The VE testified that the hypothetical individual could not perform Plaspisjobs, but
could work as an assembler, inspector, and information atejk Those jobs would also be
available to a person who needed to alternate betsiggy and standing every ten minutes (
at 59). However, those jobs would not be available to a person who needed to elevate her legs
"[s]everal feet off the ground" throughout the course of the workday or who missledwes

or more days per montid( at 59-60).

E. The ALJ's Decision

In determining whether Plaintiff was disabled, the ALJ conducted theé&kteanalysis
required by the regulation$ee20 C.F.R. § 404.1528)(4)(v); see also Goodermqté90 F.2d
at 67. At the first step, the ALJ found that Plaintiff had not endagesubstantial gainful
activity since the application date of Septemhe2il4 (A.R. at 2l See?20 C.F.R. § 404.1571
et seq.At step two, the ALJ found that Plaintiff had the following severe impairmesaisliosis
and sclerosis; right plantar fagis/heel spur syndrome; right knee patella femoral
arthritigchondomalaciaanddiverticulosis(A.R. at 2). See20 C.F.R. § 404.1520). The ALJ

found that Plaintif6 hypertension was not severe because it was controlled (A.R. &dt1).

11



purposes of step three, the ALJ reviewed Plaisti#vere impairmengsd her mental
impairmentswhich he did not address & ggtwo, and theelated'paragraph B" and "paragraph
C" criteria,and determined thder impairmentseither alone om combination, did not meet or
medically equal the severity of one of the listed impairments in 20 C.F.R. Partubp&rSP,
Appendix 1 {d. at 21:22). See20 C.F.R. §§ 404.2520(d), 404.1525, 404.1526.

Before proceeding to steps four and five, the ALJ assessed Plaintiff'®oR&€e at step
four to determine whether she could perform past relevant work and, if the anahsigied to
step five, to determine if she could do other woBlee20 C.F.R. § 404.1526). The ALJ
determined that the Plaintiff had the RFC to perftimmfull range okedentary work,with the
following additional limitations:

no climbing, twisting,kneeling crawling no right foot controls; no rough terrain; no

heights; no ladders; no hazardous/dangerous machimbgyclaimant is limited to

simple routine task&hich require concentration for 2 hour time periods.

(A.R. at 22). At step four, the ALJ found that Plaintiff was not able to perform her |eastnte

work (id. a 26). See20 C.F.R. § 404.1565. However, considering Plaintiff's age, education,

work experience, and RFC, Plaintiff could perform dbkdentaryobs ofassemblerinspector,

and information clerk, which existed in the national and regional economies (A.R23&t 26ee

20 C.F.R. 88 404.1569, 404.1569(a). Consequently, on September 20, 2016, the ALJ concluded

that Plaintiff was not disabled since the date of her applicé@ieptember 12014 (A.R at27).

See20 C.F.R. § 404.19(g).

¢ Sedentary work "involves lifting no more than 10 pounds at a time and occasionatydiftin
carrying articles like docket files, ledgers, and small tools. Althougldensary job is defined
as one which involves sitting, a certain amount of walking and standing is oftenangaess
carrying out job duties. Jobs are sedentary if walking and standing are requirsibioalta and
other sedentary criteria are met." 20 C.F.R. 8§ 416.967(a).

12



IV.  ANALYSIS

A. Although the ALJ failed to addressPlaintiff's depression and anxiety as
impairments at step two, the error was harmless because he considered them
at step three andincluded related limitations in the RFC.

Plaintiff seeks remand basedtbe ALJs omission of depression and anxiety as severe
impairments asteptwo (Dkt. No. 13at 912). The Commissioner persuasively argues that the
ALJ's omission was inadvertent acléarlyharmless in view of the ALJ's consideration of
Plaintiff's mental impairmestat stepthree and his inclusion in the REClimitations based on
Plaintiff's mentaimpairmens (Dkt. No. 15 at 8-12).

Given that the AL&valuated limitations attributable Riaintiff's "mental impairment[s]"
atstepthree,it appearshat their omission as severe impairment&egtwo was inadvertent
(A.R. at 21-22).SeeJohnson v. Astrye811 F. Supp. 2d 618, 628 (E.D.N.Y. 2011) ("[l]f
plaintiff's HIV was not asevere@mpairment undesteptwo, that would end the ALJ's inquiry
with respect to plaintiff's HIV and there would be no need for the ALJ to proceed tohete
whether it is a Bted impairment under step three and whether plaintiff possesses the residual
functional capacity to perform her past relevant work under step four. Thus, the @mlutles
that the ALJ found plaintiff's HIV to beseverampairment and its absencerindhe decision is
aninadvertentypographical errof). At stepthree, the ALJ statedt]he severity offPlaintiff's]
mental impairmeifis] does not meet or medically equal the criteria of Listings 12.04 and 12.06"
(A.R. at 22). Thoseistings addressaffective disorder$ including depressiorMulcahey v.
Colvin, No. 2:14ev-523-JHR, 2015 WL 3948130, at *2 (D. Me. June 28, 2015), anxiéty
related disorders.Morrison v. AstrueCivil No. 09-141-P-S, 2009 WL 5218058, at *2 (D. Me.

Dec. 30, 2009).

13



In making tke stepthreedetermination, the ALJ followed thispecial techniquetequired
to evaluate mental impairment20 C.F.R. § 404.1520%), (b)(1).” This procedure requirelse
ALJ to first evaluate the claimast”pertinent symptoms, signs, and laboratory findings to
determine whether [she] has a medically determinable mental impairn2énC'F.R. §
404.1520a(b).If the claimant is found to hawemedically determinable mental impairmeat
steptwo, the ALJ mustletermine whethdt is severe byrat[ing] the degree of functional
limitation resulting from the impairment(s) in accordance with paragraphafcich describes
"four broad functional areas.” 20 C.F.R. § 404.1520a(b)(2), (cR8¢Arruda v. Barnhart314
F. Supp. 2d 52, 78-79 (D. Mass. 2002\t steptwo,’ [20 C.F.R. § 404.1520a¢quires the ALJ
to rate the degree of functional limitation resulting from the claimant's mental impaisjnient(
determine whether they atsevere™) (quotingRosado v. Barnharg90 F. Supp. 2d 431, 437
(S.D.N.Y.2003). "Thesefour functionalareagknown as the @ragraph B criteriagre
‘activities of daily living,' 'social functioning,' ‘concentration, peesise or pace,’ and 'episodes
of decompensation."Topoulos 2018 WL 1358817, at *11 (quoting 20 C.F.R. §
404.1520a(c)(3))See20 C.F.R. Part 404, Subpart P, Appendix 1. "Pursuant to the social
security regulations, the first three of these criteria are to be markegau'sivepoint scale:
none, mild, moderate, marked, and extrem&dpoulos2018 WL 1358817, at *1(citing
Green vAstrue 588 F. Supp. 2d 147, 152 (D. Mass. 2008); citing 20 C.F.R. § 404.1520a(c)(4)).
"The fourth functional area is rated on a four-point scale: ‘'[n]Jone, one or two, tmejefojar or

more." Id. (alterations in originaljquoting 20 C.F.R. 88 404.1520a(c)(4§fter the ALJ rates

" The decision refers to the version of 20 C.F.R. § 404.1520a that was in effect at the time
Plaintiff filed her claim. SeeTopoulos v. BerryhillCivil Action No. 16ev-11636-IT, 2018 WL
1358817, at *11 n.8 (D. Mass. Mar. 16, 2018).
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the degree of functional limitation resulting from the claimant's mental impairment, he
determines its severitySee20 C.F.R. § 404.1520a(d). According to the regulations, generally,
if the limitations in the first three areas are "none" or "mild" and there adenbfied episodes
of decompensation, the ALJ will find the impairmsharenot severe See Kohler v. Astrye
546 F.3d 260, 266 (2d Cir. 2008) (Sotomayor, J.); 20 C.F.R. § ZDa(d)(1)."If the
claimant's mental impairmdst [are] severe, the [ALJ] will first compare the relevant medical
findings and the functional limitation ratings to the criteria of listed mental disorderder to
determine whether the impairment meatss equivalent in severity to any listed mental
disorder." Kohler,546 F.3d at 266 (citing 20 C.F.R. § 404.1520a(d)(3pe Dias v. Colvirg2
F. Supp. 3d 270, 278-79 (D. Mass. 2014) ("To meet or medically equal listing 12.04 for an
affective disorder and listing 12.06 for an anxiety related disorder, the olaimest satisfy the
criteria for Paragraph A, and either the criteria of Paragraph B or tagacof Paragraph C.™)
(quotingPhaneuf v. ColvinCivil No. 13¢cv-139-LM, 2014 WL 2864727, at *6 (D.N.H. June 24,
2014)). If the ALJ finds that the claimant's severe medical impairment "neither meeass nor
equivalent in severity to any listing,” he will assess the RFC. 20 C.F.R. § 404.1520a(d)(
The ALJ's intent to findPlaintiff's mental impairments severesgeptwo can be inferred
from hisstep thredindings. The ALJassesseRlaintiff's paragraph B criteria as follows: mild
restrictions on activities of daily living; mild difficulties with social functioning; motkera
difficulties with concentration, persistence, or pace; and no episodes of decompensation (A.R. at
22). These findings were consistent witle onlymedicalopinionsin the recordelated to
Plaintiff's mental health impairments; that iepse of the state agency consultaittsat 86,
102-03). The ALJfurther determined that "the evidence fails to establish the ‘paragraph C'

criteria” (d. at 22). He then took the next step@mparng Plaintiff's paragraph Bunctional
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ratingsto theListings that addresgepression and anxietigd(). See20 C.F.R. §

404.1520a)(2). If the ALIJhadnot considered Plaintiff's depression and anxiety teebvere
impairmens at steptwo, he would not have consigetwhetherthe conditiols met orequaled
theListings. SeeNewman v. Astrye&ivil Action No. 5:06€v-00955, 2008 WL 4298550, at *16
(S.D.W. Va. Sept. 18, 2008)lnasmuch ashe ALJ'sanalysis reveals thae treatedPlaintiff's
mental impairmentas though he had found thesavere astagetwo of the sequential evaluation
processthe omission of depression and anxiety from the ligifrggvere impairments giep

two was harmless.

There are additional reasosigpportinghe determination thahe ALJ's omission of
Plaintiff's mental impairmentst steptwo does notequire remand Becauseteptwo's "severity
requirements . . . ade minimugolicy, designed to do no more than screen out groundless
claims” McDonald v. Sec'y of Health & Human Serv@5 F.2d 1118, 1124 (1st Cir. 198t
ALJ's findingthat Plaintiff had other severe impairmeistsll thatsteptwo requiredas long as
the ALJconsideredll of Plaintiffs functional limitations in crafting the RH@.R. at 21). See
Heatley vComm'r of Soc. SeB82 F. App'x 823, 824-25 (11th Cir. 201Q)e v. ColvinCivil
Action No. 15-30037-MGM, 2016 WL 3350995, at *6 (D. Mass. June 15, 2016)imi&ing
Plaintiff's work to "simple routine tasks which require concentration for 2 hour time petiogls,"
RFCtook into accounPlaintiff's moderate limitation in her ability to concentrate and to
maintain persistere and pacA.R. at 22). Plaintiff fails to identify any additiongunctional
limitationsattributable to her mental impairmentThus,'any error in failing to explicitly
include [anxiety and depression] in the list of severe impairments was habeteaise the ALJ
appropriately considergthem] throughout the evaluation process and accounted for the

impairment[s] in his determination of Plaing&fRFC." Coe,2016 WL 3350995, at *€citing
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Perez v. AstrueCivil Action No. 11-30074KPN, 2011 WL 6132547, at *4 (D. Mass. Dec. 7,
2011)). SeeNewman 2008 WL 4298550, at *16 (finding thAd_J's omission otlaimant's
myofascial pain syndrome at step two harmless wiher&LJ considered the condition
individually under the Listings and assessinthe daimant's RFQ.

Notwithstanding the ALJ's omission dépression and anxiety as severe impairments at
steptwo, remands not warrantean this basis.

B. The ALJ's failuresto address all treatment records and tassign weight to
Dr. Purins' opinion were harmlesserrors.

1. All treatmentecordsrelevant to Plaintifé physical limitationsvere
consistent with the RFC.

Plaintiff next contends that the ALJ erred in evaluating Plaispifiysical condition by
ignoring her 2015 and 2016 treatment records (Dkt. No. 13 at 12-13). The 2015 and 2016
evidence, however, was cumulative of the treatment records theeéd on to support the
RFC.

"It is well setted that an ALJ may not make factual findings by ignoring evidénce.
Dias, 52 F. Supp. 3dt 285 (D. Mass. 2014¥xiting Nguyen, 172 F.3d at 35)However,"[a]n
ALJ can consider all the evidence without directly addressing in higwdgcision every piece
of evidence submitted by a partyNLRB v. Beverly EnterdMass, Inc.,174 F.3d 13, 26 (1st
Cir. 1999). SeeDaSilva-Santos v. Astrug96 F. Supp. 2d 181, 188 (D. Mass. 2009) ("The
hearing officer was not obligated .to address directly every piece of evidence The failure
to address certain evidence. will not undermine an ALJ's conclusion "when that conclusion
was supported by citations to substantial medical evidence in the record andditiressed

evidence was either cumulative of the evidence discussed by the [ALJ] or sthéilad to
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support the claimant's positi6ti. Dias,52 F. Supp. 3d at 285 (quoti@pggon v. Barnhart354
F. Supp. 2d 40, 55 (Mass.2005).

The ALJ indicated that he carefully considered "all the evidence" (A.R. at 19, 22
Plaintiff faults the ALJ for failing to mentiothe 2015 and 201i8eatment recordsom New
England Orthopedic Surgeons (NEOS), Western Massachusetts PodiatryaessGdiMPA),
Baystate Rehabilitation, Pioneer Spine and SginisiciangPSSBH, and Langlitz Chiropractic
& Massage (Dkt. No. 13 at 13). Most of the records to wRielntiff pointsaddress treatment
of Plaintiff's right foot and lower back.Plaintiff, however, has not identified 2015 and 2016
treatmentecords that contradict the ABJassessments loérphysical limitationgDkt. No. 13
at 1315). SeeGarcia v. Colvin C.A. No. 13ev-30044-MAP, 2014 WL 458192, at *4 (D. Mass.
Feb. 3, 2014) (the burden of proof in challenges to administrative findings gemes#dlyn the
petitioner) (citingShinseki v. Sanders§56 U.S. 396, 409 (2009)Contrast DaSilva-Santo596
F. Supp. 2dt 188-89 femanding where claimdstrecitation of the evidence omitted from the
body of the decision demonstrate[d] that with regard to a number of issues, tharenasked
conflict in the evidence that went unaddressed in the decision.

The2015 and 2016 records WIMPA andNEOSandthe2016 records oBaystate
Rehabilitationaddressethetreatmenof Plaintiff's rightfoot (A.R. at 500-25, 526-28, 614-15,

723-31, 783-81%2° The record oPlaintiff's February 25, 2015 visit to Anthony L. Sarage,

8 The other records cited iBlaintiff discuss treatment dierknee in 2015 and report the results
of the March 7, 2016 CT scan that indicated diverticuldiee( e.g.A.R. at 529-76, 728, 770-
72). Plaintiff fails toexplain how these records might support an alteration of thes REC
assessment.

® Some of the NEOS records cited by Plaintiff are from 2012 aackftre, were considered by
the prior ALJ in denying Plainti§ October 19, 2012 applicatioseg, e.g.A.R. at 65, 506, 507,
510). See20 C.F.R. § 404.151B)(1) (SSAdevelops a claimant's complete medical history for
at least the 12 months preceding the month in which she files the application unlessahere
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D.P.M.,of WMPA indicates thathe corticosteroid injection of her right plantar and heel and the
low dye strappings reduced her pain by 6864t 528). Dr. Saragelirected her to continue
stretching and using night splints amdommendedoft orthoticsi@d.). On June 3, 2015,
Plaintiff reported that consistent usetloé soft orthotics made hergtetty comfortabl@ (id. at
527). OnMay 17, 2016 Baystate Rehabilitation Care discharggaintiff from physical therapy
for her right foot and she transitionedstoetchingexercises at hom@l. at 784). On May 24,
2016, PAC Jame¥/reelandof NEOSobserved that there was no erythema, ecchymosis, or
swelling of Plaintiff'sright foot {d. at 724). It was tender to palpation near the origin of the
plantar fascia and "about the lateral aspect of the calcaneus,” but there watkentetenof the
forefoot or midfootid.). Plaintiff's calf was soft and nontendit.). Plaintiff'sactiverange of
motion for plantarflexion/dorsiflexion was good and the ankle ligaments were §thpl€On
June 3, 201@)r. Saragef WMPA injected Plaintifls right plantar medial heel with
corticosteroid and noted that Plaintiff "has not been performing stretchingrégmgen or
utilizing orthotics as previously discussed. @t 615). Plaintiff walked with a normal gaénd
station during her July 27, 2016 visit to PSP 4t 858). In summaryhé treatment records
concerning Plaintiff's plantar fasciitis that were omitted ftbmALJ's decision are not at odds
with the records on which he relied and RECIlimiting Plaintiff to sedentary workncluded a
furtherlimitation reflecting Plaintifls inability to operate controls with her right fowt. @t 22,
23-24.

The2015 and 2016ecordsof PSSP andlanglitz Chiropractic& Massageoncerning the

treatment of Plaintif§ lower back do not contradict the findiraf<Dr. Brown or the opinions of

reason to believe that development of an earlier period is necessary orhenldagnant
indicates that her disability began less than 12 months before she filed thetiapplicRlaintiff
filed the application under consideration on November 6, 2014 (A.R. at 185).
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the state agency consultantgich the ALJ consideredd( at 25-26, 87-89, 104-06, 492-93,
604-11, 634-70, 7689, 85659). During Plaintiffs February 12, 2016hiropractic visit
Plaintiff described her lower back pain as a 3 on a scale of 0 td. Hd 635). The notes of
Plaintiff's April 27, 2016 visit to PSSRdicate that Plaintiff MRI "demonstrated a normal
lumbar spine, but she was noted to have bilateral Sl joint sclerosis" and "denedrestrdence
of sacroiliitis” (d. at 605, 607, 609). Because "[s]he failed a course of physical therapy in the
past,"she wanted to proceed with bilateral Sl joint injectiadsdt 607). An injection that she
received in June provided "some religtl. @t 857). Anne Nunnelly PA-C prescribed gabapentin
for painon July 27, 2016q. at 859). Plaintiff testified thathe medication relieved her pain "a
little" at night {d. at 4950). None of Plaintiffs treatment providers recommended surf@ry
her backor provided opinion evidenabout functional limitations attributable to her back
problems.

Plaintiff's failure to identify evidencehowingthat she was disabledmbined withher
performance of daily livingctivities including bicycling and using a treadmilbomher
argument thathe ALJ's failure to discusshe2015 and 201@&eatment recordsesulted in an
erroneouRFC(id. at22, 26). SeeDoyle v. Colvin Civil Action No. 14-30098-MGM, 2015 WL
3649795, at *4 (D. Mass. June 10, 20@9)o succeed, 'Plaintiff must show not only the
existence of evidence in the record supporting her position but must also demadmstrate t

evidence relied on by the ALJ is either insufficient, incorrect, or both.™) (quGtiagne v.
Astrue,Civil Action No. 11-30084KPN, 2012 WL 1248977 at *3 (D. Mass. Apr.12, 2012)).
2. The ALJs failure to assign vight to thestate agency medical consultant

opinionwas harmless because the RFC was more favorable to Plaintiff
than the consultantsssessments.
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The opinions of Dr. Benanti and Dr. Purins, the state agency medical consultants, are the
only record opinionaddressindplaintiff's physical RFC (A.R. at 87-89, 104-06). Hiate
agencyconsultants agreed éHaintiff's physical limitationsid.). Plaintiff seeks remand
becauseavhile the ALJs decisiorreflected his review dDr. Purins' opiniorof Plaintiff's
physical RFChefailed to assign it a specific weigkDkt. No. 13 at 13-15; A.R. at 25-26The
Commissionecounterghatanyerror was harmless becauke ALJs RFC was more favorable
to PlaintiffthanDr. Purins' (Dkt. No. 15 at 15).

The ALImust consider the medical opinianghe record SeeBourinot v. Colvin95 F.

Supp. 3d 161, 175 (D. Mass. 2015); 20 C.F.R. § 404.15X¢{df "Medical opinions are
statements from acceptable medical sources that reflect judgments aboutith@amatseverity

of [a claimants] impairment(s), including . . . symptoms, diagnosis and prognosis, what [the
claimant] carstill do despite impairment(s), and . . . physical or mental restrictions.” 20 C.F.R. §
404.1527()L). See als®0 C.F.R. § 404.152@)(2) (SSA uses medical sourd¢egrovide
evidence "on the nature and severity" of a claifeamtpairmentsand considers the opinions in
determining the RFC)Licensed physicianare "aceptable medical sourceshose opinions

must beconsidered by the ALJ20 C.F.R. § 404.1513(@). The ALJdeterminesiow much
weightto affordeachmedical opinion.See20 C.F.R. § 404.1527(c)Jnlessan ALJ givesa
treating sourcs opinion controlling weight,if decisiormust explain the weightegives to

other opinions, including those dhte agency medical consultanBee20 C.F.R. 8§

404.1527¢). See als®GSR 966p, 1996 WL 374180 *1 (July 2, 1996) (an ALJ must explain the

weight given to the opinions of state agency medical consultants).

10 Thecited regulation20 C.F.R. § 404.1527,agin effect on Novembes, 2014 the date
Plaintiff filed her claim(A.R. at 185).See20 C.F.R. 8 404.1527 ("For claims filed . . . before
March 27, 2017, the rules in this section apply.").
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The ALJs decision demonstrates thatwes aware ofhe reports of two licensed
physiciansDr. Purins and Dr. Brown (A.R. at 25-26). Althouglaintiff is correct that the
SSA's regulations requirede ALJto explain what weight hassigredto Dr. Purins' opinion and
to explain the basis for tressignmenand the ALJ failed to follow the proper procedules
errorwas harmless because Dr. Purgm@nion did not support a finding of disability and the
ALJ's RFC was more favorable to Plaintiff than Dr. PuiRisC analysis "If the ALJ's RFC is
‘generallyconsistent’ with the findings in a medical opinion, or if the RFC is 'more favorable' t
the claimant than the opinion’s findings, then ‘[t]here is no reason to believe tinttea f

analysis or weighing of [the] opinion could advance [the claimangsincbf disability.™ Perez
Guerrero v. ColvinCASE NO.14-23841CIV-LENARD/GOODMAN, 2016 WL 4807953, at
*5 (S.D. Fla. Mar. 23, 201&glterations in originaljquotingThompson v. Colvijrb51 F. App'X
944, 947-48 (10th Cir. 201))

According to theALJ, Plaintiff could not perform her past job as a food service worker,
but had thdRFCto perform the full range adedentary workvith the followingadditional
limitations: no climbing, twisting, kneeling, crawling; no right foot controls; no rough terrain;
no heights; no ladders; and no hazardous machinery (A.R).aD22Purins' opinion- that
Plaintiff was not disabled becausieecould perform her past relevant job as a food service
worker in anassisted living facility- was less favorabl® Plaintiff (id. at 26, 105-06, 108-09).

The Dictionary of Occupational TitleSOT") classifie Plaintiff's former occupation, a food

service worker, hospital, 319.677-014, as medium widrkaf 5758).1' SeeDICTIONARY OF

11 "Medium Work - Exerting 20 to 50 pounds of force occasionally (Occasionally: gaivit
condition exists up to 1/3 of the time) and/or 10 to 25 pounds of force frequently (Freguently
activity or condition exists from 1/3 to 2/3 of the time) and/or greater thargiteglup to 10
pounds of force constantly (Constantly: activity or condition exists 2/3 or mdne &frie) to
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OCCUPATIONAL TITLES 319.677-014, 1991 WL 672771 (4th ed. rev. 1991). Consequently, the
ALJ's failure to explain the weight he afforded Dr. Purins' opinion was harngesshompson,
551 F. App'xat 948 ("A remand for the ALJ to weigh opinions that . . . do not support a finding
of disability would be futile.")Ortiz v. Colvin CIVIL ACTION NO. 13-12793-DPW, 2015 WL
4577106, at *8 (D. Mass. July 30, 20150here is no reversible error when an ALJ gives a
claimant the benefit of the doubt.Bscobar v. ColvinCivil Action No. 13-10186-JGC, 2014
WL 1159822, at *19 (D. Mass. Mar. 20, 2014hérrorthat was favorable to the plaintiff was
deemedharmless

The ALJ was permitted to "render[] commseanse judgments about functional capacity”
based on Dr. Purins' and Dr. Brown's reports and conclude that Plaintiff had the RFGrta pe
sedentary workvith the additional limitationspecified in the RFCGordils v. Sec'y of Health &
Human Servs921 F.2d 327, 329 (1st Cir. 199@er curiam) Although Dr. Brown did not
providean RFC assessments kiagnose of "chronic low back pain positivier scoliosis with
curve to the left" and "chronic bilateral foot pain, probable plantar fasaftibé] right foot left
foot in remission” did not indicate that these conditions were disabling and he did got assi
functional limitations based on treesnpairmentgA.R. at 25, 490-94)Because "the only
medical findings in the recosliggested that [Plaintiff] exhibited little in the way of physical
impairmentsput nowhere in the record did any physician state in functional terms that fRlainti
hadthe exertional capacity to meet the requirements of sedentary work, tHe/adlpermitted
to reach that functional conclusion himsel6Gordils, 921 F.2d at 329. When taken in

combination, Dr. Purins' and Dr. Brown's repasistitutesubstantial evidence to support the

move objects. Physical demand requirements are in exctusseffor Light Work.
DICTIONARY OF OCCUPATIONAL TITLES 319.677-014, 1991 WL 672771 (4th ed. rev. 1991).
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ALJ's assessment of PlaingffRFCand remand is not warrante8ee id.; see alsé&/ard 211
F.3dat 656 (‘a remand is not essential if it will amount to no more than an empty exgrcise

C. The inconsistency between the condition posed in the hyietical to the VE
and the limitation in the RFC is harmless.

Finally, Plaintiff complains thathe hypothetical posed to the VE at the hearing contained
arestriction that the ALJ omitted from the REBkt. No. 13 at 15-20) Specificallythe ALJ
included "no more than occasional stooping, bending, or balancing" nyplo¢hetical but
omitted this limitation from the RF(A.R. at 22, 58).Because the limitatiain thehypothetical
weremorerestrictive than the limitations theRFC, howeverthe omission was harmles$|[l]f
the [expert] believed that jobs existed. which could be performed by a person with the set of
limitations identified in the hypothetical, then a person with a set of limitations lesstnestr
than that identifiedn the hypothetical ke., the set of limitations identified in the [RFC¢ould
perform those same jobsDbyle 2015 WL 3649795, at *Ealterations in originaljquoting
Poland v. ApfelNo CIV C-99-1288B, 2000 WL 36950 at *14 n.19 (D.N.H. Dec. 22, 199%ke
Garcia, 2014 WL 458192, at *{'If an individual who iscompletelyprecluded from exposure to
a specified condition is found capable of performing certain jobs, it necesshonlys that the
same person is capable of working in jobs witly mtcasionalexposure); Warren v. Astrue,
C.A. No. 10€v-30053—-MAP, 2011 WL 31292, at *5 (D. Mass. Jan.4, 201§ (Hypothetical
posed to the vocational expert was more restrictive and, thus, more favorabletii.Pjai
Contrast Slovak v. Barnhamo. Civ. 02-231-M, 2003 WL 21246049, at *7 (D.N.H. May 29,
2003) (he hypotheticals welless restrictiveahan the AL¥ RFC assessment).

IV.  CONCLUSION

If the record contained an opinion from any medical source supporting Pkiclaffn of

disability, the court wouldemand this case with directions that the ALJ reconsider the medical
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evidence of record and explain his treatment of the medical opinions in the recontpiraace
with the regulations. There is, however, no opinion evideapeorting Plaintifs claim of
disability. Notwithstandingnultiple errors in the AL$ written decision thashouldhave been
avoided Plaintiff's Motion for Judgment on the Pleadings (Dkt. No.is)ENIED and the
Commissionés Motion for an Order Affirming the Decision of the Commissioner (Dkt. No. 14)
is GRANTED for the abovstated reasons. The case will be closed.

It is so ordered.
Dated: Marct0, 2019 /sl Katherine A. Robertson

KATHERINE A. ROBERTSON
U.S. MAGISTRATE JUDGE
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