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MEMORANDUM OF DECISION AND ORDER ON DEFENDANT'’S
MOTION TO AFFIRM DECISION OF THE COMMISSIONER
March 30, 2012

Hillman, M.J.

Nature of the Proceeding

This is an action for judiciakview of a final decision bthe Commissioner of the Social
Security Administration (“Commissioner”) regamd an individual's entitlement to Social
Security Income (“SSI”). The Commissioner msyer this Court to enter an order affirming
the Commissioner’s final decision under 42 U.$&405(g) and 1383(c)(3). (Docket Nos. 12).
The Plaintiff opposed the motion and filed apense asking that the Court overturn the
Commissioner’s claim. (Docket No. 19).

The parties have consented to ttosirt’s jurisdiction (Docket No. 7)See28 U.S.C. §
636(c); Fed. R. Civ. P. 73. For the followirgpsons, the Commissioner’s motion is denied, and

the case is remanded, consistent with the terms set forth in this Memorandum.
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Nature of the Case

This is an appeal from the final deoisiby the Commissioner of the Social Security
Administration denying Platiff, David Scott Fiske’s (“Fiske” or “Plaintiff’) application for
Social Security Disability Insurance (“SSDEnd Supplemental Setly Income (“SSI”)
benefits. The Plaintiff contels that the Administrative Lavwdge (“ALJ”) did not properly
determine whether Plaintiff's respiratory pretyls met a Listing Impairment; did not properly
assess his credibility; did not properly assesstikdical opinions in the administrative record;
and that the ALJ did not properly rely on tiestimony of the Vocatiom&xpert (“VE”).

Procedural History

Plaintiff filed applicationgor a period of disability, DIB, and SSI payments on July 17,
2007, alleging that he had been unable to work since July 1, 2002, due to hearing problems,
fractured fingers in the right hd, headaches, vision problemseadh injury incurred while in
prison, a learning disabilitglepression, lack of memory, and suicidal thoughtsar(scriptat p.
232-238 hereinafterTr.”). *. Plaintiff's applications werdenied initially and by a Federal
Reviewing Official on reconsidetian, and Plaintiff requested a hearing before an ALJ. (Tr. 127-
139, 140). After hearing and considion of the testimony of Plaifft his attorney, Plaintiff's
mother, and a vocational expert, the ALJ determthatl Plaintiff was not entitled to disability
because he retained the functibcepacity to perform other wotkat exists in significant
numbers in the national economy. (Tr. 16-26,188). The Decision Review Board selected
Plaintiff's claim for review, but because thedd failed to act within 90 days, however, the

ALJ’s decision became final and subjezfjudicial review. (Tr. 1-3).

A transcript of the official record has be#ad under seal with #court, (Docket No. 11)¢.).
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Background?

As the parties are familiar with the factstioé case and all of the medical evidence is
contained in the transcript, the Court will briefiutline the basic facts here, then address the
evidence pertinent to Plaintiff’'s arguments below. Plaintiff was born in 1974 in Puerto Rico and
later moved to the United States. He begdmastin Puerto Rico and completed the twelfth
grade in Fitchburg schools; heceived special eduiban services throughotiis schooling. He
has work experience working at the grill in a flagid restaurant, as a bagger in a grocery store
and worked for one month in a manufacturing when he was arrested and charged with a sex
offense. He was incarcerated from Jan2@§1 through June 2007. The Plaintiff received
some English as a Second Language trainintgwircarcerated. His family, including both
parents, live locally and he has two childreny different women, aoh and a daughter in
their young teens; he has contadtwvhis son. The Plaintiff currentlwes with his aunt. He was
27 years old at the onsetluf alleged disability.

The ALJ's Findings

The ALJ made the following findings: at stepe, the ALJ found that Plaintiff had not
engaged in substantial gainful activity sidedy 1, 2002, the date ohset of his alleged
disability. (Tr. 18). At step two, the ALJ foundathPlaintiff had the severe impairments of post
traumatic stress disorder, a learning disabilitiefashoulder injury, ad a hearing impairment.

(Tr. 18). At step three, the Alhkld that Plaintiff's impairmentdid not meet or medically equal
any of the listed impairments. (Tr. 19-20). Ag¢ptfour, the ALJ found th&laintiff retained the

functional capacity tperform medium workput he was limited to simple unskilled work that

2 The Court will refrain from a lengthy recitation oetRlaintiff's medical history, which was covered in the

parties’ memoranda and set forth thoroughly in the Atidé@sion and in the transcrigfurther, the Plaintiff's
arguments concern only his mental impairments and therefmcussion will be limited to the evidence and facts
which are pertinent to the Plaintiff's arguments.



allowed for only occasional contaetth co-workers and the gerad public and did not require
more than occasional close supervision. (Tr. R@intiff was restricted to occasional overhead
reaching on the left, and Plaintgfhearing impairment might require him to occasionally engage
in face-to-face conversations in order to hear.wWe&H. 20). In light ofthis residual functional
capacity and based on the testimoiya vocational expert, the Alfdund that Plaintiff could not
return to his past relevant work. (Tr. 24).54p five, the ALJ, again in reliance on the testimony
of a vocational expert, decided tiAaintiff was not disabled becsaihe retained the capacity to
do “Medium” work involves lifting no more than fiftpounds at a time with frequent lifting or carrying

of objects weighing up to twenty-five pounds. 20 C.F.R. 88 404.1567(c), 416.967(c). If someone can do
medium work, he or she is also deemed capable of sedentary and light vdgettbrm other work

that exists in significamumbers in the national economy, indihg such jobs as janitor/cleaner,
laundry worker, and dishwasher. (Tr. 24-25).

In her decision, the ALJ noted Plaintifsrious physical ailments, including hearing
problems, a head injury caused by other insatkile serving time, a left hand fracture and
persistant shoulder pain. (Tr. 2h)terms of mental impairmestPlaintiff shows a history of
situational depression and anyiednger issues, chronic sleeptdrbance, assaultive behavior
when confronted and suicidal thinkirlg.

Dr. Nowell's Consultative Examination

Plaintiff underwent a consultative psycholcgjievaluation by David Nowell, Ph.D., on
September 8, 2008. (Tr. 492-500). Plaintiff inforni&xd Nowell that he had not worked for
about seven years, and thatwes released from jail the prews summer. He was living with
his aunt and he traveled by bicycle becausestehis driver’s license. Plaintiff could shop

independently and he had few friends, stating that he did elatdenfortable around others. As



to daily activities, Plaintiff stated that keould wake up, pace around the house for thirty
minutes to an hour, and often return to bed.

The Plaintiff complained of irritabilitand difficulty sleeping, concentration and
memory, as well as visual and auditory hatations. Dr. Nowell opined that the Plaintiff
showed fair to good recall when discussing peabkbistory, was well origted, but that he had
an odd presentation and some difficulty with testing.

On mental status examination, Dr. Nowell rekea that Plaintiff arrived early for his
appointment, locked his bicycle out front, anteead with a helmet and backpack. (Tr. 495).
Plaintiff had a reasonable command of kstg though he had a speech impediment that was
consistent with hearing difficulties. Dr. Nowellrathistered the Test of Nonverbal Intelligence
(“TONI-II"), upon which Plaintiff earned a score 80, which was at the low end of the average
range. Plaintiff complained of forgetfulness atstractibility, and reported having nightmares
about dead people and seeing people killed.

Dr. Nowell diagnosed dissociative disoraet otherwise spéeed, ruled out post
traumatic stress disorder, learning disability not otherwise specifile out cognitive disorder
not otherwise specified, depremsinot otherwise specified, andyphotic disorder not otherwise
specified. Dr. Nowell concluded that Plaintiff waginable, but he faced challenges in terms of
his legal history, English as a second languad¢ggraing disability that was likely language-
based, and a mood disorder. Piidfi's attention and concentratn were rated as moderately
attenuated, but his basic soa#&llls were intact. Dr. Nowellancluded that “if we can get over
the background check ‘hump,’” and conceptualize this gentleman’s vocational capacity without

those restrictions, we have a gentleman ajjoears capable of new learning.” (Tr. 498).



Dr. Davila’s Consultative Examination

On January 27, 2010, Carlos Davila, Ed.Drfgrened a consultative examination of
Plaintiff. (Tr. 524-527). Plainti stated that he suffered frodepression and anxiety since
childhood, and that he also suffered from learmisgbilities. (Tr. 524). He was placed in a
special education program ttughout his schooling, and he grathaafrom high school. Plaintiff
informed that he was being followed by a gagtrist, who prescribed medications, and a
psychotherapist, and that he felt better witis treatment, though twill suffered from
depression and anxiety. (Tr. 5825). Dr. Davila recorded th&aintiff spoke English only
throughout the interview, even when given theice to communicate in English or Spanish.
(Tr. 525). Plaintiff was able to manage routdely activities of personal hygiene independently,
he appeared capable of managing routine acswitielaily living, and he appeared capable of
managing his own finances. (Tr. 525).

The Plaintiff was described as well groaimeeatly dressed, very friendly and age-
appropriate looking, and was oriented on allespes. Speech and thought were logical and
coherent, giving the impression of intellecttiaictions well withinthe normal range of
intelligence. Memory functions appeared unimpaired, but Plaintiff noted that he was forgetful.
Plaintiff denied experiencing auditory or vaunallucinations. Dr. Dala administered the
Wechsler Adult Intelligence SaalThird Edition (WAISIII), andPlaintiff earned a performance
IQ of 73, a verbal 1Q of 63, and a full scale 1Qedf (Tr. 526). Dr. Davila remarked that these
scored placed Plaintiff's level dfinctioning in the mentally retded to borderline range of
intelligence, but he added that these scoresampgdo substantially underestimate Plaintiff's

true level of functioning. (Tr. 2326) Dr. Davila reasoned that theatter of subtest scores was



strong evidence of much higher functioning, anslas his impression th&aintiff's intellectual
functioning was well within the average ranigk.

Dr. Davila diagnosed major depressive digora full remission and a learning disorder
not otherwise specified. He cdaded that Plaintiff's innate intellectual functioning was well
within the average ramegof intelligence, though there wagidence of a learning disorder.

Discussion

Court’s Review of Commissioner’s Decision

Under § 205(g) of the Soci8ecurity Act, this Court magffirm, modify, or reverse the
Commissioner’s decision, with erthout remanding the caserfiehearing. 42 U.S.C. § 405(qg).
The Administrative Law Judge’siiling on any fact shall begclusive if it is supported by
substantial evidence, and must be upheld fiéasonable mind, reviewg the evidence as a
whole in the record, could accept it as adequaseipport his conclusion,” even if the record
could justify a different conclusiorRodriguez v. Sec'y of Health and Human Se647 F.2d
218, 222 (1 Cir. 1981); see alsBvangelista v. Sechealth and Human Sery$826 F.2d 136,
144 (' Cir. 1987). In applying the “substantial esitte” standard, the Court must bear in mind
that it is the province of the ALJ, not the cotmtfind facts, decide isss of credibility, draw
inferences from the record, and resolve conflicts of evidériaada Ortiz v. Sec’y of Health
and Human Servs955 F.2d 765, 769 {4Cir. 1991). Reversal isarranted only if the ALJ
committed a legal or factual error in evaluatingi®tiff's claim, or if the record contains no
“evidence rationally adequate...tofjfisthe conclusions” of the ALRoman-Roman v.
Commissioner of Social Securityl4 Fed. App’x. 410, 411 {ICir. 2004);see alsdVlanso-

Pizarro v. Sec'y of Health and Human Sei®& F. 3d. 15 (1 Cir. 1996).



I. Standard for Entitlement to Disability Insurance Benefits

In order to qualify for disabily insurance benefits, a claimamust demonstrate that he
or she is disabled within the meaning of thecial Security Act. The Act defines the term
“disability” as the “inability to engage imany substantial gainful activity by reason of any
medically determinable physical mental impairmehich can be expected tesult in death or
which has lasted or can be exmetto last for a continuous periofl not less than 12 months.”
42 U.S.C. 8§ 423(d)(1)(A). The impairment(s) mbst severe enough to prevent the claimant
from performing not only her past work, but amypstantial gainful work existing in the national
economy. 42 U.S.C. § 423(d)(2); 20 C.F.R. 8 404.1560(c)(1).

An applicant's impairment is evaluated unddive-step analysis set forth in the
regulations promulgated under the statute. ZORC.8 404.1520. The First Circuit has described
the analytical sequence as follows:

First, is the claimant cuently employed? If he is, ¢hclaimant is automatically
considered not disabled.

Second, does the claimant have a ‘seurapairment’ ... mean[ing] an impairment

‘which significantly limits his or her physicalr mental capacity tperform basic work-

related functions[?] If the claimant does not have an impairment of at least this degree of
severity, he is automaticaltyonsidered not disabled.

Third, does the claimant have an impairmeantiealent to a specific list of impairments
contained in Appendix 1 [of the Social Saturegulations]? If the claimant has an
impairment of so serious a degree of siygethe claimant is automatically found
disabled .... If, however, his aityl to perform basic work-rated functions is impaired
significantly (test 2) biuthere is no ‘Appendix 1’ impairnm (test 3), the [ALJ] goes on
to ask the fourth question:

Fourth, does the claimant's impairment prévem from performing work of the sort he
has done in the past? If not, iseot disabled. If so, the agcy asks the fifth question.

Fifth, does the claimant's impairment prevent him from performing other work of the sort
found in the economy? If so, he isdbled; if not, hés not disabled.

Goodermote690 F.2d at 67



The burden of proof is on the applicant@she first four steps of the analysgee4?2
U.S.C. § 423(d)(5)(A) (“An individual shall not be considered to be under a disability unless he
furnishes such medical and other evidence oéxtigtence thereof as the [ALJ] may require.”).
At the fifth step of the analysis, the burden tshid the Commissioner to show that the claimant
is capable of performing jobs @lable in the national economiyreeman v. Barnhar74 F.3d
606, 608 (1' Cir. 2001). In making that determinatidhe ALJ must assess the claimant's RFC
in combination with vocational factors, inclagi the claimant’s age, education, and work
experience. 20 C.F.R. § 404.1560(c).

II. Whether the Commissioner’'sBision Should be Affirmed

Plaintiff argues that that the ALJ impropefbund that his impairments did not meet the
requirements of one of the listed impairmant20 C.F.R. Part 404, Subpart P, Appendix 1;
Listing 12.05(C). Plaintiff furtheasserts that the ALJ erred because she did not discuss the
vocational expert’s responses to each of the hypothetical questions posed, and further, she did
not find Plaintiff disabled basgeon the expert’s response tbypothetical posed by Plaintiff's
representative. In responseg tBommissioner asserts that teeard supports thALJ’s findings
and the decision is supported by substantial evidence. The Court’s standard of review is not
whether the record evidence cdslupport a particular finding, buthether substantial evidence
exists to support the ALJ’s findingSeeRoman-Roman v. Commissioner of Social Securl#,
Fed. App’x. 410, 411 EiCir. 2004). With this standard tite forefront, the Court will review
the ALJ’s findings.

Whether Plaintiff's ImpairmestMeet the Listing of 12.05(C)
The plaintiff argues that the administratiagv judge erred in faifig to apply relevant

principles in assessing whetttbe plaintiff's impairmentmet Listing 12.05C, for mental



retardation. The Commissionegaes that the ALJ properly rewed the medical evidence and

that the Plaintiff’'s impairments do note@t the requirements of Listing 12.05(C).

At the third step of the sequential evaloatprocess used in determining whether an
individual is disabled, a finding of disability will be made iétblaimant has an impairment or
combination of impairments that either meete@uals the criteria of an impairment listed in 20
C.F.R. Part 404, Subpart P, Appendix 1. 20 C.F.R. 88 404.1520(a)(4)(iii), 404.1520(d),
416.920(a)(4)(iii), 416.920(d). A claimant for disdtyilbenefits bears the burden of proving his
disability. Freeman v. Barnhay274 F.3d 606, 608 {Cir. 2001). It is not enough that the
claimant’s impairment bears the same diagnosslisted impairment; it must also have the
findings shown in the listing of that impaient. 20 C.F.R. 88 404.1525(d), 416.925(d). In order
for a claimant to prove that his impairmengets a listing, he must meet every element of the
specified medical criterigullivan v. Zebley493 U.S. 521, 530 (1990)o equal a listing, the
claimant’s medical findings must be “at leagual in severity and duration to the listed
findings.” 20 C.F.R. 88 404.1526(a)16.926(a). Determinations of equivalence must be based
on medical evidence only and must be supporteaéxically acceptable clinical and laboratory

diagnostic techniques. ZDF.R. 88 404.1526(b), 416.926(b).

Section 12.05 of the listings filges mental retardation &significantly subaverage
general intellectual functioningithh deficits in adaptive funaining initially manifested during
the developmental period; i.e., . . . before age 22.” 20 C.F.R. Pt. 404, Subpt. P, App. 1, § 12.05.
In order to be found disabled under part (Chhait section, a claimamiust prove that his
impairments meet that definition of mental retaimaset forth above, and that he has: “[a] valid
verbal, performance, or full scale I1Q of 60 through 70” and “a physical or other mental

impairment imposing additional and significavark-related limitation of function.” Listing
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12.05(C). A finding of impairment as mentally neted under the above definition automatically
gualifies the applicant as disableSeeNieves v. Secretary of Health and Human Servi€es,
F.2d 12, 13 (1 Cir. 1985).

Amendments to the mental health listingguiations in 2000 clarified that a claimant
will meet the listing for mental retardation only if the “[claimant’s] impairment satisfies the
diagnostic description in thetnoductory paragraph [to Listint2.05] and any one of the four
sets of criteria [set forth in 12.05A through’@mphasis added). 20 C.F.R. Pt. 404, Subpt. P,
App. 1 812.00A, as amended by 65 Fed. Reg. 50746, 50776 (August 21, 2000). A claimant must
show that he meets the diaghosriteria for mental retaation in addition to the other
requirements of Listing 12.05(C), their 1Q score falls between 6@, and that thre exists an
additional limiting mental or physical impairmeht.

Although the Plaintiff had an full scale IQme of 64, and the ALJ had earlier found that
the Plaintiff had several severe impairmé&nt®st traumatic stress disorder, learning disability,
left shoulder injury, and hearing impairmentg #LJ found that he did not meet or equal the
requirements of Listing 12.05(aoncluding that “the prepondince of the record medical
evidence shows that the claimant’s intellectualctioning does not fall in the mentally retarded

range.” (Tr. 20). The Commissionewntends that the Plaintifannot meet or equal Listing

3 While the Commissioner has promulgated the revised regulatory construction, the matter has not been

squarely addressed by the First Circuit Court of Appealghikvthe Circuit, a trilogy of recent cases in Maine have
examined the issue and follosvthe Commisisoner’'s recommendation with regarthe listing, i.e. that in order to
meet the Listing for 12.05, ¢hclaimant must also meet the diagnost&cdgtion for mental retardation found in the
introductory paragraph, by demonstrating that mental retardation was manifest bef2e ge Libby v. Astrye
2011 WL 2940738, *5 (D.Me. July 19, 201Richardson v. Astry011 WL 3273140, *6 (D.Me. July 29, 2011);
Hewes v. Astrue, 2011 WL 4501050 , *3 (D.Me. Sept. 27, 2011). The issue also arose in thdlcaskesiv.
Commissioner of Social Securi/Fed. App’x. 34, 37 fiCir. 2001), where “there [whsimply no evidence in the
record that claimant had any deficits in adaptive behavior initially manifested ... before ag€R2&)enham v.
Astrue 2009 WL 1209026, *6 (D.Mass. 2009) (finding that record contains evidence that may support diagnostic
description in listing impairment 12.05)

4 A finding that a claimant has a ‘severe impairment’ under 20 C.F.R. § 404.1520(c) 6RO C.
404.920(c), satisfies the requirement under Listing 12.05(c) that the claimant show “a physical or other mental
impairment imposing an additional and significant work-related limitation of functidieves v. Secretary of

Health and Human Services?5 F.2d 12, 14 n. 7 {Cir.1985).
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12.05(C) because he does not satisfy all of theirmments of the listing. The text of Listing
12.05(C) requires an IQ scorelie valid and here, the ALJ found that Plaintiff's 1Q scores were
invalid and chose to place more weight on thimiops of the examiners. | agree and find that
there is substantial evidence on the record tp@phat the requirements for the Listing wer not
met.

The Plaintiff argues in his brief (Docket NbL, at 4) that the AlLgave no reasons to
support her conclusion that thetteg results were not valid, bthat she “simply relies on the
findings of Dr. Nowell (Tr. 22, 492-498) and Mavila (Tr. 23, 524-527). This is not a case
where the ALJ has substituted her jodmt for a valid medical opinion, sB@sado v. Secretary
of Health and Human Servige807 F.2d 292, 293-94{Lir.1986) (an ALJ may not substitute
his own judgment for an unatroverted medical opinionRose v. Shalalé34 F.3d 13, 18 {1
Cir.1994), but where she properly weighed theliced evidence on thecord. The ALJ likely
relied on language in the introctory section to the Disabilitlyistings for Mental Disorders.

That language provides that “since the resulistefligence tests are onpart of the overall
assessment, the narrative report that accompémeetest results should comment on whether the
IQ scores are considered valid and consistéthtthe developmental $iiory and the degree of
functional limitation.” 20 C.F.R. Pt. 404, Subpt. P, App’x 1, § 12.00(D)(6)fafiscrediting the

IQ scores, the ALJ reliedn the Dr. Davila’s opinion that thedmtiff's 1Q scores “substantially
underestimate this patient’s trievel of functions, and that “tihe was a strong evidence in the
scatter of subtest scoresimalicate a higher level ofifictioning.” (Tr. 23, 524-527).

The ALJ, by relying on the record evidentgluding Plaintiff's psychotherapy session
notes (Tr. 22), and the reports of Drs. Nowell Bradila (Tr. 22-24) in particular, concluded that

there was no evidence that the Plaintiff suffered from mental retardation or severe cognitive
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deficit. (Tr. 23). The ALJ noted significanttizat, “As for the opinion evidence, no treating or
examining physician has suggestiadt the claimant has any plge or mental impairment
which prevents him from workingltl. The lack of a formal dgnosis should not automatically
preclude a plaintiff from meetg the requirements of the Listj, however, it is a factor which
may be considered, along witretbther evidence, in deciding ather the Plaintiff has satisfied
his burden.

The Plaintiff did not argue #t he satisfied the diagrtasdescription of mental
retardation included in the introductory pawgghn to Listing 12.05. 20 C.F.R. Pt. 404, Subpt. P,
App. 1, § 12.05. and it is not spkxally culled out by the Al in her decision. There is
substantial evidence to supptrat this requirement hastizeen met. Although Plaintiff
testified that he was enroll@d special education classesafighout his schooling, the record
shows that Plaintiff was diagnosed witrearining disorder and not mental retardation.
Moreover, adaptive functions, as defined in 20 C.F.R. Pt. 404, Subpt. P, App. 1, 8 12.00(C)(1),
include “cleaning, shopping, cooking, taking paliiansportation, paying bills, maintaining a
residence, caring appropriately for your pe&@ grooming and hygiene, using telephones and
directories, and using a post offité this case, the Plaintiff reptad that he was able to care
for his personal grooming and hygiene, cookedhis meals on a daily basis, he did laundry, he
used public transportation, he shopped, he pilsland managed a bank account, and he talked
on the telephone every day. Furthermore, he higlbicycle around town as a primary mode of
transportation and went fishing. Plaintiff's atyilto perform these diwities is substantial
evidence that he did not have ttrequisite deficits in adaptifenctioning in order to satisfy

Listing 12.05(C).
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Finally, in a one sentence argument, therfifhichallenges the ALJ finding that he did
not meet listing 12.05, arguing that since neitheiPllaetiff nor his coundeéhad the opportunity
to cross-examine Dr. Davila or to rebut the rép@laintiff’'s proceduratue process rights were
violated. Social security haags are subject to procedurhle process consideratiorisze v.
Gonzales478 F3d 46, 47 £iCir. 2007) (“[N]otice and an ggortunity to be heard together
comprise an essential principle ofedprocess.”) First, as notedlimdholm v. AstrugCiv. Act.
No. 10-11935-DJC, 2012 WL 527856, at *10, n.10MBss. Feb. 16, 2012), “an ALJ is not
restricted to the record #te time of the hearing¢iting 20 C.F.R. § 405.360 (noting that
“[s]ubject to § 405.401(c), the official record aéssonce the [ALJ] issues his or her decision
regardless of whether it becomes our final siea”). “If the ALJ obtans evidence after the
hearing from a source other than the claimasetAhJ generally must provide the claimant an
opportunity to examine the evidence before entgttiinto the record as an exhibit.” SSA Office

of Disability Adjudication & Review, ldarings, Appeals & Litigation Law Manual

(“HALLEX") 8§ I-2-5-1(B). Here, the Plaintiff's@unsel does not argue nor is it shown on the
record that he requested an opportunity to quegdio Davila about his report. (Tr.7-8). | find
that because the Plaintiff was given the evidehae the opportunity to examine it and elected
not to do so, there was no due process violat®ee Richardson v. Perale¥)2 U.S. 389,
4040405 (1971) (holding that procedural due process had been afforded in case in which Social
Security applicant claintelack of opportunity to cross-amine reporting physicians but had not
taken advantage of opportunityrequest that they be subpoenaed
Responses to Hypotheticals

Plaintiff argues that the ALJ failed to diss the VE’s responses to each of the

hypotheticals. The Commissioner contends tlmeg¢rror exists because the ALJ did not
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ultimately adopt the limitations included in tieolsypotheticals. The Court concludes that the
Commissioner has the better argument.

After determining that a claimant is unableeturn to her past work, the burden is on the
Commissioner to prove that other joddst which the claimant could d@osado v. Sec’y of
Health & Human Servs807 F.2d 292, 294 (1st Cir.1986). Whaemhdressing that burden, an
administrative law judge often relies on theitashy of a vocational expeto establish the
number of jobs existing in the nationabaomy which a person having the same residual
functional capacity of the claimant could do. Hoee “in order for a vocational expert’'s answer
to a hypothetical question to belevant, the inputs into thaypothetical must correspond to
conclusions that are supported by ¢lputs from the medical authoritie&focho v. Sec’y of
Health and Human Sery$70 F.2d 374, 375 {iCir. 1982). If an admisstrative law judge poses
a hypothetical to a vocational expert that deeisclearly encompassdisame limitations a
claimant suffers, then the vocational expert’s response will assuredly be irrelevant and may not
be relied on by the administrative law judge.

The first hypothetical at issue presenteth® VE by the ALJ in the instant case is

summarized as follows:

1. Anindividual who has a meuln exertional capacity, andw can sit, stand and walk
a maximum of eight (8) hours per day;

2. No postural limitations;

3. No environmental limitations;

4. No more than occasional ovedd reaching with left arm;

5. Due to the side effects of medicatiamgosychological issues, will be off task

occasionally 20 percent of the day;
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6. Requires occasional close supervision;
7. Limited to occasional contact with co-workers;
8. Hearing impairment, but with hearing a@sd occasional face to face converstaions

can discern 100 percentwerbal communications.

(Tr. 91-98.)

The VE responded that with thesstrictions, the Plaintiff couldot perform his past relevant
work, but could perform the jolax janitor/cleaner, laundryworker, and dishwasher, which
exists in significant numbers in the national econduhyat 99. The ALJ then amended the
hypothetical to include a further restriction limititige Plaintiff to only incidental exposure to
co-workers and supervisors, to which the VHiegpthat the Plaintiff culd perform the duties of
a cleaner, a janitor @ laundry worker and “simply work second shifd” at 99. Counsel for the
Plaintiff then next asked the VE to assunwaimant whose hearirlgss requires the use of
hearing aids in both ears anth@ge medical conditions require him to be absent from work an
average of four days or nights per moth.101. The VE replied ithe negative when asked if
such restrictions would be acceptable limaas to the aforementioned jobs, but placed
emphasis on the factor of sing four shifts per monthd.

Plaintiff alleges that the ALJ should hafeeind him disabled based on the VE's response
to the hypothetical that includéke restriction of beig absent from work four days per month.
(Tr. 101). Plaintiff contends th#te absences would be the combinesllt of the side effects of
his medications and his use of a bicycle fansgportation, which may prove problematic during
the winter. This additional regttion on the hypothetical preged to the VE is not supported
by the record and the Court finds it to be@mancing. The ALJ was not required to accept or

discuss vocational testimony based on other liroita not found to be supported by substantial
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evidenceSee Arocho aB75;see alsdutchins v. AstrueCiv. Act. No. 09-10900-NG, 2010
WL 3895183, at *6 (D. Mass. $e 30, 2010) (holding that Al.could rely on vocational
expert’s response to first hypotloal where restrictions setrtt in subsequent hypothetical
were not supported by substantial evidence).

Further, Plaintiffmode of transportation &ojob is not relevant to a determination of

disability. Under the statute,person is “disabled” if:

his physical or mental impairment or impairngemare of such a severity that he is not only
unable to do his previous work but cannot ... gega any other kind of substantial gainful
work which exists in the national econonmggardless of whether sualiork exists in the
immediate area in which he lives.
42 U.S.C. § 423(d)(2)(A) (emphasis added). A dsdhdlaintiff can “choose either to commute
the distance to his job or he can mowesel and avoid the expense and inconveniergse"Aho
v. Astrue 2011 WL 3511518, *13 (D.Mass.), citihgpezDiaz v. Sec’yof Health, Education, &
Welfare,585 F. 2d 1137, 1140YLir. 1978). There is an exceti in the First Circuit, however,
where “the claimant asserts that his locomotiNgabilities render it impossible, or extremely
difficult, for him to physically move his bodyfom home to work,” the distance from a
claimant's residence to thabs cited by the vocationakpert should be considerdd.; see also
Rasmussen-Scholter v. Barnha&004 WL 1932776, at *7 n.7 (D.Mass. Aug.16, 2004).
However, “if the disabilities ofhe hypothetical claimant would niot and of themselvgzevent
him or her from traveling by some normally avhaleameans of transportation, either public or
private, to * work which exists in the natidneconomy,” he will not be deemed disabled on
incapacity to travel groundsld. (emphasis added). Thiaquiry focuses on a hypothetical
claimant in the United Statesot the actual plaintifid. Plaintiff’'s transportéon by bicycle tyo
does not fall within the exception and the ALJ was$ required to adopt the testimony with the

additional restrictions
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RFC Assessment

In a one sentence argument, Plaintiff cadtethat the ALJ's RFC assessment was not
supported by substantial evidence as a restifteofwo errors discussed above, i.e., failure to
properly find that the Plaintif6 mental impairments meetequal a listing impairment and
failure to properly respond edditional limitations Plainti's counsel placed on the ALJ’s
hypotheticals. Because those two argumeatk imerit, this argument also fails.

Conclusion
For the foregoing reasons, the Motion for an Order Affirming the Decision of the

Commissioner (Docket No. 12) gganted.

/s/ Timothy S. Hillman
TIMOTHY S. HILLMAN
U.S. MAGISTRATE JUDGE

18



