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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

BROCK DOUGA.AS DUNHAM,
Plaintiff,

V. Civil Action No. 10cv-40246TSH

MICHAEL J. ASTRUE,

Commissioner

Social Security Administration,

Defendant.

MEMORANDUM AND ORDER AFFIRM ING THE COMMISSIONER'’S DECIS ION
March 21, 2013

HILLMAN, J.
INTRODUCTION

Brock Douglas Dunham Dunhani) brings this appeal against Michael J. Astrue,
Commissioner of the Social Security Administration (“Commissioner”), for judieiew of
the decisioraffirming the Administrative Law Judge’s (“ALJ”) denial of Dunharajsplicaton
for disability insurance benefits (“DIB”Bpecifically, theALJ ruledthat Dunham’smpairments
did notrender him disablednderthe meaningf the Social Security Ac{*Act”). 42 U.S.C. §
416(i)(1)(A), 423(d)(2)(A) On August 10, 2011Dunhamfiled a motion seeking to reverse the
Commissioner’s decision or alternatively remand the proceedinge £1.J and argued that the
ALJ failed to consider or make findings of fact concerning the limiting effects of insomnia,

chronic obstructive sleep apm, and side effectsom prescription medications oDunhanis
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residual functional capacity (‘RFC*jand onhis ability to engage in substartigainful activity
(“SGA"). (Docket No. 11 Commissioner filed a Motion to Afin on the grounds that the ALJ’s
decision was spported by substantial evidence. (Docket No. 15).
BACKGROUND

Dunhamfirst appliedfor DIB on July 8 2008aleging his disabling conditiobegan on
November 23, 2007 (R. 134). Dunhantomplainedof back and joint pain as well as problems
with memory and concentration(R. 174). On September 5, 200&he Social Security
Administration(“SSA”) denied Dunhars applicationfinding a lack of evidence to suppdris
claims (R. 53-55) Dunhamrequestedeconsideration and on Februdy2009the SSA found
that although he suffered from certaionditions,they were not severe enough to prevent him
from working? (R. 56-59). Dunhamthen soughta formalhearing beforean ALJ.(R. 63). On
May 17, 20D, a hearingwas heldbefore ALJAddison C.S. Masengill(R. 23-50).During that
hearing a Vocational Expert (“VE”) provided testimoii. 45-48) OnJuly 23, 2Q0, theALJ
issued his decision denyirfgunhanis claim. (R. 4-20). After the ALJ’s denial, the Decision
Review Board“DRB”) selectedDunhams casefor furtherconsideration. Howevebecause the
DRB failedto complete a fudreview within the allotted 3day investigatory periodthe ALJ’s

decision became finl (R. 1-6). After exhaustingavailableadministrative remedieDunham

! RFC is defined as:the most that [the claimant] can still do despite [his or her] limitatioP8."C.F.R. §
404.1545(a)(1).

2 A copy of the Administrativ&ecord(“R.”) has been provided to the Court under $Baicket No. 8).

® The SSA’s Notice of Reconsideration noted:
You are able to perform simple jobs without complex instructions, andtbatslo not involve
working closely with others. You can be on your feet most of the ¥ay. can lift up to 10
poundsfrequently and 20 pounds occasionally. We realize that your conditiwargseyou from
doing your past job, but it does not prevent you from doing other work.

(R.57).

* The DRB notified Dunhamon November 5, 2010 and the SSA affirmed the ALJ’s detigigsuant to 20 C.F.R.
§ 405.420(a)(2).



filed a Complaint in this Coudn December 7, 2010 (Docket No. This actionis now ripe for
review under 42 U.S.C. 8§ 405(g)or the following reasons, the Cou@RANTS the
Commissioner’sviotion to Affirm the ALJ’s decision.
FINDINGS OF FACT

1. Dunham's Personaland EmploymentHistory

Dunham was born c8eptember 9, 1971 anmésides in Gardner, Massadetts (R. 134)
Dunhamis a high school graduafe(R. 26). Dunharts pastrelevantwork could becharacterized
as “skilled work” at a medium to heavy exertion l8ueithin the plastics industry (R. 46, 197).
Dunhamremains unemployed from a layoff Movember, 2007, the same month in which his
allegeddisabling evenbccurred (R. 28, 191).

2. Dunham's RelevantMedical History

Dunhams relevantailments were chronic back and shoulder pain, obesity, affective

disorder, a somatoform disordand sleep apnéaR. 9, 629-36) His back pairallegedlybegan

® There are conflicting accounts with respect to Dunham'’s educhtietary. In a Disability Report filed with the
SSA on July 14, 2008, Dunham answered “no” to a question asking if he dttspédeial educatidnclassesduring
high school. R. 179). However, when asked the same question by the ALJ on May 17, 20ittardueplied that
he “was in Special Ed."R. 26). See, e.g.20 C.F.R. 8404.1564 (“Education is primarily used to mean formal
schooling or othr training which contributes to your ability to meet vocationalirequents, for example, reasoning
ability, communication skills, and arithmetical ability.").

® The SSA separates work into five categories by order of physical exewsignitude: sedeaty work, light work,
medium work, heavy work, and very heavy work. 20 C.F.R. § 404.1567. Medarknisvdefined by “lifting no
more than 50 pounds at a time with frequent lifting or carrying of objeetghing up to 25 pounds.d. §
404.1567(c). Heavy work is defined by “lifting no more than 100 pounds at anitmdrequent lifting or carrying

of objects weighing up to 50 poundsd’. § 404.1567(d). Workers are considered able to perform any type of work
that is lower in physical exertion magnituderthahat their current occupation requiresy.,someone performing
heavy work is able to perform medium, light,sedentary workd.

" Over approximately the last fifteen yeabsjnhamperformed occupations such as: process technician, mechanic,
installer, tacker/welder, process technician, and die s@®et91).

8 Prior to the administrative hearing in front of the ALJ, Dunheas also hospitalized witthiverticulitis. (R. 34).
As a result of this condition, a section of his colon was remqRd4). As it pertains to his ability to perform
SGA, howeverPunhamtestified thatany issues he may have had are now resolfR@4).



after aninjury during high schoohthleticsmore than twenty years agqR. 270).His shoulder
pain was diagrosed as a mild rotator cuff irritation amabrum tear, commonlyknown as a
“SLAP lesion” although Dunhantould notreport a definitive everthatcausedhis injury. (R.
293-95). After being laid off,Dunhamapplied forDIB alleging thathis disabling condition
occurred onor aboutNovember 23, 2007R. 28, 134). In the monthsbeweenhis disabling
event and filing this cause of actignDunham underwentlozens ofphysical and mental
evaluations which are set forth below by year.

a. 2008

On January2, 2008, Dr. Katherine Upchurch, a rheumatologgiaminedDunhamfor
back pain and found only a minimal incidence of degenerative changes in his spine and noted
that his pain appeared focreasesince he stopped workingR. 307-08) At that time, Dr.
Upchurch recommendethat Dunhamundertake physical therapy, weight loss, and develop
proper body mechanickR(308).

Dr. Upchurch sawbunhamone month lateon February29, 2008andhe statedhat his
pain level waspproximately &'3 out of 10’ (R. 570).Dr. Upchurch note®unhanis positive
upperbody range of motion, normal gait, good strength, and normal refl@xe570) Again,
the recommended treatment was weight loss and oveoaly strengthening.R( 570). Dr.
Upchurch exammed Dunham on July, 72008 where he complainedf @iffuse back and joint
pain. R. 305) Dr. Upchurch found thddbunhamhad some pain and limited range of motion in
the shoulders but that his neck, elbows, wrists, hands, hips, knees, ankles, and toes all had good

ranges of motion.R. 305.

° Dunhamfirst sought treatment in June, 199R. 227).



On August21, 2008, Dr. Kelton Burbank, an orthopedic surge@minedDunhamfor
right shoulder pain(R. 293).Dr. Burbank found thaDunhamis right shoulder had full range of
motion andx-rays were negative for angpparentabnormalities. R. 293). Dr. Burbank,
however ordered an MRP to investigate a potential bicelstirum tear and rotator cuff
irritation. (R. 294). The MRI resultsconfirmed Dr. Burbank’s sugpons of a superior labrum
tear, but all otherareas ofDunham’sshoulder were intac{R. 289). Later on September22,
2008, Dr. Burbank evaluate®unhanis shoulder and noteBunhams belief that hiscurrent
pain prevents him from working as a mechanic but that his back pain inhibits hinrdatearg
degreethan his shoulder(R. 295).Dr. Burbank confirmed the labm tear, however, the rotator
cuff was undamaged.(R. 295). Because shouldégstscontinued to reveah good range of
motion Dr. Burbank recommended thBunhamnot undergo surgergsit might worsen his
condtion given his age.R. 295)

On Decemberl8, 2008 Dr. Ronald Jta, an osteopathic physiciaaxaminedDunham
for disability determination purposedR. 296). Dunhantomplained of lower back pain, right
shoulder pain, and gt that his left shoulderow botheed him as well (R. 296-97). Dunham
had moderate lumbar region muscles spag®s299). Dunharis concentration and mentation
were normal. R. 297). Dunhamhad no problemsvith his speech, eyesight, hearing, moving
around, standing on his toes and heglacingbody weighton either leg, walking, and putting
on and removing his shag®. 297-98). Dunhanmad normal range of motiarf all joints inthe

upper and lower extremmes. (R. 299). He also had normal range of motion time cervical,

2 The MRI was performed as an “arthrogram” which use#mjection of a contrast dye to help identify tears in the
joint. (R. 293).



thoracicand lumbar regions of his spin@R. 298-99).Dr. Jolda noted thabunhanis right
shoulder was stable but that lifting it above “table heiglettamepainful * (R. 300).

b. 2009

OnJanuaryl2, 2009, Dr. UpchurclexaminedDunham. R. 303). Dunhantomplained of
diffuse joint and back pain and sleep apn&a.303). Dr. Upchurch noted thabunhamwas
obesehad not been to physical therapy in years laaditried stretching several times per week
but was notliligent about it(R. 303). Dunhanalso stated that he had not wedin over a year.
(R. 303). Dr. Upchurch recommended th&unham return to physical therapyor core
strengtheningindhaveDr. Burbankreevaluatéhis right shouldeissues (R. 304). She also noted
thatDunham wasdisabled”and thus unable tperformoccupations requiringepetitive motion
of his upper extmmities or where héad to sit, stand, walk, sto@p bend for prolonged periods
of time. (R. 304).

Later thatmonth the SSAassessed Dunham’s RF(QR. 313-20) The SSA’sreport
concluded thaDunham could 6ccasionally lift up to twenty pounds;frequently lift ten
pounds and sit, stand or walk for approximately six hours in an-keihtworkday*? (R. 314)
With respect to postural limitation®unham was able to occasionally stoop as weltliasb:
ramps, stas, ladders, ropeand scaffolds (R. 315). Additionally, Dunham could frequently:
balance, kneel, crouchnd crawl.(R. 315). Dunhamwas also limited to occasional overhead
lifting. (R. 316).

Following the SSA’'s RFC assessmentDr. Milton Taylor, Ph.D. performed a

psychodiagnostic interviewvith Dunham (R. 321-25). Dunhamcomplained of back and

" bunhamcomplained that he hadoppedplaying “heavy metal” drums because reaching to hit the cymbals caused
discomfort.(R. 300).

12«Frequently” means performing a task for approately twothirds of the workday while “occasionally” means
performing a task for approximately otterd of the work day(R. 314).
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shoulder pain and stated that he could not lift more than twenty pounds and had trouble sitting or
standing for extended periods of tinfR. 321). Dunhanstatedthathe wasn constanpain from
degenerative disdisease and had memory and concentration is§Res321). Dunhamalso
reported that he was depressed, specifically due to marital @Rif@22). He further statedthat
sleep apnehadforcedhim tosleep on the coudhecause it wouldwaken his wifat night (R.

323) Dr. Taylor administered a “MirVlental Status Examtestingexecutive functions such as:
naming, repetition, orientation, calculatiaisual motor skillsand shorterm memory(R. 324)
Dunhamreceived a perfect scomn the exam, answegnall thirty questions correctlyid.
Additionally, Dunhamdemonstrated the ability to complete a routirgep command sequence
and couldread andwrite a basic sentencR. 324). Dr. Taylor's overall diagnostic impressions
were thaDunhamhad both a general pain disorder and adjustment dis§RI€325) Dr. Taylor
further noted thaDunhambelieved that his pain disorder would need to be resolved in order to
return to work. R. 325).

On February2, 2009, Dr. Ginette Langer, Ph.performed a psychiatric assessment of
Dunhamon behalf of theSSA. (R. 326) Dr. Langer notedhat Dunhamhad affective and
somatoform disorders, however, these disorders were not severe enough to qldiggdsd
under SSA listings(R. 329).Dr. Langer also found th&@unhamhad a “loss of interest” rather
than actuatliagnosedoncentration issues atitht he could perform a variety of daily activities.
(R. 338).Dr. Langer also performed a mental RFC assessmédniirdiam. R. 340) Dr. Langer
concluded thaDunhams concentration issues were attributable to his pain and depre@gion.
342). Otherwise Dunhamwas “not significantly limited” in categories including: understanding

and memory, sustained concentration and persistence, social interaction, arttbad@pt840-



41). FurthermoreDunhamcould concentrate aneémain attentivdor at least two continuous
hours. R. 342).

Dr. Upchurchreexaminedunham orFebruary3, 2009.(R. 344) Dr. Upchurch did not
mention any changes iDunhams condition from his previous examinati@nyearearlier. (R.
346). Dr. Upchurchconcluded that Dunham would be unable to work despite the fact that she
could not pinpoint a “definitive diagnosis” for Dunham’s pain disorder346).

Dr. Burbank treate@®unhamagainon June 252009.(R. 554). Dunhantomplained that
his shouldermade reaching andclothing himself difficult (R. 554). Nonetheless Dunham
retained‘good, active” range of motionR( 554).

On July 13 2009 Dr. UpchurchevaluatedDunham. R. 550). Dunhanstated that his
pain “comes and goes” and that he has about three “good” diagsdry “bad” one(R. 550).
Dr. Upchurch noted thddunhams conditionhad notsignificanty change since his last visit
and that she “did not have much more to recommend” in terms of treatRestl) As she had
recommended to hirm eachprior visit, Dunhamwas asked to lose weight and perform core
strengthening exercise¢R. 551). Furthermore, Dr. Upchurcheiteratedthat Dunham was
disabled and lacked the ability “to work in gainful capacity” unless his pain becare m
manageableR. 551).

On September 30, 200Bunhampunched glasterwall and fractured the scaphoid bone
in his right wrist.(R. 480, 583) On October 2, 2009, Dr. David R. Fabiplaced a cast on
Dunhamand reexamined him two weeks lat@R. 582-83) On October 29, 200®)r. Burbank
examinedDunhamfor increased shoulder paas a result othe punch.R. 580) Beside having
a tender biceps musclBunhamhad good range of motion in his right should&. 580).Dr.

Burbank noted thaDbunhamwas “grosslyneurovascularly intact” and that he needed to remain



in a cast for at least six more weekR. 580) NonethelessDunhanis cast was removed on
November 11, 2009(R. 581). The fracture area was still tendgiR. 581). Dr. Fabian
recommendeda variety of teatment optionsncluding surgery or a smaller cast, however,
Dunham refused and sought only a thumb spfifR. 581).

Beginning on October 29, 2009, tBeinham soughbutpatient psychiatric treatmeat
North Central Human Servic¢ NCHS”) for depressiofrelated issues resulting frothe recent
separation from his wifgR. 585). Dunham stated on the intake repthrat his“wife and kids
moved out 1 months (sic) ago. | sit around the house, watch TV. No ambition to do anything.
Don’t want to see anybody. Can’t concentrate, can’t stay on t&k585).When asked whether
he wanted to workDunhamanswered in the affirmativeR( 587). Dunhanwaslisted as being
depressed and sad as well as having a “sleep disturbaRceé589). His perception, thought
processes, intellectb&unction, orientation, memorgnd insight were within normal lins. R.
589). The clinical interview concluded thAtunhamdisplayed signs of a moderate depressive
disorder. R. 593).

On November 12, 2009\CHS counselor Mae Reevensterviewed Dunhamfor an
initial fact find. R. 595).Ms. Reeversimpression was thdte was highly emotional and angry
at his marital situation.R. 595). Meeting again orNovember 16, 20Q9Dunham toldMs.
Reevershe was having difficulty focusing “on things he needs to do” for himdeIf596). Ms.
Reevers found thdtewasdepressed as well as worried abbistpersonal financesR( 596).0n
November 23, 2009, Ms. Reevers noted thatdepressed moodmained unchange(R. 597).

On November 30, 200Qunhamagaincommunicated his anger and depressed mood over his

family situation (R. 598).

13 Regarding Dunham’s choice of treatment options, Dr. Fabiaarkem that it “would not be my first choice but |
have gone with this at his requestiahe is aware of the potential riskdR. 681).



On December 3, 2009, Dr. Dianne Lindi8tarr administered a psychiatric evaluation
and specifically found thaDunham was “cognitively intact and there was no movement
disorder.” R. 600). Dunharis “thinking was logical, releant and realistic, the conversation was
goal directed, and there was no formal thought disord&.”600). Furthermore, medicine
prescribed by his primary care physician, DrBryanMiller, “worked well, resulted irclearer
thinking and focus, but incased depression because he was more aware of his life
circumstancé.(R. 599). On December 7, 200Bunhammet with Ms. Reeverdut nothinghad
substantively changed in terms of his depressed mood due to finances and stndgitdR.
601). A December 14, 2009 meeting with Ms. Reevergealed that Dunharoontinued to
strugglewith depression and angeR.(602). A December 17, 2009 report by Dr. LindBtarr
noted Dunhans medical problems of chronic pain, degenerative joint disesleep apneand
hypertension and prescribed Risperdal to conargt angerissues (R. 603). Dunhamalso
“[d]enig[d] any side effects from current medicationgR. 603). At a December 28, 2009
meeting with Ms. Reever§lunhamstated that he continued to have marital and focus problems
but denied having depression symptoms and noted that he was “sleeping much Be@84). (

c. 2010

Dunhamcontinued psychiatric counselisgssionsat NCHS intothe following yearOn
January 11, 2010, Ms. Reeveeported thaDunhamshowed a notable increase in depression
symptoms over his pending divorce and lack of contact with his childRe®06). There were
however,no significant changes ihis thoughtprocess, orientation, behavior function. R.
605. On January 14, 201Mr. Lindley-Starr met withDunhamand prescribed Risperdal and
Larnictal for anxiety and depressioRR.626). Again,Dunhamdenied any side effects from his

current medications and had no dediaies in perception, cogniticr judgment. R. 626). A
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January 25, 2010 session with Ms. Reevers found no significant changBumitans mood,
affect, thought process, orientation, behavior, functioning or his pain condRidgs2%).

Although somewhatunfocused during a Februay 1, 2010 meeting with Ms. Reevers
Dunhams condition was not substantively differehtin previous therapy sessiorR. §21). No
significant changes were noted atFebruary 8, 2010 meeting with Ms. Reevers, however,
Dunhammentioned that he was sochg more and interacting with his daughteiR. §20).
Signs of depressiomwere apparent at meetings bebruary 22 and March 8, 20hereMs.
Reevers noted that the goal edch sessiowas “symptom management.’'R( 617, 619).The
final counseling sessidmeldon March 15, 2010 revealed ti2inhamseemed more “forgetful,”
“overwhelmed,” and complained of chronic paiR. 616).

3. Dunham's Daily Activities

During the relevant periodDunhanis typical daybeginswhen he wakes upebween
10:00 AM and 11:0AM. (R. 38). Dunhanremains mostly sedentary during the day, however,
he is able to cook, cleamashlaundry,feed the dogand handleihancial affairs (R. 35, 183.
Occasionally, he wilbperate anotor vehicleor motorcycleto do oddjobs, like driving friends
and familyto and from work (R. 183 186. He “constantly” watched televisigrplayedvideo
games and drums, and performed stretchesftas as he could(R. 182, 187). Dunhanalso
stated that he naps several tinpes day, one of which laster approximately an hou(R. 39,
183). He reported that he finishes tasks that he starts and is able to follow oralitted w
instructions. R. 188).

4. The ALJ’s Decision

The ALJ made the following determinations:

(1) Dunhammet the Act's insured status requirements through December 31,
2012 (datevheninsurance ends).
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(2) Dunhamhad not engaged in SGA since November 23, 2007 (date of alleged
onset of disability) (20 C.F.R. § 404.15&tseq).

(3) Dunham has the following severe impairments: degenerative disc disease;
obesity; an affective disorder; and a somatoform disorder (20 C&.R.
404.1520(c)).

(4) Dunhamdid not have an impairment or combination of impairments that met
or medically equaled one of thisted impairments under 20 C.F.&404 sub.
P, app’x. 1 (20 C.F.R. 88 404.1520(d), 404.1525, and 404.1526).

(5) Dunham hadhe RFC to perform light work as defined under 20 C.BR.
404.1567(b). Dunhanmad the following limitations: simple unskilled tasks
with no overhead lifting or reaching; no extreme cold/vibration; no heights,
ladders, ropes, scaffolding; occasional ramps, stairs, stooping, crouching,
crawling; no dangerous moving machinery; modenaental limitations in
maintaining concentration.

(6) Dunhams past relevant work was at a medium to heavy level of exertion
according to VE testimony (20 C.F.R. § 404.1565).

(7) Dunhamwas born on September 9, 1971 and was 36 years old, which is
defined as gounger individual age 189, on the alleged disability onset date
(20 C.F.R. § 404.1563).

(8) Dunhamhas a high school education and communicates in English (20 C.F.R.
8 404.1564).

(9) VE testified thatDunhams job skills could be transferred to othescatiors
thatDunham had not previously undertaken.

(10) Considering Dunhais age, education level, woexperience, and RFC, there
are a significant number of jobs that exist in the national economy that he can
perform (20 C.F.R. 88 404.1569 and 404.1569(a)).

(11) Dunhamhas not been under a disability, as defined under the Act, from
November 23, 2007 until the present (20 C.F.R. § 404.1520(Q)).

(R. 9-15).
STANDARDS OFREVIEW

1. Standard forReviewing the&Commissioner’s Decision

12



After reviewing thepleadings an@ddministrative recordthis Court may affirm, modify,
or revese the Commissioner’s decisionith or without remanding the case for rehearing. 42
U.S.C. 8405(g).During the administrative process, the ALJ is required to “deptbg]correct
legal standards anffind] facts upon the proper quantum of evidehcBomanRoman v.
Comm’r of Soc. Secll1l4 F. App’'x 410, 411 (1st Cir. 2004he ALJ’sfindings of fact shall be
conclusive if they arsupported by substantial evidentavhich courts havelefined as‘such
relevant evidence as a reasonable mind might accept as adequate to support arcdnclusio
Sansone Wnited States R.R. Ret. BA59F. App’x 210, 211 (1st Cir. 2005) (citingichardson
v. Perales 402 U.S. 389, 399, 91 S. Ct. 1420 (1971))applying the “substantial evidence”
standard, the court must bear in mind that it is the province of the ALJ, not the courd to fi
facts, decide issues of credibilitgraw inferences from the recoahd resolve conflicts in the
evidence SeeOrtiz v. Sec’y oHealth & Human Servs114 F. App'x410, 411 (1st Cir. 2004).
This also means that “eventife record arguably could justify a different conclugidthe ALJ’'s
determination will still standRodriguez Pagan v. Sec’y of Health & Human SeB/0 F.2d 1, 3
(1st Cir. 1987)Reversing an ALJ’'s decision is warranted in cashsre the ALJ misapplied
relevantlaw, ignored material evidena®@ made evidentiary conclusions that are left within the
purview of an expert witnesSeeNguyernv. Chater 172 F.3d 31, 35 (1st Cir. 1999). Finally, the
Court must “review[] the evidence in the record as a whedecidewhether the substantial
evidence standard was correctly appli®delrlanda Ortiz v. Sec’y of Health & Human Seryvs.
955 F.2d 765, 769 (1st Cir. 1991).

2. Standard forDisability Entitlement

In order to qualify foDIB, claimants must demonstrate that they are disabieer the

Act. TheAct defines “disability” as having the “inability to engage in &§A by reason of any
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medically determinable physical or mental impairment which can be expectesutbin death

or which has lasted or can be expected to last for a continuous period of not less than 12
months.” 42 U.S.C. § 423(d)(1)(AA claimant’s impaimentsmust be so severe as to prevent
them from performing not only pastelevantwork, but any substantigl gainful work that
currently exists in he national economySee 42 U.S.C. § 423(d)(2)(A); 20 C.F.R. §
404.1560(c)(1) Another requirement to reaa DIB is thatthe claimantmust prove they were
disabled prior to the expiration date of their last insurance policy. 42 U.S.C. § 423(3)(1)(A)
Kemp v. AstrueNo. 16401409SH, 2012 WL 1085518, at *5 (D. Mass. Mar. 29, 20#&jng
Brunson v. Astrue387 F. App’x 459, 460 (5th Cir. 2010)).

The appropriate rubric for determining a claimant’s disability level is asfiep test
under 20 C.F.R. 8§ 404.152During an administrative hearing, th&LJ must follow eachof
thesestefs sequentially. 20 C.F.R. § 404.1520(a)(4). If at any stepAthkedetermines that the
claimant is either disabled or not disabled, the investigation immedieetynates.ld. If,
however, theALJ is unable to conclusively determine whether a claimant is or is not disabled,
the evaluation continuesm to the next step in the sequerldeThe process the ALJ must follow
is furthersummarized afllows:

[Step One] If claimant is doing SGA, he is not disabled.

[Step Two] If claimant is not doing SGA, his impairment musteeere before
he can be found to be disabled.

[Step Three]lf claimant is not doing substantial gainful activity and is suffering
from a severe impairment that has lasted or is expected to last for a continuous
period of at least twelve months, and higpamment meets or equals a listed
impairment, claimant is presumed disabled without further inquiry.

[Step Four] If claimant's impairment does not prevent him from doing his past
relevant work, he is not disabled.

14



[Step Five] Even if claimant'snpairment does prevent him from doing his past

relevant work, if other work exists in the national economy that accommodates

his residual functional capacity and vocational factors (age, education, skKills,

etc.), he is not disabled.
Walters v. Comm’r oBoc. Se¢.127 F.3d 525, 529 (6th Cir. 1997).

BURDENS OF PROOF

Throughout the disability determination process, the claimant maintaénburden of
persuasion and the burden of producfimm Stes One throughour.20 C.F.R. § 404.1512(a);
42 U.S.C. § 423(d)(5X) (“An individual shall not be considered to be under a disability unless
he furnishes such medical and other evidence of the existence thereof as thempdlJ]
require.”} Freeman v. Barnhayt274 F.3d 606, 608 (1st Cir. 200The claimant muspresent
objective medical evidenagemonstratingheir impairment. 20 C.F.R. 88 404.1508, 404.1512.
At Step Five, the burden shifts from the claimant to the Commissioner to showetludithant
is capable of performing some occupatiexisting within the “national econoniy which
includes any worKin significant numbers either in the region where [the claimant] lives or in
several regions of the counfty42 U.S.C. § 423(d)(2)(A) When making the Step Five
determination, the ALJ must assess the claimant’s RFC in combination witlionatdactors,
includingthe claimant’s age, educatiand prior work experience. 20 C.F.R. § 404.1560(c).

DISCUSSION

Dunham contendthat theCommissioner'siecision should be reversed or remanded
threegrounds: (1the ALJ erredby failing to consider the limiting effects of certain impairments
on Dunharnts RFC; (2) the ALJ erred by failing to properly consider the VE'srtestly; and(3)

the ALJ erred by improperly considering Dunham’s receipt mérdployment Insurance (“UI”)

as a credibility factor and foconflating the concept of “total disability’with than SGA.
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Conversely, the Commissioner asserts that the ALJ’s decision should be dffievause it is
supported by substantial evidendéhe Gurtnow addressesachof Dunhams claims in turn.

1. The ALJApplied the Proper Standartb DetermineDunham’'s Impairments

The crux ofDunham’sargument is that the ALJ failed to “expldims conclusionsin a
satisfactory mannewhen making théseverity” determination under Step T¥aand that this
mistake laid the foundation for subsequent errors in Step Three and the RFC detamrmnati
Step FourPl.’s Br. at 2; 20 C.F.R. 8804.1520(d), 404.1525, 404.15Zpecifically, Dunham
argues thathe ALJfailed to apply thecorrectlegal standard angroperlysupport hisfactual
conclusios as to Dunham’s impairmentgath substantial evidence. These arguments fall short
for several reasons.

First, “[i] t is well established in this circuit ‘that the Step 2 severity requirementis ... a
de minimispolicy, designed to do no more than screen out groundless clahinges v. Astrug
No. 12cv-184+PB, 2012 WL 1394396, at *12 (D.N.H. Mar. 26, 2012) (citMgDonald v. Sec’y
of Health & Human Servs795 F.2d 1118, 1124 (1st Cir. 1986)). an adjudicator is unable to
determine clearly the effect of an impairment or combination of impairments on thieluadi s
ability to do basic work activities, the seqtial ewvaluationprocess should not end. . . . Rather, it
should be continued.” SS85-28, 1985 WL 56856, at *&inally, “[a]s long as the ALJ [finds]
at least one severe impairment so that the sequential evaluation progress$iesjext tstep, an
error at Step Two does not require reversaldwton v. AstrueNo. 1tcv-189-JD, 2012 WL
3019954, at *7 (D.N.H. July 24, 2012)hus, it followslogically that if the ALJresolvedStep
Two in an appropriate manner, thezversalor remandon that ground would be unnecessary

See Jamison v. BoweB814 F.2d 585, 588 (11th Cir. 1987) (“[T]he finding &y severe

4 Although Dunhammisconstrues the fivetep analytical frameworkhe alleged Step Three error that Dunham
refers to is actually covered under Step TRb's Br. at 3. This error is likely attributable to the ALJ’s report that
listed Step Two at paragraph R. Q).
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impairment, whether or not it qualifies as a disability and whether or not it résutsa single
severe impairment or a combination of impairments that together qualiévasesis enough to
satisfy the requirement of step two.”) (emphasis added).

Here,nothing warrants reversatl remandasan error of law becausbe ALJ applied the
appropriate standard. At Step Two, the Abdndthat Dunhamdid in fact havecertain severe
impairments i.e., degenerativelisc disorder, obesity, affective disordend a somatoform
disorder. R. 9). Once the ALJ determined that Dunham had a severe impajrimentas
required toconsider the effects ofny impairment in the subsequent stejpsespective of
severity. 20 C.F.R. 8§ 404.1545(é)hus, reversal or remands unwarranted becaus&LJ
continued to analyze Dunham’s case under the plegalstandard

Secondgsubstantial evidencaupports the ALJ’s conclusion that the limiting effects from
Dunham’s impairmets were not credible despite the fewatimpairments like insomnia, sleep
apneaand side effects from prescription medicatvoere not expressly stated in the finafitten
report. ALJs are permitted toconsider all the evidence without directly addressingtheir]
written decisiofs] every piece of evidence submitted by a pariyl’RB v. Beverly Enters.
Mass., Inc. 174 F.3d 13, 26 (1st Cir. 199%odriguez v. Sec’y of ldkh & Human Servs.No.
90-1039, 1990 WL 152336, at *1 (1st Cir. Sept. 11, 1990) (“An ALJ is not required to expressly
refer to each document in the record, pibgeiece.”). Thus, although Dunham has the right to
a fair and impartiatiecision he has no basis teverse or remanthat decision simply because
he wants a moréperfect opiniori that detailseach and every grievance mmgght have.Fisher v.
Bowen 869 F.2d 1055, 1057 (7th Cir. 1988pting that “[np principle of administrative law or
common sense requires us to remarghse . . unless there is reason to believe that the remand

might lead to a different result”furthermore, the ALJ’s failure tepecifically include these

17



ailmentsin the final analysisis & bestharmless errorSee Hickman v. Comm’r of Soc. Sec.
Admin, 399 F. App’x 300, 302 (9th Cir. 2010).

In any event, assumingrguendothat there could ba basisto fault the ALJ’s Step Two
determination, substantial evidence in tRecordreflects otherwiseDunham contendshat
certain sleep disorders, had they bgeaperly considered by the ALJ, present grounds for
reversalor remand In reality, Dunhamwas diagnosed witmoderatesleep apnea anderely the
potentialfor insomnia undethe sleep study administered by the Heywood Hospital Respiratory
Care DepartmentR( 630) (“Moderately advanced sleep apnea, probably superimposed on some
degree of insomnia or maybe just the patient’s response to sleep lab environmarariptker
occasion, Dunham mentioned that he wdaally sleeping betterR. 604). Moreover,he ALJ’s
final decisionspecificallymentions sleep apnead concluded thdthe claimant’s statements
concerning the intensity, persistence and limiting effects of these symptemstecredible to
the extenthey are inconsistent with the above residual functional capacity asses¢RehB).

With regards teside effects from prescription medicatidbunhamtestified that hehad
boutswith nausea and dizzines&. 35, 38, 178). See, e.g.Burns v.Barnhart 312 F.3d 113,

131 (3d Cir. 2002) (“Drowsiness often accompanies the taking of medication, and it should not
be viewed as disabling unless the record referesegsusfunctional limitations’) (emphasis
added); Lacroix v. Barnhart 352 F. Supp. 2d 100, 115 (D. Mass. 2005tiag that the
claimant’s failure to develop the record beyond mere mentions of prescriptaioatmen side
effects did not warrant reversal of ALJ’s determinatidie Recordelies Dunham’sestimony

On severaloccasionsDunham deniechaving anyside effects fromprescriptionmedication
whatsoever (R. 588, 599, 603, 6226). Furthermoreany alleged functional limitations due to

prescription medicatioside effects were offset by Dunhamaintaining“better than average
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activities of daily living.” (R. 13, 2728, 3536, 41-43, 183, 187, 328 see alsoTeixeira v.
Astrue 755 F. Supp. 2d 340, 347 (D. Mass. 2010) {[@nce of daily activities can be used to
support a negative credibility findiriy.(citing Berrios Lopezv. Sec'y of Health & Human
Servs,. 951 F.2d 427, 429 (1€ir. 1991)). Thus, reversal or remand unwarranted because
substantial evidence supports the conclusionithéirmens such as sleep apnea, insonmand
side effects from prescription medton did not render Dunham more limited than found by the
ALJ.

2. The ALJDid Not Err in Consideringthe VE’s Testimony

At Step Five, the ALJ presented the VE witho hypothetical scenarios involving a
claimantdesigned to paralldbunham’s general characteristics. Dunham contends that because
the ALJ relied on the first hypotheticalto the exclusion of the second, hdsability
determiration is not supported by substantial evideraned must bereversed or remanded
Specifically,Dunhamalleges that the ALfhiledto consider the limiting effectsf sleep apnea.

In Hypothetical One, the ALJ asked ¥E to assume the following facts:

e A thirty-eight year old individual with a high school degree and fifteen years of skilled
experiene as a machine operator, maintenance mechanic, supeavidowelder that
operated with a medium to heavy level of exertion.

e The individual would further be limited to tasks that:

o Were simple and unskilled, requiring no overhead lifting or reaching;
Hadno more than incidental exposure to extremes in temperature and vibration;
Did not require using ladders, ropes, or scaffolding;
Did not require working around dangerous, moving machinery; and

Required only occasionai,e., no more than onthird of the time, use of ramps,
stairs, stooping, crouching, or kneeling.

© O OO0

(R. 47). The VE testified that none &funhams past relevant work would fit intBlypothetical
Onebecauset describedan individual with light, unskilled work experience whid@inhamhad

worked in jobs that were skilled and required a medium to heavy exertion (Bvel?).
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Neverthelessthe VE listed several occupations that woddresenthe type of work described
in Hypothetical One(i) packer or sorte(800,000 in U.S. labor market; 19,000 in Massachusetts
labor market); (i)bench assemblgd.1 million in U.S. labor market; 14,000 in Massachusetts
labor market); (iii)order checker(250,000 in U.S. labor market; 4,900 in Massachusetts labor
market).(R. 47-48).

In Hypothetical Two, an addendum tdypothetical One, the ALJ asked the VE to
assume additional limitatiore a claimant that has

e Chronic pain;potential side effects from medication; asuch anindividual would need
to be “off task” i.e., not working,for up totwenty-five percent of the workday.

(R. 48). The VEtestfied that such an individual, with those added limitations, would be unable
to find any position existing in significant numbers that would be consideredu@the Act.
(R. 48).

The ALJcan cmsiderVE testimonyasrelevant evidence so long as it is supported by
substantial evidenc&eeGaray v.Sec'y of Health & Human SerydNo. 941515, 1995 WL
54077, at *1 (1st Cir. Feb. 10, 1995) (per curiam). “When presenting a hypothetical to a
vocational expert, the questionust precisely describe a claimant’s impairments so that the
vocational expert may accurately assess vargtibs exist for the claimahtAho v. Comm’r of
Soc. Se¢.No. 1040052FDS, 2011 WL 3511518, at *7 (D. Mass. Aug. 10, 20l@)e(nal
citatiors and quotation®mitted).“[I]n order for a vocational expesd answer to a hypothetical
guestion to be relevant, the inputs into that hypothetical must correspond to conclusiores that a
supported by the outputs from the mediaathorities.” Arocho v. Sec’y of Health & Human
Servs,. 670 F.2d 374, 375 ¢1Cir. 1982).

The ALJ did not err in relying exclusively on the VE’s response to Hypothetical O

which did notincludethe limiting effects of sleep apnea. To reiterate, ggaarely withinthe
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province of the ALJ to make factual and credibility determinati®e® Teixeira755 F. Supp.

2d at 347 (noting that aALJ's “credibility determinatior-based on observations of the
claimant, evaluation of her demeanor, and consideration of how her testimony fith ithev
record evidence-is entitled to deference, especially whempported by specific findings”).
Furthermore, the ALJis free toaccept or reject restrictions a hypothetical question that are
not supported by substantial evideric&eeOsenbrock v. ApfeP40 F.3d 1157, 11685 (9th

Cir. 2001) Here, because the ALJ determined that any sleep related impairments were not
supported by substantial evidenae Step Two there was no reason to further consider these
impairments with respect to the VE’s testimony under Step. Peeordingly, and for the
reasons set forth above, substantial evidence supports the fihdiisteep apnedid not render
Dunham more limited than found by the ALJ.

3. The ALJDid Not Err in Considering Dunham’s Receipt of Ul.

Dunhamfinally contends thathe ALJ erredduring Step Fouby improperly considering
his receipt of Ulwhile contemporaneously applyirfigr DIB in assessing Dunhamégedibility.
Dunham also faults the ALfor applying the incorrect legal standard when he conflated
Dunham’sreceipt of Ul as being “inconsistent witbtal disability’ rather than SGA(R. 13).In
support ofthis contention, Dunham directs the Court to an internal $&&y memorandum
designed taemind ALJs that receipt of Ul does not preclude claimants from seeking B)MB.

Br. Ex. 3. Neverthelessnothing contained in that memorandurarsALJs from considering
claimant’sreceipt of Ul asa factor in determining disabilitySeeGladwin v. AstrugeNo. C12
0017, 2012 WL 5448335, at *10 (N.D. lowa Nov. 7, 20X2¢¢ivingUI creates the presumption
that a claimant is réady, willing, and able to work, which is compelling and seriously

underminedthe] assertion that [they ar@hcapale of waking in competitive employment”).
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Here,the ALJconsideredDunham’s receipt of Udsone of many independent bases for finding
him not disabled. K. 13). Furthermore, substantial evidenmenfirms the ALJ’s conclusion
becauseDunham testified that heactively pursued opportunities his previous field of
maintenancevork. (R. 29). Finally,the argument that the ALJ's use of tettotal disability”
rather than SGAestablishesn error in applying the correct legal standandthereforegrounds
for reversal or remanis meritless because at best this type of gaffearmless errorfSeeVan
Vickle v. Astrug539 F.3d 825, 830 (8th Cir. 2008) (“There is no indication that the ALJ would
have decided differently. . and any erroby the ALJ was therefore harmless.”). Accordingly,
because the ALJ considered Dunham’s receipt of Ul in an appropriate masreesal or
remands unwarranted.
CONCLUSION

For the foregoing reasonkfind that the determinations of the ALJ and Commissioner
were analyzed under the proper legal standardswere supported by substantial evidence
contained in the Recard\ccordingly, Dunhan's Motion for Reversal or Remand to the ALJ
(Docket No. 11) iDENIED and Commissioner’s Motion to Affirm th&LJ’s Decision (Docket

No. 15) iIsSGRANTED.

IT IS SO ORDERED.

/s/ Timothy S. Hillman
TIMOTHY S.HILLMAN
UNITED STATES DISTRICT JUDGE
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