Waugh v. BJ&#039;s Wholesale Club, Inc. Doc. 38

UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
ROBERTWAUGH, )
Plaintiff, )
)
)
V. ) CIVIL ACTION
)  NO. 12-12282-TSH
BJ'S WHOLESALE CLUB, INC. )
Defendant. )
)

ORDER
February 3, 2014
Hennessy, M.J.

By Order of Reference dated Septembg, 2013, pursuant to 28 U.S.C. 8§ 636(b)(1)(A)
(Docket #29), this matter was referred to fmea ruling on PlaintiffRobert Waugh’s Motion to
Compel Discovery (Docket #26)Defendant BJ's Wholesale @, Inc. (“BJ's”) has filed a
response (Docket #28) to which Waugh has reglizutket #33). This matter is now ripe for
adjudication. For the reasons that followe tdotion to Compel Discovery is ALLOWED IN
PART AND DENIED IN PART as set forth in this Order.

l. BACKGROUND

Waugh filed his Complaint against BJ® December 7, 2012, asserting claims for
willful violation of the Familyand Medical Leave Act (“FMLA”)disability discrimination, and
breach of contract. (Docket #1). In his ComulaWaugh states that he began his employment
at BJ's home office on July 13, 1998. (Docketa#¥ 13). Waugh was@noted several times

culminating in a position as Manager oétllailroom. (Docket #1 at 11 17-23).

Dockets.Justia.com


http://dockets.justia.com/docket/massachusetts/madce/4:2012cv12282/148243/
http://docs.justia.com/cases/federal/district-courts/massachusetts/madce/4:2012cv12282/148243/38/
http://dockets.justia.com/

BJ’s represents that it employs approxiena 23, 000 employees and operates 200 clubs
in 15 states in addition t8 distribution centers. (Dockéf28 at 2). About 1,000 employees
work at BJ's home office. (Docket #28 at 2).

In the second half of December 2009, a paekagt a subcontractor working at BJ's had
sent to himself went missing(Docket #1 at {1 36). Waugh states that, upon learning of the
missing package, he unsuccessfully atteohpte contact his manager Susan Wadowski,
Assistant Vice President, Manager of Club /niéoOffice Operationdyy leaving her several
voicemails. (Docket #1 at § 37). On Decembeéy 2009, after Wadowski failed to return his
calls, Waugh walked up to her office, but sheswat available. (Docketl at 1 37). Waugh
and his staff began an investigation in hopesooéting the missing paakge. (Docket #1 at
1 38). On December 21, 2009, Waugh met withdbVeski and asked foner assistance in
locating the missing package. (Docket #1 48)] Wadowski told Waugh that she would get
back to him about the invégation, but she failed to dso. (Docket #1 at § 43).

On December 22, 2009, BJ's referred the stigation of the missing package to its
Asset Protection Department. (Docket #1 a4)] Jeff Desroches, Vice President of the
Department, and Charles Delgado, Assistant Vice President of the Department, interrogated
various members of Waugh's staff about the miggiackage. (Docket #1 at | 44). Waugh was
not at work that day due to dmess. (Docket #1 at { 44).

On December 23, 2009, after returning torkvfsxom his one-day absence, Waugh was
summoned to Desroches’ office. (Docket #19 46). Waugh asssrthat Desroches and
Delgado interrogated him in a manner whigvas harsh, attacking him personally and

professionally for over an hour, accusing himnsbngdoing, and cursing at and berating him.



(Docket #46 at § 46). Waugh was summoned ¢etmvith Desroches and Delgado four times
that day. (Docke#l at 1 46-52).

Waugh was then summoned to the officeviafrk Vilensky, the Vice President of Club
Operations. (Docket #1 at § 54). Wadowski &asroches were also present. (Docket #1 at
1 54). Waugh states that Vilensky called himarible” and “lousy” manager, shouted into his
face, invaded his personal space, and waiadigh of “some serious consequences coming
your way.” (Docket #1 at § 54Waugh left Vilensky’s office in tear (Docket #1 at § 55). He
then went to Human Resourcaad reported what had just tegired to Manager of Home
Office Human Resources Michdalbarsky. (Docket #1 at { 58).ubarsky assured Waugh that
he would look into the issues Waugh had raiaad advised him to go home. (Docket #1 at
1 58).

Waugh asserts that he relied on BJ's stated “open door policy” in reporting the events to
Lubarsky. (Docket #1 at 1 56). BJ’s M&n Home Team Member Guide states:

Open Door

At BJ’'s, management’s door is always npeBJ’'s encourages you to bring forth

work-related issues so that they may be quickly resolved. You are encouraged to

address any work-related issues|.]
(Docket #1-5 at 16).

Waugh reported to work on December 24, 2009, although BJ's was closed, to ensure that
payroll checks were delivered to employees bgExe (Docket #1 at  59). After leaving work
that day, Waugh suffered severe anxiety and dspmme. (Docket #1 at { 60). He was unable to
sleep, could not eat, could notcts or concentrate, could nebrk, and could not stop crying.
(Docket #1 at 1 60). On December 26, 2009, Waugtt to the Emergency Room at Southboro

Medical Center where he was givenedication to alleviate his smety. (Docket #1 at  62).



Waugh also consulted with hisipiary care physician who deteimed that he needed a two-
week leave of absence fmowork in order to stalize his anxiety level.(Docket #1 at { 63). His
physician also prescribed additional medicatiod eeferred Waugh to a mental health provider.
(Docket #1 at 1 63).

Wadowski testified at her deposition tistie decided on December 28, 2009 to terminate
Waugh. (Docket #28-1 at 3-4).

On December 31, 2009, Waugh completed a Leave of Absence Request Form seeking
leave under the FMLA from December 28, 200Qa&nuary 11, 2010. (Docket #1-6 at 1). On
January 7, 2010, BJ's approved Waugh'’s regioedtMLA leave. (Docket 1-7 at 1).

Waugh used regular and customary channetshedule a meeting with CEO Laura Sen,
taking advantage of her “opewoor policy.” (Docket#l at 1 65-66). Tmeeting took place
on January 7, 2010. (Docket #1 at 1 66). Wawglounted to Sen the unfair treatment he had
suffered, that he had experienced a nervouktoeen as a result, and was now on FMLA leave.
(Docket #1 at 1 66). $eold Waugh that she would “look into” (Docket #1 at § 66). Waugh
received communication from BJ's later thddy approving his request for FMLA leave.
(Docket #1 at 1 67).

After his meeting with Sen, BJ’'s Assocideneral Counsel McCray Pettway contacted
Waugh and asked him to come to BJ's to spedk her and Lubarsky.(Docket #1 at § 69).
Waugh described his experienced anformed Pettway and Lubarskyat he woulde returning
to work on January 11, 2010. (Docket #1 at Y 71-72).

Waugh returned to work on January 11, 2010. Keoé&l at § 73). At 3 p.m. that same

day, he was fired. (Docket #1 at | 73).



Waugh filed the instant Complaint on December 7, 2012. (Docket #1). In Count I,
Waugh alleges that BJ's willfully violatethe FMLA by terminating his employment in
retaliation for taking a medical leawf absence pursuant to the EM (Docket #1 at 1 80-92).

In Count Il of the Complaint, Waugh alleges tBafs terminated him because he suffered from
a psychological disability irviolation of the Americans ith Disabilities Act (“ADA”) and
Massachusetts General Laws chapter 151BockBt #1 at 11 93-101)Waugh asserts a claim
for retaliation in Count lllalleging that he was fired becauserbported that he was disabled.
(Docket #1 at 11 102-07). Kdount IV of the Complaint, Waughsserts a claim for breach of
contract, alleging that BJ's bre@ed its contractual promise thatwould not re¢aliate against
employees for using BJ’s Open Dqmolicy. (Docket #1 at 11 108-15).

On May 16, 2013, Waugh served a set ofrnogatories and a set of document requests
(“First Document Request”) on BJ’'s. (Dock&t8 at 3). On June 10, 2013, BJ's responded to
Waugh's interrogatories (Docket27-4) and the First Docume Request (Docket #27-2).
Waugh served an additional set of documeguests on May 31, 2013 (“Second Document
Request”). BJ’'s responded to the Second Dt Request on July 1, 2013. (Docket #27-3).

On June 19, 2013, the Court entered a confidentiality agreement agreed to by the parties
that prohibits either party from using adgcument designated “confidential” for any purpose
other than this litigtion. (Docket #22).

BJ’s represents that, at the time the motion was filed, BJ’'s has produced 2,297 pages of
documents and Waugh has deposed Rule 30(B)(8gsentative and Manager of Team Member
Relations Derek Lachman, Delgado, Wadowkkibarsky, McCray Pettway, and Sen. (Docket

#28 at 4).



. STANDARD

Federal Rule of Civil Procedure 26(b) limitee scope of discovety “any nonprivileged
matter that is relevant to anyrpas claim or defense.” Rul26(b) also allows a court “[f]or
good cause,” to “order discovery of any mattdevant to the subject matter involved in the
action.” “Relevant information need not be adsilble at the trial if the discovery appears
reasonably calculated to lead to thecovery of admissible evidence.” Id.

If a party objects as to ehrelevance of discovery, tleourt will “become involved to

determine whether the discovery is relevant ® ¢haims or defenses[.]”_In re Subpoena to

Witzel, 531 F.3d 113, 118 (1st Cir. 2008) (quotingdF&. Civ. P. 26, Advisory Committee
Notes, 2000 Amendment). “Meover, the party seeking daery information ‘over an
adversary’s objection has the burden of smgwihe information’s relevance.”__ Cutter v.

HealthMarkets, In¢.No. 10-11488-JLT, 2001 U.S. Dist. LEX13593, at *6 (D. Mass. Feb. 10,

2011) (quoting Caouette v. OfficeMax, In852 F. Supp. 2d 134, 136 (D.N.H. 2005)).

[T]he Court must limit the frequency ortext of discoverotherwise allowed ...
if it determines that:

(i) the discovery sought is unreasonalblymulative or duplicative, or can be
obtained from some other source that isemmmnvenient, less burdensome, or less
expensive;

(i) the party seeking discovery $iahad ample opportunity to obtain the
information by discovery in the action; or

(i) the burden or expense of the proposéstovery outweighs its likely benefit,
considering the needs of the case, the amount in controversy, the parties’
resources, the importance of the issues at stake in the action, and the importance
of the discovery in resolving the issues.

Fed. R. Civ. P. 26(b)(2)(C).



1. ANALYSIS
A. Employee Usage of the Open Door Policy

In Count IV of his Complaint, Waugh asseatslaim for breach of contract, alleging that
BJ’s breached its contractual promise that it \iawt retaliate against employees for using BJ’s
Open Door policy. (Docket #1 at 11 108-15Waugh seeks to compel BJ's to provide
documents responsive to his first document regueumbers 5 through 9, which deal with BJ's
Open Door policy. BJ's asserts that these requests should be denied because Waugh fails to
establish the relevance of the extrely broad range of informatidnat he seeks. (Docket #28 at
9-10). BJ's states that anymplaint or issue raised with man resources or any manager or
supervisor was arguably raisedrguant to the Open Door pojic (Docket #28 at 10; Docket
#28-5 at 2-3). BJ’s also asserts that the Opeor Bomplaints were natecessarily recorded as
employees were not required to raise issuagthe Open Door policy in writing. (Docket #28 at
10; Docket #28-4 at 5-6).

BJ’'s asserts that Waugh’s breach of contraaintlis essentially a retaliation claim, and,
therefore, Wadowksi’s state of mimlessential to the analysis of the breach of contract claim as
she made the determination to terminate Waug's argues that Waugh’s requests should be
limited to cases where Wadowski was involve@ocket #28 at 10-11). However, the Court
does not find this argument compelling as thatéd portion of Wadowski's deposition that has
been submitted as an exhibit indicates that #estbn to terminate Waughdinot solely rest in
her hands. (Docket #28-1 at 3-4).

BJ’'s also argues that, with respect to Si#is could not produce what does not exist as
Sen testified at her deposition that she doekeep records of Open Door meetings. (Docket

#28 at 12). The deposition excetpat BJ's provided to substaate this claim clearly does not



support this assertion. (SBecket #28-5). Sen never says thla¢ did not keep records of Open
Door meetings; in fact, when asked how she waakearch the number of Open Door meetings
she had participated in, she salee would have to reaech it and onéool that shevould use is

to look at e-mails. (Docket #28-5 at 2). It mag that Sen did not keep records of Open Door
meetings; however, this is not aldeom the evidence provided.

Recognizing the competing intste at stake in this caseetourt allows the motion to
compel to the following extent. BJ’s shall prdeito Waugh a list indicating any employee in its
corporate headquarters who utilized the Op@orDpolicy from January 1, 2008 to the present
and left their employment with BJ’s within tweears of the use of the Open Door policy. For
each of these former employees, BJ's shalesta¢ date on which the employee used the Open
Door policy, the nature of the employee’s compglar report, any action taken by BJ's as a
result of the complaint or report, the statedson for the employee’s separation from BJ’s, the
date of separation, and whether the employeenmenicated or met witlsen in utilizing the
Open Door policy.

B. Employee Requests for FMLA Bed on Mental Health Issues

Waugh asserts claims in Couitsl, and Il of his Complaihrelating to his request for
leave as a result of his psychological disabgibg his subsequent termination. Waugh seeks to
compel BJ's to provide documents responsive to his second document requests numbers 6
through 10, which deal with regsts for FMLA or other medical leave by employees that are
based in part or in whole on emotional, psyobial, or psychiatric problems. (Docket #27 at
7-8). Waugh asserts that Lubarsky has expressed animus towards employees who request FMLA

for emotional or other mental health impairment®ocket #27 at 8). Bs asserts that Waugh’s



request is overbroad as it is not limited ftuaions where Lubarsky or other supervisory
personnel who played a role in Waugh's leaveeanination were involved. (Docket #28 at 13).

BJ's has already produced the medical échles of employees who took medical leave
for mental health reasons within the previtws years and who report or reported, directly or
indirectly, either to Wadowsky, Vilensky, Lutsky, or former Chief People Officer, Susan
Hoffman. (Docket #28 at 15). BJ’s thenoguced the personnel records of any of those
employees who are no longer employed by BJ's. (Docket #28 at 15).

The Court understands the @oy issues at stake here, betieves that BJ’'s production
is too narrow in light of the protective order in place. The Court will allow the motion to compel
to the following extent. In addition to the Blalready produced, BJ’'s shall produce the medical
leave files of employees at headquarters who toekical leave for mental health reasons from
January 1, 2008 through present. If any of these employees are no longer employed by BJ’s,
BJ’s shall produce that employee’s personnel recotd both instances, the names and personal
identifiers of these employees shall be redatted.
C. Other Acts of Discrimination, Radiation, and/or Breach of Contract

In request number 16 of Waugh's first do@mhrequests and interrogatory number 13 of
his first set of interrogatories, Wgh asks BJ’s to iddify all employee complats of age and/or
disability discrimination from January 1, 2008 te fbresent. (Docket #27-2 at 9; Docket #27-4
at 10). These requests are not limitecemployees at headquarters. )(IdBJ’s responded by
producing information concerning complaintsdipployees in headquarters of discrimination on
the basis of alleged disabiligince January 1, 2008. (Dock&t7-2 at 8-10; Docket #27-4 at 9-

11). The Court finds this response is tomited. In addition to the information already

1 If Waugh determines that he requires the names of these employees or any other redacted information, he may file
an additional motion to compel at that time.



produced, BJ’s shall answer this request andriogatory with respect to employee complaints
of disability discrimination from January 1, @®to present where the complaint concerns any
person identified as having input irttte decision to terminate Waugh.

In request number 18 of Waugh'’s first do@mtrequests and interrogatory number 15 of
Waugh's first set of interrogatories, Waugh a&®s to identify all erployee complaints of
retaliation from January 1, 2008 tcetlpresent. (Docket #27-2 &1; Docket #27-4 at 11-12).
These requests are not limitedeimployees at headquarters. XldBJ's responded by stating
that, other than Waugh’s complaand the complaint in the Kerivanatter, it is unaware of any
complaints by employees at loegarters of retaliation sinceniary 1, 2008. (Docket #27-2 at
10-11; Docket #27-4 at 11-12). The Court finds tleisponse is too limited. In addition to the
information already produced, BJ’s shall answes request and interrogatory with respect to
employee complaints of retaliation from January 1, 2008 to present where the complaint
concerns any person identified as havimguit into the decisioto terminate Waugh.

In request number 20 of Waugh's first do@mhrequests and interrogatory number 17 of
Waugh'’s first set of interrogatories, Waugh a8kbs to identify all ermployee complaints of
violation of the FMLA from Janug 1, 2008 to present. (Dodk#27-2 at 12; Docket #27-4 at
13). BJ’s responded that it was unaware of @myplaints of violatiorof the FMLA during the
time frame, other than Waugh’s, by employeebestdquarters. (Docket #27-4 at 12-13). The
Court finds this response is too limited. In didai to the informatioralready produced, BJ'’s
shall answer this request and interrogatorghwiespect to employee complaints of FMLA
violation from January 1, 2008 to present wheeedbmplaint concerns any person identified as

having input into the desion to terminate Waugh.
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In request number 22 of Waugh's first do@ntrequests and interrogatory number 19 of
Waugh's first set of interrogatories, Waugh a&®s to identify all erployee complaints of
breach of contract and/or rel@ with respect to BJ's Open Door policy, Home Office Team
Member Guide, Home Office Policy Manuahddor other employmenpolicies or practices,
whether verbal or written, from January 1, 200®tesent. (DocketZ7-2 at 14; Docket #27-4
at 14-15). BJ's responded that it was unawaranyf complaints responsive to this request and
interrogatory by employees at headquarters. kPo#27-4 at 14-15). The Court finds that this
response is sufficient.

IV.  CONCLUSION
For the foregoing reasons, the MotiorCtompel Discovery (Ddet #26) is ALLOWED

IN PART and DENIED IN PARTas set forth in this Order.

/S/ David H. Hennessy
DavidH. Hennessy
UNITEDSTATESMAGISTRATE JUDGE
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