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UNITED STATESDISTRICT COURT
DISTRICT OF MASSACHUSETTS

ACCUSOFT CORPORATION, )
Plaintiff, )

CIVIL ACTION
NO. 12-cv-40007-T SH

V.

QUEST DIAGNOSTICS, INC.,
and MEDPLUS, INC.,
Defendants. )

N N ;

ORDER
April 7, 2014

Hennessy, M.J.

Pursuant to this Court’s March 28X Order (Docket #362), Defendants submitted a
filing itemizing the reasonable expenses theyired in opposing Plaintiff's two motions for an
extension of time._SeReclaration of John J. Cotter ingort of Defendants’ Application for
Attorney’s Fees. (Docket #363). After carefuhsieration of the Defalants’ declaration and
the itemization of expenses (which comprise atgimfees only), the Court orders that Plaintiff

pay Defendants $12,297 to reimburse Defendants’ costs.

1 Pursuant to 28 U.S.C. § 636(b)(1)(A), aderof referral (Docket #294), | make this Order.
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BACK GROUND?

On March 24, 2014, Plaintiff (“Accusoft”) oved for an extension of time to comply
with the Court’s March 28, 2014 Sahding Order deadline to exchge expert reports. (Docket
#355). The following day, Accusoft filed an emency motion for the same relief. (Docket
#356). The thrust of both motions was thatiésoft needed more time to conduct discovery
before it could finalize its expert reportDefendants filed an opposition to Accusoft's motion
(Docket #357), supported with e declarations (Dockets #358-6@fter consideration of the
papers, the Court ruled on niseparate issues raised by Ascfi as supporting its motions.
(Docket #362). With respect tovan of those nine issg, the Court ruled that Accusoft failed to

establish “good cause” for an emggon of time. (Id.)._SeEed. R. Civ. P. 16(b)(4); O’'Connell

v. Hyatt Hotels of Puerto Ri¢@57 F.3d 152, 155 (1st Cir. 2004). With respect to the eighth
issue, i.e.lab revenue damages, the Court clarified the Defendants’ obfigatproduce certain
documents. (Docket #362). Witespect to the ninth issue, j.the Epic Viewer, the Court
granted Accusoft’'s motion and ordered Defenddaffile a response, which resulted in

additional time for Accusoft to sesits expert report on damages. XldThe Court also found

> This Court’'s November 19, 2013 Order warnedghgies of the possibility of today’s result,
and supports the sanction herein:

The parties to this dispute have enghde a protractedfortured discovery
process characterized by motions — for extensions of time, to compel, to file
supplemental briefing on the motions, etecat One year ago to the day, Judge
Hillman warned the parties “that the ersflestream of discovery disputes in this
case is counterproductive the just, speedy, and inexpensive resolution of this
case, and [is] vexing to the court. Further disputes will be scrutinized with an eye
towards sanctions.” (Docket #157). Judge Hillman was, in part, quoting Rule 1
of the Federal Rules @ivil Procedure.

(Docket #297).

® The Scheduling Order includ@ March 28, 2014 deadline for tiechange of expert reports
on issues upon which the party bore thedearof proof at trial. (Docket #317).
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that Accusoft failed to confer with Defendants under L.R. 7.1(A)(2) in good faith to resolve or
narrow the issues, wit:

| find that Accusoft’'s representations are inaccurate or incomplete based
on the sworn statements submitted by Defendants. This failure to confer
as required by rule, has resultecconsiderable timand effort by the

Court to address a purported “emergency” (created by Accusoft, for the
most part) and to address each of the many arguments raised by Accusoft,
most of which are completelyftged by the declarations filed by
Defendants. Pursuant to Local Ral8, failure to comply with Local

Rule 7.1(A)(2) “may result in dismissalefault, or the imposition of other
sanctions as deemed appropriate byjudesial officer.” The Court deems

it appropriate tRDER Accusoft to pay Defendants’ reasonable
expenses, including attorney’s fees, in responding to Accusoft’'s two
motions. Defendants a@RDERED to submit a filing to this Court,

under seal if they so desire, that itees their responsible [sic] expenses.

(Docket #362, pp. 6-7). The Court found that Acétsdailure to comply with L.R. 7.1(A)(2)
warranted the sanction, under L.R. 1.3, that Aoftiube required to reimburse Defendants for
their reasonable expenses, inchglattorney’s fees. (Dock#862). In response, Defendants
filed their declaration setting fortheir expenses. (Docket #363).
DISCUSSION
It is settled that a court is withirsitliscretion to award metary sanctions for a

violation of the local rules. BaWev. Dart Container Corp. of Mich980 F. Supp. 584, 589-90

(D. Mass. 1997). In order to determine whetbefendants’ expenses agasonable, this Court

looks to Massachusetts law. In re V@llagen and Audi Warranty Extension Litigati®®2 F.

3d 4, 15 (1st. Cir. 2012) (the issokattorney’s fees has long@én considered for purposes of

Erie R.R. Co. v. Tompkins804 U.S. 64 (1938), to be substantive and not procedural, and so

state-law principles normally govern the award of fees) (citing cada3sachusetts law

permits an award of fees based on the multi-factor analysis outlined in Cummings v. National

Shawmut Bank of Bostgr284 Mass. 563, 569 (1934). Using this analysis, to determine whether




the fees proposed are reasonable, a court coasiterbility and reputatn of the attorneys, the
nature of the case and the issues, the time gpéces usually charged by similar attorneys in
the locale, and the result obtained. Id.

This case centers on whether, and to velxéent, Defendants have used a computer
program copyrighted by Accusoft, in violationadpyright laws. The case has generated over
350 docket entries in its two-year existence edless to say, the natuaed issues of the case
have been difficult. Defendants are repreed by attorneys from K&L Gates, L!PThree
attorneys at K&L Gates worked to respond tésoft’'s two motions. (Docket #363). All three
of those attorneys spetize in the field of intellectual perty litigation, and the two senior
attorneys have thirty-nine yeastexperience between them. jldDefendants submitted billing
records created by a time-keeping softwamgpm showing that, collectively, Defendants’
attorneys spent 34.7 houesponding to the motions, with tBeston senior attorney billing at
$750 per hour, and the Washingsiate partner billing at $ per hour, and the Washington
state associate at $200 per hour.)(Iefendants’ attorneys billed a total of $15,810 in fees
(Id.). Defendants represented that their timgemded and hourly rates were reasonable and

customary for this type of dispute(ld.). This Court agrees.

4 According to its website, K&L Gates, LLd®mprises more than 2,000 lawyers who practice

in 48 offices located on five continents. 3#p://www.klgates.com/about.
®  To support their claim that their rae® reasonable, Defendants submitted a link to the
American Intellectual Property Law Assoaiat’'s 2013 Report of the Economic Survey.
(Docket #363, p. 3). The Court was not abl@access the information via the link.
Notwithstanding, the Court is ssfied that the billing rates ereasonable based on findings
from other courts. Se#scion, LLC v. Ruoey Lung Enter. CorfNos. 09-11550-GAO, 09-
10293-GAO, 2014 WL 972138 *2 (D. Mass. 2014hding Boston rates of $480 to $685 for
partner, and $175 to $400 for associates, weasonable rates in amtellectual property
dispute); Specialized Tech. Res., Inc. v. JPS Elastomerics, @6d WL 1366584 *10 (Mass
Supr. Feb 10, 2011) aff; 80 Mass. App. Ct. 841 (2011) (fimdj reasonable: Boston partner
rates of $560-$885 per hour and associate rates of $350-$415 per hour).
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However, not every argument raised by Agdtiin its motions reflected a failure to
confer; thus, it would be unreasdat@to conclude that thosegaments warranted sanctions.
Accusoft pressed two arguments that apjpedn to have merit and were opposed by
Defendants: 1) the needrfdarification regarding whit documents were discoverable
regarding lab revenue damages; and, 2) a réfpreisformation regarding the Epic Viewer.
(Docket #362, pp. 2, 5-6). Insofar as the Courtdeisrmined Accusoft presented seven of nine
arguments that showed a failure to comply Weital rules, the Court finds it is equitable for
Accusoft to reimburse Defendants for seven-niifitA8) of their reasonablattorney’s fees of

$15,810, or $12,297.

CONCLUSION
For the foregoing reasons, Plaintiff is DRRED to forthwith reimburse Defendants for

their attorney’s fees in the amount of $12,297.

/s/ David H. Hennessy
DavidH. Hennessy
UnitedStatesMagistrateJudge




