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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
PETER COYLE, )
Plaintiff )
)
\Y ) CIVIL ACTION
) NO. 4:12-CV-40014-TSH
)
)
KITTREDGE INSURANCE AGENCY, )
INC., FRANCIS KITTREDGE, and )
EASTERN INSURANCE GROUP, LLC )
Defendants )

)

MEMORANDUM OF DECISION AND ORDE R ON DEFENDANTS’ KITTREDGE
INSURANCE AGENCY, INC.. FRANCIS KITTREDGE, and EASTERN INSURANCE
GROUP LLC MOTION FOR SUMMARY JUDGMENT (Docket No. 63)

March 28, 2014

HILLMAN, D.J.
Introduction

Plaintiff Peter Coyle filed a complaint agat Francis Kittredge Kittredge”), Kittredge
Insurance Agency (“KIA”), and Easterndarance Agency (“Eastn”) (collectively
“Defendants”) seeking monetary damagescfanversion (Count 1), fraud and fraudulent
conveyance (Count Il), unfair bngss practices in violation ®.G.L. sec. 93A (Count IlI),
breach of contract (Count 1V), breach of fiduciary duty (Count V), unjust enrichment (Count VI),
accounting and distribution (Count VII), slan@erd defamation (Count VIII), bailment (Count
IX), quantum meruit and viation of Massachusetts Wagaw (Count X), tortuous and
malicious interference with contractual dmasiness relationshig€ounts Xl and Xll),

misappropriation of trade secsgCount Xlll), and frauduldnnducement of employment
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(Count X1V). Defendants have moved for suargnjudgment on all counts of Plaintiff's
Complaint. For the reasons set forth below, I grant the motion in part and deny it in part.
Facts

Plaintiff Peter Coyle was an insurancéesanan employed at Knight-Dik Insurance
Agency (Knight-Dik). Uponéaving his employment with Kght-Dik, Plaintff brought his
Knight-Dik “book of business” with him to Rinew employer, KIA. Plaintiff signed an
employment contract with KlAvhich included a three-year n@olicitation clause. He was
employed by KIA from September 1996 to September 2001, when he left to work for Saint Peter
Marion High School.

After leaving KIA, Plaintiff entered intan oral agreement with Kittredge. The
agreement called for Plaintiff to receive corssion on new business that he directed to KIA
while he was working at Saint Peter Marion, andgiiirn for not soliciting from his Knight-Dik
book of business during his nonlis@ation period, KIA would pay him 1.5 to 2.5 times the
value of his book upon the selling of KIA. Aftthe non-solicitation péd expired, Plaintiff
and Defendant Kittredge enteredara subsequent oral agreemehere Plaintiff would be paid
commissions on new and renewakiness for KIA, and would ceive a quarterly payment not
to solicit his previous accounts.

On August 1, 2008, KIA sold Kittredge Insuragency to Eastern Insurance Agency.
Plaintiff never received a lump suas a result of this sale. In the sale documents, KIA disclosed
to Eastern the arrangement between KIA Bhadntiff. The document stated that the
arrangement was at will for both parties, and &asthose to terminate the oral agreement with

Plaintiff.



Any additional facts necessary to the Coudéision will be included in the relevant
discussion.

Standard of Review

Summary judgment is appropriate whéetbe pleadings, depositions, answers to
interrogatories and admissions oie fitogether with affidavitsf any, show that there is no
genuine issue as to any matefadt and that the moving partyestitled to judgment as a matter
of law.” Carroll v. Xerox Corp, 294 F.3d 231, 236 {ICir. 2002) (citing Fed. R. Civ. P. 56(c)).
“A “genuine” issue is one that could be resolvedanor of either party, and a “material fact” is
one that has the potential of@ffing the outcome of the caseéSénsing v. Outback Steakhouse
of Florida, LLGC, 575 F.3d 145, 152 {iCir. 2009) (quotindCalero-Cerezo v. U.S. Dep't. of
Justice 355 F.3d 6, 19 fiCir. 2004)).

When considering a motion for summary judginéhe Court construes the record in the
light most favorable to the nonmoving partydanakes all reasonable inferences in favor
thereof. Sensing575 F.3d at 153. The moving party betre burden of demonstrating the
absence of a genuine issue otenial fact within the recordd., at 152 “Once the moving
party has pointed to the absence of adegestience supporting theonmoving party’s case,
the nonmoving party must come forward with fittat show a genuine issue for trialld.

(citation to quoted case omitted). “[T]he norwirtg party “may not rest upon mere allegations
or denials of the [movant’s] pleading, but msst forth specific facts showing that there is a
genuine issue of materidct as to each issue upon which [s/he] would bear the ultimate burden
of proof at trial.”Id. (citation to quoted casamitted). The nonmoving party cannot rely on

“conclusory allegations” dlimprobable inferences.Id. (citation to quoted case omitted).

“The test is whether, as ®ach essential element, therésigfficient evidence favoring the



nonmoving party for a jury to reto a verdict for that party.”1d. (citation to quoted case
omitted).
Discussion

Breach of Contract (Countl)l (against Kittredge, KIA)

1. Statute of Frauds

Defendants Kittredge and KIA contend that tireach of contract claim is barred by the
statute of frauds. Plaintiff argues that becdtigecould have been sold within a year, the
statute of frauds does not apply. He alleges that he entered into an oral agreement with Kittredge
in August of 2001, and that this agreement waslifred in 2004. In the 2001 oral agreement, he
claims that Kittredge and KIA offered to def@ammission payments on Plaintiff's Knight-Dik
book of business in return for a lump sum payment upon the sale of KIA. Defendants contend
that this agreement could rfeve been performed withinyaar because the non-solicitation
agreement prevented Plaintiff from soliciting previous book of business for a period of three
years. This argument, however, does not addeether or not KIA could have been sold
within a year of Plaintiff's resignation, and theref whether or not the ntract could have been
fully performed within a year.

Under Massachusetts’ law, an agreementmbe performed within a year must be in
writing. M.G.L.A. 259, sec. 1. Massachusetts’ ¢stnave interpreted ithlanguage to mean
that a contract must be in writimaply if the terms of the contract make it clear that the contract
cannotbe performed within a yeaDoherty v. Doherty Insurance Agen®y8 F.2d. 546, 551-
52 (' Cir. 1989). This statute does not applgomtracts that might extend beyond a year, but
can still be fully performed within a yeard. “For an oral contract toome within the Statute of

Frauds—and be voided by it—the parties must either expressly stipulate, or it must appear to



have been understood by them, that the conivastnot to be performed within a yeatt re
Furst, 914 F. Supp. 734, 738 (D. Mass. 1996). In theecd is not possible that the contract
could have been performed within a year. Furtties contract for employment was an at-will
contract. Employment contradtsat can be discharged withenyear do not fall within the
statute of fraudsSee Meng v. Trustees of Boston UniverdilyMass.App.Ct. 650, 652, 693
N.E.2d. 183, 185-86 (Mass. App. Ct. 1998).

This Court must now look to the employmeantract to determine if there has been a
breach of the oral contract of Defendant tg P&intiff a lump sum upothe sale of Kittredge
Insurance Agency.

2. Contract Interpretation

Contract interpretation questions, under Nabsisetts’ law, are gerally a question of
law. Nadherny v. Roseland Property C890 F.3d. 44, 48 {1Cir. 2004). If a contract is
ambiguous the definition of the terms caagant a question of fact for the jurgl. Whether or
not a contract is ambiguous, howevem iguestion of law for the courld. A term is
considered ambiguous “if it is susceptible torenthan one meaningd reasonably intelligent
persons would differ as to which meaning is the proper olie.’lf one side presents an
interpretation of the contractahno reasonable jury could accepttrue, then the court must, as
a matter of law, find against that partl.

A contract's terms should be constrtiegether to find a coherent whogee Gomez v.
Rivera Rodriguez344 F.3d 103, 121 {1Cir.2003). Therefore, a courtay look to the rest of the
contract to determine the meagiof the term in disputeSee Nat'l Tax Inst., Inc. v. Topnotch at
Stowe Resort and Sp288 F.3d 15, 18 {iCir.2004). Even wheaxtrinsic evidence is

considered, a judge may conclude that theed is “so one-sidedahno reasonable person



could decide the contraryBoston Five Cents Sav. Bank vc'@®f Dept. of Hous. and Urban
Dev.,768 F.2d 5, 8 (1Cir.1985). The usual rule, howevertfisit the jury should construe the
contract “so long as the proper irgeetation is fairly debatable.Nadherny v. Roseland
Property Co, 390 F.3d. 44, 48 {iCir. 2004).

The Defendants argue that because the @cinttearly states, “[a]ll accounts as defined
are the sole and exclusive progeof “Employer,” the Knight-Dik book of business belonged to
the Defendant. The Plaintiff argues that the eyplent contract did not include the Knight-Dik
book of business because the contract applied only to new contracts thrrimggthe Plaintiff’'s
course of employment with KIA.

Plaintiff's interpretation is nasupported by the record, oetltanguage in the contract.
The contract states, “[&]nsurance businessjcluding new accounts/policies and renewals,
whether property, casualty, life or anotheelproduced by “Employeafuring his employment
with “Employer” shall be written through the “Employer.” (emphasis adtegl)rther, the
contract contains an integraii clause which states, “[tjhdsgreement and the Addendum listed
herein represent the sole and entire agreebetween the parties and supersede any and all
other agreements, written or oral, between theReading the employmenbntract as a whole,
the language indicates that the accountsRantiff brought with him from Knight-Dik
Insurance Agency belonged to Defendant oneBif started his emplyment at KIA. The
record also indicates that Plaffitat the time he entered into the employment contract with KIA,
believed he no longer had an ownership intaretite Knight-Dik book of business because he

“transferred” his book to KIA. Plaintiff pd $55,000 to Knight-Dik for the opportunity to

! The phrase “including new accounts/policies and renewalggests that the contractiaipates that there are old
accounts/policies and renewals upon entering into the employment cofithéetanguage indicates that employees
may bring accounts and policies with them, which would also be included in the contract, alomevwyitblicies

and renewals that a new employee will cultivate upon entering into employment with the employer.
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transfer his book to KIA. This payment wasde out of the commssion earned on the book of
business at KIA.

Plaintiff alleges that he suld only receive the lump sum payment upon the sale of KIA
if the business were to be sold a@03, because otherwise he was bound by the non-
solicitation clause in his cont Plaintiff contends thdte believed that after the non-
solicitation clause expired, hadDefendant would “sit down amliscuss what the correct dollar
amount would be.” It is uncleartifiiis conversation ever took place.

Plaintiff stated in an email to Defendatated March 18, 2007, “I have been getting new
and renewal business since 10/200 new business book started fresh on 10/2004. Any new
business from that date on is supposed tindaged as agreed at 30% commission. (emphasis
added).” Plaintiff did not receive commiesipayments during the non-solicitation period, but
did receive payments after then-solicitation peod had expired.

In light of the language in the employment cant and the extrinsievidence, it is clear
Plaintiff's accounts belonged to KIA, and no reaable jury could accept as true Plaintiff's
assertion that his Knight-Dik boak business remained his progeduring and aftehis term of
employment with KIA.

3. Lack of Consideration

In order for there to be a valid miwact, there must be considerati&ee Neuhoff v.
Marvin Lumber & Cedar C9.370 F.3d. 197, 201 {iCir. 2004). Consideration must consist of
either a benefit to the promisor or a detriment to the promiskee:Benefit ... must mean the
receiving as the exchange for [a] promissaie performance or forbearance which the
promisor was not previously entitled to receiv@raphic Arts Finishers, Inc. v. Boston Redev.

Authy.,357 Mass. 40, 43, 255 N.E.2d. 793, 795 (1970).

% The Plaintiff used this language in his Amended Complaint.
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Because Plaintiff did not have an ownershietiast in his book of business, there is no
valid consideration for Defendatat have agreed to pay Plaintiff a lump sum in return for
Plaintiff's agreement not to solicit his KnigBik book of business for the three years following
Plaintiff's resignation fronKIA. Even viewing the evidence in the light most favorable to
Plaintiff,® Plaintiff has not demonstrated that thesas proper consideration for the contract.
Therefore, summary judgmentfiavor of all Defendants igranted on Count IV.

Conversion (Count 1) (Againstittredge, KIA, & Eastern)

In order to state a claim faonversion, Plaintiff must shotlat Defendant intentionally
or wrongfully exercised acts ofvnership, control or dominion ovpersonal property in which
he had no right of possession at the tirdelly v. LaForce288 F.3d 1, 11-12 {1
Cir.2002)(citingThird Nat’l Bank v. Continental Ins. G888 Mass. 240, 446 N.E.2d. 380, 383
(Mass. 1983); Restatement (Second) of Teets 222A (1965)). An action for conversion
“cannot be maintained without proof that théeselant either did some positive wrongful act
with the intention to appropriate the property tméelf or to deprive the rightful owner of it, or
destroyed the property.Id. at 12.

In this case, Defendants have shown that these the lawful ownes of Plaintiff's book
of business, as evidenced by the contract, wétiates, “all accounts asfawd are the sole and
exclusive property of ‘employer.”Plaintiff contends that becsel he brought his Knight-Dik
book of business with him to KIA, he shouldddge to retain possessi of at least those
accounts. The record, howevdoges not support this position.

The employment contract entered into by iifiis very clear that those Knight-Dik

accounts belonged to KIA. Plaifitivas prohibited from soliciting Kittredge’s accounts for three

3 Even asserting that Defendant offite pay the Plaintiff a lump sum upon the sale of KIA, there is still no
consideration in exchange firis promise because the Plaintiff did notéan ownership interest in, or a legal
right to solicit the contracts of, his “Knight-Dik book of business.”

8



years after the termination of his employment, and was not paid commission on those accounts.
Rather, Plaintiff was only paid commission on ti@v accounts that he brought into KIA. This
non-payment on the old accounts is consistent Miitihedge’s claims that the former Knight-

Dik book of business belonged to KIA.

Because the book of business belonged #, Klefendants had a right of possession in
the property, and therefore summary jordgnt in favor of all Defendants gsanted on Count 1.
Fraud Claims (Counts Il & XIV) (Agast Kittredge, KIA, & Eastern)

1. Statute of Limitations

MGLA 260 sec. 2A requires thart actions for fraud be commenced within three years
after the cause of action accru@oth Plaintiff and Defendant agréhat this dispute arises out
of the oral contract from sometime prior2004, so the question remains whether or not
Defendant promised to pay Plaintiff a lumprsupon the sale of KIA. KIA was sold on August
1, 2008 and Plaintiff filed suit on August 11, 2011.

Defendant asserts that the statute of linotetibegan to run upon the sale of the business,
on August 1, 2008. Plaintiff asserts the statute atditions started when &htiff was alerted to
the sale on August 11, 2008 — which is preciieige years before he filed his suit in
Connecticut. Plaintiff is arguing uadthe discovery rule that the statute of limitations is tolled
until Plaintiff knew or should have known of the injuSee Abdallah v. Bain Capité880
F.Supp.2d. 190, 195-96 (D. Mass. 2012). Under tbeogtery rule, a causd action accrues
when a person 1) knows or has sufficient natied s/he was harmed; and 2) knows or has
sufficient notice of the cause of the ha®ee McGuinness v. Cottdrl2 Mass. 617, 627, 591
N.E.2d. 659, 665 (1992). Plaintiff need not knowfilleextent of the injury before the statute

begins to run.Bowen v. Eli Lilly & Co.408 Mass. 204, 207, 557 N.E.2d. 739, 741 (1990). “The



important point is that the statute of limitaticstarts to run when an event or events have
occurred that were reasonably likely to puiRtiff on notice that someone may have caused her
injury.” 1d. Once on notice, “ ‘the potential litigantdthe duty to discover from the legal,
scientific, and medical communities’ ” whether that person has a t¢thiat.742 (quoting

Fidler, 714 F.2d at 199).

Plaintiff claims that he di not learn of the sale of KIA until August 11, 2008, when the
sale was published in the newppa It unreasonable to swagj that Plaintiff should have
learned of the sale prior to its posting in teevspaper, and Defendant does not suggest that
Plaintiff knew or should have known of the sale August 1, 2008, for other reasons therefore
Counts Il and X1V are not barrday the statute of limitations.

2. Fraud/Fraudulent Conveyance

Plaintiff has made claims for fraud/fraudat conveyance, andafudulent inducement of
employment (Counts Il & XIV). Fudulent conveyance is an actibat requires allegations of
an attempt to hide assets to avoid a debtexample in bankruptcy or in litigatiorSee Richman
v. Leiser 18 Mass. App. Ct. 308, 312, 465 N.E.2d. 796, 798 (1984) (stating, “[a] conveyance is
not established as a fraudulent conveyance upowiag of a fraudulent intention alone; there
must also be a resulting diminution in the éssé the debtor aviaible to creditors.”)Jorden v.
Ball, 357 Mass. 468, 470, 258 N.E.2d. 736, 737 (1970) igtdtitjo benefit from the rights [the
statute] creates, a person mgsalify as a ‘creditor,’ defined in the act as ‘a person having any
claim, whether matured or unmatured, ldptied or unliquidated, absolute, fixed or
contingent.”). In this case, there are no famghe record that show that Defendants hid the
book of business for the purpose of defrauding Rtaimit of the money for a future cause of

action. Therefore, summary judgment in favor of all Defendamgsaiged on Count .
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3. Fraudulent Inducement of Employment

Fraudulent inducement of employmennha a recognized action in Massachusetts,
however, in their briefs, both parties adstred these claims under the requirements for
“fraudulent misrepresentation.” This Courtetbfore, will assess thmudulent inducement of
employment claim under the law fsdudulent misrepresentation.

In order to recover under a fraudulent misespntation action, Plaintiff must show that
the defendant 1) made a false representatiom@tarial fact with knowledge of its falsity 2)
that defendant made this statement for the purpbs®lucing the plaintiff into an employment
relationship, and 3) that plaintiff relied uporetrepresentation as traed then acted upon it; 4)
causing him damageSee Sargent v. Tenaska, |14 F.Supp. 722, 730 (D. Mass. 1996);
Adams v. Hyannj838 F.Supp. 676, 694 (D. Mass. 1993).

The facts, viewed in the light moswtaable to the non-moving party, suggest that
Kittredge allegedly entered into an oral contsaith Plaintiff. This alleged oral contract
provided that upon the sale of KIR|aintiff was to receive a lump sum payment. As a result of
these negotiations, Plaintiffsigned from his employment wiklA. Plaintiff had expressed
concern about leaving KIA, stating, “I caniteave my 160K book behind without a solid
reasonable make sense alternative.” Pimdis alleged that, to him, the “make sense
alternative” was to receive a lump sum payment upersale of KIA. Questions of fact remain
as to whether Defendant made this proraise, therefore, summary judgment in favor of
Defendants Kittredge and KIA denied as to Count XIV.

Unfair Business Practice under 93A (Colihx (Against Kittredge, KIA, & Eastern)

Massachusetts General Law Chapter 93A foitdhi[u]nfair methodsof competition and

unfair or deceptive acts or practices in the cohdtiany trade or commerce.” Mass. Gen. Laws

11



Ann. ch. 93A, § 2 (West). Under Chapter 93A, a jicads considered unfagr deceptive if “it

is within the penumbra of some common-Iatatutory, or other égblished concept of
unfairness,” or if it is “immoral, urtkical, oppressive, arnscrupulous.”’PMP Associates v.
Globe Newspaper Ca366 Mass. 593, 596, 321 N.E.2d. 915, 917 (1975). The alleged conduct
must rise to “a level of rascalithat would raise an eyebrow sdmeone inured to the rough and
tumble of the world of commerce Quaker State Oil Refining Corp. v. Garrity Oil C884

F.2d. 1510, 1513 {iCir. 1989) (quotind_evings v. Forbes & Wallace, In8.Mass. App. Ct.

498, 396 N.E. 2d. 149, 153 (1979)). A simple breaatoatract claim is not enough to rise to
the level of “rascality” necessary to bring a Chapter 93A cldinent Partners & Assoc. v.
Digital Equipment Corp.120 F.Supp.2d. 84, 106 (D. Mass. 1999). It is a question of law
whether a claim is within the bound§93A, but it is a question é&ct whether a particular set
of facts is unscrupulous or unathli within thebounds of 93A.Id.

Here, Plaintiff has established a questiofact of whether or not Defendant engaged in
fraudulent misrepresentation. Fraudulent misrggmeation is a commonvieclaim that requires
unethical or unfair conduct on therpaf Defendant. Plaintiff alsstates that Defendant failed to
disclose the entire nature of the oral agreenibetween Plaintiff and Kittredge/KIA during his
negotiations with Eastern. Because there are sufficient questions the Chapter 93A count is
reserved for the finder of fact. Summanggment for Defendants Kittredge and KIA as to
Count Ill isdenied.

Plaintiff has not pled or demonstrated tBatfendant Eastern engaged in unfair business
practices, nor is the fraudulent inducemainemployment claim brought against Defendant

Eastern. Therefore, summary judgment for Defendant Eastern as to Cougtdiitesl.
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Breach of Fiduciary Duty (Count V) (against Kittredge)

A fiduciary relationship between two padiexists when one person “reposes faith,
confidence, and trust in arar’s judgment and adviceDoe v. Harbor Schoo]<146 Mass. 245,
252, 843 N.E.2d. 1058, 1064 (2006). A fiduciary dutyurees that the @iuciary act in good
faith for the benefit of the other party in trgas within the scopef the relationship.d.
“Typically, fiduciary obligationsnhere where one party has as®in the management of the
affairs of another, where two entities are engagedjoint venture wherthey share profits and
risks, or where the entities jointly own or control ass&8Q, Inc. v. E.l. du Pont de Nemours
& Co.,6 F. Supp. 2d 94, 100 (D. Mass. 1998).

“The question of whether, in a particular factual setting, a fiducedagionship exists is
a question of fact.Indus. Gen. Corp. v. Sequoia Pac. Sys. Cdig F.3d 40, 44 f1Cir. 1995).
Generally, a fiduciary relationghexists between two people “whene of them is under a duty
to act or give advice for the benefit of anatbhpon matters within thecope of the relation.”
Fleet Nat. Bank v. H & D Entm't, In®26 F. Supp. 226, 242 (D. Mass. 198fd sub nom.
Fleet Nat. Bank v. H&D Entm't, Inc96 F.3d 532 (L Cir. 1996) quoting Restatement (Second)
Torts 8 874, comment a (1979). phaintiff on his own cannot trafiorm a business relationship
into a fiduciary relationship simply by reposingdt and confidence in the defendant, rather the
defendant must also be aware of thamilff's trust and confidence in hinBroomfield v.

Kosow 349 Mass. 749, 755, 212 N.E.2d. 556, 560 (1965).

Here, Plaintiff has not established thdidaiciary relationship between himself and
Defendant Kittredge existed. Plaintiff did refer to Defendant Kittredge as “Coach,” but he
clearly entered into negotiatiomsth Defendant and worked in tandem with Defendant for over

seven years. Plaintiff statdgat Defendant “coached” him teave KIA to pursue employment
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with Saint Peter Marion High School, but this bebawdoes not rise to éhlevel of a fiduciary
relationship between ¢htwo parties.

Plaintiff does not address the issue of the fiduciary relationship in his Brief in Opposition
to the Motion for Summary Judgment, but simplyen@tes his statemenbfn the complaint that
“Defendant Kittredge owed Plaintiff a fiduciadyty by nature of their business agreements and
working relationship,” and claiming that Defemddailed in acting aghe “Custodian of
Plaintiff's accounts.” Plaintiff asserts that Defendant owed Plaintiff a duty to maintain the
accounts for Plaintiff. Asddressed above, the book of business belonged to Defendant, and
therefore Defendant did not oweaRitiff a duty to act in the befihancial and busess interests
of Plaintiff in regards to the “book of bugiss”. Accordingly, summary judgmentgisanted in
favor of Defendant Kittredge on Count V
Unjust Enrichment (Count VI) (Agsst Kittredge, KIA, & Eastern)

Under Massachusetts law, a claim for uhgrerichment is only available when the
defendant was enriched, to the plaintiff's daémnt, and there is no adequate legal remedy.
Ruggers, Inc. v. U.S. Rugby Football Union, L83 F. Supp. 2d 139, 148 (D. Mass. 2012). A
court may impose a constructive trust when omégypgas unjustly enriokd, at the expense of
another, by obtaining legal title pooperty either through fraud or violation of a fiduciary
relationship.Mass Cash Register, Inc. v. Comtrex Systems Cabfp.F.Supp. 404, 423 (D.
Mass. 1995). Plaintiff did not address this count in his Opposition. ierats that Defendants
were unjustly enriched when Defendant KIA sBldintiff's “book of busness” to Defendant
Eastern. Since Plaintiff did not have an owhgrsnterest in his book diusiness, he did not
have a right to receive a lungpm under his unjust enrichiteheory. The book of business

was not obtained through fraud or through breach of a fiduciary relationship. Furthermore, all of

14



the facts indicate that Plaintiff was compensdtedhe work he performed for Defendant. He
received quarterly sums aftidre three-year non-solicitationnoed had expired, he received
commission payments for his referrals afterreEgnation, and he was compensated for his time
while working at Kittredge Insurance Agency. Therefore, summary judgmegranted in favor
of all Defendants on Count VI.
Accounting and Distribution (Count VI{Against Kitredge, KIA, & Eastern)

Accounting and distribution, whileot a specific cause of actias,generally instituted in
a relationship between a corporation and its sharehol&eel4 Mass. Prac., Summary of Basic
Law, sec. 6.75 (REd.)(2013). In this case, Plaintiff$iaot alleged a shetnolder relationship
with any of Defendants. Furthermore, theraasevidence in the recotd support an accounting
and distribution claim, and Plaifitdid not address the issue s brief or at oral argument,
therefore summary judgment in favor of all Defendantgasted on Count VII.
Slander/Defamation (Count VIII) (Agest Kittredge, KIA, & Eastern)

Plaintiff does not contest the dismissal of Count VIII. Summary judgmenariged in
favor of all Defendants on Count VIII.
Bailment (Count IX) (Againgtittredge, KIA, & Eastern)

The law of bailment requirescantract, either express orpired, between the parties.
Nash v. Lang268 Mass. 407, 414, 167 N.E. 762, 765 (1928)bailment is established by
‘delivery of personality for some particular pase, or on mere deposit, upon a contract, express
or implied, that after the purpose has beerilliedf it shall be redelivered to the person who
delivered it, or otherwise dealt with according te diirections, or kept until he reclaims it, as the
case may be.”King v. Trustees of Boston Uni¥20 Mass. 52, 59, 647 N.E.2d. 1196, 1201

(1995).
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Since Plaintiff did not have a property irgst in the Knight-Dik book of business,
Defendant was under no obligation to return the lmfdlusiness to Plaintiff. Plaintiff failed to
address this count in his oppositiofherefore, summary judgmentgsanted in favor of all
Defendants on Count IX.

Quantum Meruit — Violation of Masachusetts Wage Law (Count(Xyainst Kittredge & KIA)

1. Quantum Meruit (Count X) (Against Kittredge & KIA)

Plaintiff supports his quantum meruit claim undarunjust enrichment theory. As explained
above, Plaintiff cannot support a claim for umjesrichment. Accordingly, summary judgment
is granted as to Count X.

2. Violation of Massachusetts Wage Law (Gunt X) (Against Kittredge & KIA)

Plaintiff claims that he is owed his defetreommissions from his book of business from his
non-solicitation period. He allegesditshould have been paid within fourteen days of the sale of
Kittredge Insurance Agency. Under M.G.L.P9 sec. 150, an employee may bring a claim
under a violation of section 148tef filing a complaint with thattorney general. Mass. Gen.
Laws Ann. ch. 149, § 148 (West)(2009). Plaintdhtends (under M.G.L.A. sec. 149) that he
was entitled to a commission. However, Riidi was not entitled to a commission on his
Knight-Dik book of business because the book ofriass belonged to Defendant KIA. Further,
the record indicates that Plaintiff was comgegied for his time at KIA. Therefore summary
judgment iggranted in favor of all Defendants on Count X.

Tortious and Malicious Integirence with Business Relatiships (Counts Xll) (Against
Kittredge, KIA & Eastern)
The substantive elements of tortious ifégeence with contraatl relationships and

tortious interference with admtageous business relationshgse substantially similaGavicchi
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v. Koskj 67 Mass.App.Ct. 654, 657, 855 N.E.2d. 1137, 1141 (Mass. App. 2006). In order to
bring a claim alleging toious interference with a businesatenship, Plaintiff must show: 1)
an advantageous business relahap with a third party; Zhe defendant was aware of the
relationship; 3) the defendant@nfered with the relationshipribugh improper means; and 4) the
plaintiff's loss of advatage resulted from thdefendant’'s conduct-afard Real Estate & Dev.
Corp. v. Metro-Boston Broad., InG45 F. Supp. 2d 147, 154 (D. Mass. 2004) (cikogker v.
Hill, 44 Mass.App.Ct. 184, 191, 689 N.E.2d 833 (1998)).

Plaintiff had a prospective business relatiopshith Eastern when Kittredge sold KIA to
Eastern. Eastern was informed by Kittredge thatbusiness relationghbetween Plaintiff and
Kittredge was an at-will relationship that was terafile at any time. Kitedge also indicated to
Eastern that he had awnership interest in Rintiff’'s book of business.

Plaintiff has not shown that ted a relationship with Easteror another third party not
listed in this lawsuif. The record does not show thasEan acted to berfere with his
relationship with Kittredge/KA through improper means. Plaintiff, therefore, has not
demonstrated any facts that would show hovebéants tortiously anchaliciously interfered
with his business relationshignd summary judgment must ggeanted in favor of all
Defendants on Count XII.

Tortious and Malicious Inteefrence with Contractual Reionship (Count XI) (Against
Kittredge, KIA, & Eastern)

In order to bring a tortious interference withntractual relationships claim, Plaintiff

must show: 1) he had a contract with adtparty; 2) the defendant knowingly induced the

plaintiff to break the contract; 3ne defendant’s intentional amtis in inducing the plaintiff to

* Plaintiff has repeatedly indicatedatreach time he attempted to confaefendant Eastern Insurance Agency, he
was not able to reach anyone, nor did Defendant Baster respond to Plaintiff's repeated attempts to
communicate with them.

17



break the contract were impropemotive; and 4) the plairitiwas harmed by the defendant’s
actions. Boyle v. Douglas Dynamics, LL.292 F.Supp.2d. 198, 212 (D. Mass. 2003)(quoting
Kelly v. LaForce 288 F.3d. 1, 13 {iCir. 2002)).

Plaintiff claims in his amended complainatiDefendants interfed with Plaintiff's
contractual relationships with his custosiar 2002 when Kittredge recoded his book of
business to indicate that Kitttge was the owner of Plainti§faccounts. The accounts, however,
were the property of KIA, and Plaintiff did nbave an ownership imest in his book of
business. Plaintiff further caenids that when Eastern did meturn his phone calls, but did
continue to receive income frotine book of business, Eastern also engaged in tortious conduct
sufficient to sustain a claim for tortiouscamalicious interfereze with a contractual
relationship. KIA properly transfred its ownership interesttine book of business to Eastern.
Without establishing a contractualationship with a third party, Plaintiff cannot sustain a claim
for tortious and malicious interference with aactual relationships, dntherefore, summary
judgment must bgranted in favor of all Defendants on Count XI.

Misappropriate of Trade Secrets (Count XWgainst Kittredge, KIA, & Eastern)

Massachusetts General Law ch 93 § 42| states, “[w]hoever embezzles, steals or
unlawfully takes, carries awaypmeceals, or copies, or by fraudloy deception obtains, from any
person or corporation, with intettt convert to his own use, anwadie secret, regardless of value,
shall be liable in tort to such person orpmaration for all damage®sulting therefrom.”In order
to bring a misappropriation of tracgecrets claim, Plaintiff mushew: 1) the existence of a trade
secret; 2) that plaintiff took reasonable stepgrtdect the secret; and B)at defendant acquired
and used, by improper means or through breaehconfidential relationsp, the trade secret.

Data General Corp. v. Grumman Systems Support C825. F.Supp. 340, 359 (D.Mass. 1993),
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aff'd 36 F.3d 1147 (1Cir. 1994).

A trade secret is defined as “any formuydaitern, device or compilation of information
which is used in one’s business, and which gjivien an opportunity to ¢din an advantage over
competitors who do not know or use itl'T. Healy & Son, Inc. v. James A. Murphy & Son, Inc.,
357 Mass. 728, 736, 260 N.E.2d. 723, 729 (1970).adetisecret may consist of a “list of
customers.”ld. While Plaintiff's book of business mighe considered worthy of trade secret
protection, Plaintiff did not haven ownership interest ingtbook of business, and therefore
Defendant did not acquire the book of busirtessugh an improper means or through a breach
of a confidential relationship. égause there is no evidence initheord to support a trade secret
claim, and Plaintiff declines to address the issue either in his brief or at oral argument, therefore
summary judgment in favor of all Defendantgianted on Count XIII.

Declaratory Relief (Count X\(Against Kittredge & KIA)

Plaintiff has requested, in the form of deeltory relief, that this Court recognize
Plaintiff's ownership of his book of business. Rtdf has not established an ownership interest
in his book of business, and therefore sunymiadgment in favor of all Defendantsgsanted
on Count XIV.

Laches

Defendants, in their motion for summary judgiémave asserted that Plaintiff is guilty
of laches. The doctrine of lachissan affirmative defense thiaéirs a claim for equitable relief
when a delay in filing suit was: 1) unreasonabl&d] 2) resulted iprejudice to the opposing
party. “The operation of lachés generally a question cdidt reserved for the judgeA.W.
Chesterton Co. v. Massachusdnsurers Insolvency Fund45 Mass. 502, 517, 838 N.E.2d.

1237, 1249 (2005).
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Defendant claims that Plaifits claim for wages from the years 2001 to 2008 are barred
by the doctrine of laches. Plaintiff explains, however, that he is not requesting additional
payment of wages for the period of 2001 to 2008y &ilter that he deserves his “lump sum,”
which was to be paid upon the sale of Kittredge Insurance Agency. Defendant has failed to
demonstrate that it would be prejudiced by tlanelbeing brought for the failure to pay a lump
sum, but rather argues about the payments between 2001 and 2008. Because Defendant’s
argument does not address reasonableness nblisgstny prejudice on their behalf, summary
judgment in favor of Defendant @enied on the doctrine of laches.

Conclusion
It is hereby Ordered that:

Defendants Kittredge Insurance Agency, Inc., Francis Kittredge, and Eastern Insurance
Group Motion For Summary Judgent (Docket No. 63) igranted in part anddenied in part, as
follows: 1. Summary judgment is granted inda of Defendant Eastern on Counts I-XV; 2.
summary judgment is granted in favor of Defendants Kittredge and KIA on Counts |, 1I, IV-XI,
X11-XV; 3. summary judgment islenied as to Defendants Kittige and KIA on Counts IIl and
XIll. Summary judgment on Defendants’ affirmatokefense of the Doctrine of Laches is also

denied.

SO ORDERED.

/s/ Timothy S. Hillman
TIMOTHY S. HILLMAN
DISTRICT JUDGE
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