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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

PAUBLO RIVERA,
Plaintiff,
V.

CITY OF WORCESTER,

RICHARD BURGOS, individually

and in his official capacity as a policefficer
in the City of Worcester, JAMES
O’ROURKE, individually and in his official
capacity as a police officer in the City of
Worcester, FRANCIS BARTLEY,
individually and in his official capacity as a
police officer in the City of Worcester,

and GARY J. GEMME, individually

and in his official capacity as the Police
Chief of the City of Worcester,

Civil Action No. 4:12¢v-40066TSH

Defendants.

N e e T N N N N N N N N N N N N N N N

MEMORANDUM AND ORDER ON DEFENDANTS’ MOTION TO DISMISS
October 26, 2012

HILLMAN, J.
Introduction
Paublo Rivera (“Plaintiff”) alleges he waslawfully arrestedandjailed for nine months
on armed robbery chargéased ormisidentifications made by three Worcester police officers
from a surveillance camerstill photagraph Plaintiff has brought suit against the City of
Worcester, Police Chief Gary J. Gemme, Detectives Richard Burgos and Oddoeske, and
Officer Francis Bartley (“Defendants”) asserting claims under federal and state law.

Specifically,the First Amended Complairdlleges four counts: false imprisonment (Coudne),
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negligence (CounfTwo), failure to supervise and/or failure to train (Codrireg, and a
violation of federal civil rights under 42 U.S.C. § 1983 (Cdemiir) (Docket No. 310). On June
5, 2012, Defendants moved to dismiss pursuant to Fed. R. Civ. P. 12(b)(6) for failure to state a
claim yon which relief can be grantéBocket No. 4)* For the reasons set forth below, | deny
the motionon all counts, however, ag pertains to Count Two, | deny the motion without
prejudice and grant the Plaintiff leave to file a further amended complamtlas claim.
Backaground

The underlying eventbeganon May 8, 2010 when an armed robbery took placa at
Honey Farms Storlcated ab4 Vernon Street, Worcester, MassachusBtts 1st Am. Compl.
1 7. Following an investigation into the incident by the Worcester Police Deg#r still
photograph®f the perpetrator were taken from the store’s surveillagsgemand postedn the
police stationsomembers of thelepartment could aid in indentifying the suspéstt 1§ 1213.
Plaintiff is approximately 59" tall. Id. § 24. The victim of theobbery Donald Sutton, told
investigators thathe suspect was approximatelyl1”. Id. § 2Q Quinn Aff.7. The sirveillance
video in police custodghowed Mr. Sutton, whois 5 11", standingnearthe suspect and there
was a marked difference between their heigles)s 1st Am. Compl{f 2123. Moreover, the
video showedhatthe suspect ltha tattoo on his hand which the Plaintiff does not hBl/&s 1st
Am. Compl. Ex. lat 2

DetectivesRichard Burgos and James O'Rourérd Officer Francis BartleffOfficers”)
each viewed thghotographdisplayed in the police statio?l.’s 1st Am. Complf{ 1417.

Detective Burgos identified the suspect in the photograph as the Pldatiff.14. Detective

! Defendants also moved to dismiss under Fed. R. Civ. P. 12(b)(5) fofidiesudy of process as to the Officers
(Docket No. 4). This Court granted Plaintiff's motion seeking additidime to serve process on the Officers
(Docket Nos. 8, 13). At this tiey all Defendants have been served sufficiently thus a motion tosdismithese
grounds is moot (Docket Nos-3 312, 10, 11, 12).
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O’Rourke and Officer Bartley also confirmed thié suspect was the Plaintiff but only after a
sideby-side comparison with ghotograph of the Plaintiff already on fil&d. f 1517. The
department conducteakithera lineup nor a photo arraid. § 19. As a result of th®fficers’
positive identifications, Detective O’Rourlksecutecan affidavitin support ofan arrest warrant

for the Plaintiff. Id. 19 18, 25Plaintiff was arrested and incarcerated from June 7, 2010 until
March 11, 2011 when prosecutaistermined thate had beemisidentifiedas the suspect of the
May 8h robbery.Id. 1 2627.

Legal Standard

At the inception of every case, plaintiffs carry the burden to plead “a short and plain
statement of the claim” demonstrating that the court has jurisdiction oventater and that
theyare entitled to the relief they seek. Fed. R. Civ. P. 8@&}(1)This sandard set forth in Rule
8 does not require “detailed factual allegations, but it demands more than an umhatwne
defendant-unlawfulljrarmedme accusation.Bell Atl. Corp. v. Twombl|y550 U.S. 544, 555,
127 S. Ct. 1955 (2007) (internal citations omitted). Defendaats moveto dismiss plaintiffs’
actions for failing to state a claim upon which relief can be granted. F&ivRP. 12(b)(6). For
a complaint to survive such a motiohmust evince the requisite factual dethét “allows the
court to draw the reasonable inference that the defemsl&able for the misconduct alleged.”
Ashcroft v. Igbgl556 U.S. 662, 678, 129 S. Ct. 1937 (2009).

The facts underlying the cause of action must, at the very least, be “plausitzigerald
v. Harris, 549 F.3d 46, 52 (1st Cir. 200&jting Bell Atl. Corp. v. Twomb)y550 U.S. 544, 555,
559, 127 S. Ct. 1955 (2007) (noting that the complaint must “give the defendant fair notice of
what the . . . claim is and the grounds upon whiatests). The court is obligated to accept

these factuahccounts contained within the complaint as true and draw all reasonable inferences
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in plaintiffs’ favor. See Langadinos v. Am. Airlines, Int99 F.3d 68, 69 (1st Cir. 200(GB
Charles Alan Wrigh& Arthur R. Miller, Federal Practice and Procedu® 1357 (3d ed. 2004
& Supp. 2012). Although courts shaykeat deference to plaintiffRule 12(b)(6) is not rendered
a “toothless tiger.’Dartmouth Review v. Dartmouth C¢IB89 F.2d 13, 16 (1st Cir989); see
also Aulson v. Blanchard83 F.3d 1, 3 (1st Cir. 1996) (“We hasten to add, however, that this
deferential standard does not force [a] court to swallow the plaintiff's imgdwobok, line, and
sinker; bald assertions, unsupportable conclusions, periphrastic circumlocutionsealric t
need not be credited.”)In fact, thisstandardrequiresthat plaintiffs facts “nudge” the alleged
claims “across the line from conceivable to plausiblgal, 556 U.S. at 68Qinternal citations
omitted). Dismissal is appropriate where plaintifisiell-pleaded facts do not “possess enough
heft to show that appellants are entitled to reli€ldrk v. Boscher514 F.3d 107, 112 (1st Cir.
2008); Gagliardi v. Sullivan 513 F.3d 301, 305 (1st Cir. 2008) (gragta motion to dismiss is
necessary if a complaint cannot set out “factual allegations, either diieér@ntial, respecting
each material elemenecessary to sustain recovery under some actionable legal theory”).
Discussion

l. Count One— FalseImprisonment

Establishinga claim of false imprisonment requirpsof that the Officers intentionally
and unlawfully confinet the Plaintiff without his consent. Restatement (Second) of Torts § 35
(1965). Plaintiff alleges that the Officers unlawfubigpovidedthe information usetb procurethe
arrest warrant which letb Plaintiff’'s imprisonment.See, e.g.Burke v. Town of Walpglel05

F.3d 66, 81 (1st Cir. 2005) (“A Fourth Amendment violation may be established if aiffjlaint

2 The First Circuit has held th&tconfinement can be imposed by physical barriers or physiwate, . . . .[or even]
threats of physical force. . [which]may be implicitfor] explicit, . . ., and that confinement can also be based on a
false assertiof legal authority to confine.McCann v. WaMart Stores, InG.210 F.3d 51, 53 (1st Cir. 2000)
(internal citations omitted)
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can show that officeracted in reckless disregard, with a high degree of awareness of [the]
probable falsity of statements made in support of an arrest warrant.”) (intpratdtions
omitted).

The Officers claim they arentitled toqualified immunity under the Massachusetts Tort
Claims Act (“MTCA”"). SeeMass. Gen. Laws ci258, 88 10(b)c); Def.’s Mem. Supp. Mot.
Dismiss 7, 9. Moreoverthe Officers claim that any alleged negligence during their criminal
investigation is equally rditled to qualified immunity so long as they acted “in good faith,
without malice and without corruptionCachopa v. Town of Stoughtaf2 Mass. App. Ct. 657,
665, 893 N.E.2d 40{Mass. App. Ct. 2008)The First Circuit followsa two-part test for
determning when qualified immunity applies to public employed€&) whether the facts alleged
or shown by the plaintiff make out a violation of a constitutional right; and (2) . . herite
right was ‘clearly established’ at the time of the defendanegedl violation.”Jones v. Scotti
No. 112213, 2012 WL 4373655, at *Blst Cir. Sept. 26, 2012)jquoting Maldonado v.
Fontanes 568 F.3d 263, 269 (1st Cir. 200@)ting Pearson v. Callaharb55U.S. 223, 236, 129
S. Ct. 8082009)). Here, itis plausible that Plaintiff$-ourth Amendmentight to be free from
unreasonable searches and seizures was violated at the time of his arrest eediilocaSee
U.S.Const. amend. [VMartinezRodriguez v. Guever®97 F.3d 414, 420 (1st Cir. 2010l is
clearly established law that the Fourth Amendment requires that arrestseteaupasa probable
cause.” (citingBeck v. Ohip379 U.S. 89, 91, 85 S. Ct. 228964)). Accordingly, the Court
finds that Plaintiff has satisfielois burdenpursuant to Rule 8, therefore, Defendants’ Motion to
Dismissas toCount Onas denied

I. Count Two —Negligence
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Plaintiff alleges that liabilityextends to Worcestdrased upon th©fficers’ negligence
during the investigatiaf In support of their motion to dismisspwever,Worcesterargues for
qualified immunityprotectionandrelies onseveral exceptions to governmental liability under
the MTCA Seg e.g, Mass. Gen. Lawsh. 258, 88 10(b)(h). Section 10 of Chapter 258 iseth
codification of the common law “public duty rufeivhich “providds] governmentaimmunity
where the governmermwes] the plaintiff no duty different from the duty owed to the general
public” Lawrence v. City of Cambridgéd22 Mass. 406, 408, 664 N.E.2d 1 (Mass. 1996
other words, “[tlhe essence of the public duty rule is that a plaintiff harmegbbgrnment
action is required to show that he or she had a demonstrable right to expect prdifetient
from, andmore extensive thaithe protection owed to the public at lafg€yran v. Warge413
Mass. 452, 456 n.4, 597 N.E.2d 1352 (Mass. 1992) (emphasis added). The exception under
Section10(b) protects municipalitief'om suits“based upon the exercise or performance or the
failure to exercise or perform a discretionary function or duty on the part of a public employer or
public employee, acting within the scope of his office or employment, whether oheot t
discretion involved is abusedViass. Gen. Laws ch. 258 10(b).The exception under Section
10(h) protectsmunicipalities from suits for‘failure to establish a police department or a
particular police protection service, or if police protection is provided, fouré&ib provide

adequate police protection, prevent the commisdi@nimes, investigate, detect or solve crimes,

® This countincorporates by reference all paragraphs contained in the Comjalntiing thepreviouscount of
false imprisonmentPlaintiff, however, fails to expand on how Worcester remains lialsl¢he allegedly negligent
actions of its employees. To that end, it is not the Court’s responsibildivitee a theory for the Plaintiff. This
count simply makes a conclusory statetrtbat Worcester is liable for Plaintiff's injuries and that Plaintiff properly
satisfied his duty of presentmamder Mass Gen. Laws ch. 258.

* Section 10 clarified the “public duty rule” after tBeipreme Judicial Coudf Massachusest(“SJC”) announced
its plan to abolistthe rule in the future due tdts ambiguous interpretation and lack of predictability within the
courts of the CommonwealtBee Jean We. Commw.414 Mass. 49650001 n.5, 610 N.E.2d 308viass. B93)
(Liacos, C.J.concurring).See alsoEstate of Davis v. United State340 F. Supp. 2d 79, 91 n.9 (D. Mass. 2004);
Gallego v. Wilson882 F. Supp. 1169, 1172 (D. Mass. 1995).
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identify or apprehend criminals or suspects, arrest or detain suspects, or anfotae” Id. §
10(h).

Specifically, Section 10(hhasbeen construed toifimunize a municipality when the
criminal acts of ahird person are a cause of a plaintiff's harm, and the police were negligent
not preventing that criminal conductCarleton v. Town of Framingham18 Mass. 623, 629,
640 N.E.2d 452 (Mass. 1994) (police immunized for failogull over and detaima suspicious
driver who later killed the plaintiff in a drunk driving accidgénsee alsoAriel v. Town of
Kingston 69 Mass. App. Ct. 290, 293, 867 N.E.2d 367 (Mass. App. Ct. 2007) (police immunized
for failing to properly directraffic which resulted iran accident that injured the plain}jffFord
v. Town of Grafton44 Mass. App. Ct. 715,23-24 693 N.E.2d 1047 (Mass. App. Ct. 1998)
(police immunized for failing to arrest a former spouwd® violated his protective ordeand
later shot theplaintiff). If, however, the police officer'snegligent conduct was the direct and
primary cause of the harm in question,” then Section 10(h) does not provide imrheSigge
v. Town of SturbridgeNo. 09-cv-30044MAP, 2010 WL 1663991, at *4 (D. Mass. Mar. 24,
2010) (emphasis added).

Here, Worcester’s reliance on Section 10(h) is unpersuasive because it seeks to expand
the meaning ofthis sectionto protect municipalities from suits for failures during their
investigatiors, i.e,, this section would immunize Worcester for amyproprietiesin the
investigationthat led toPlaintiff's arrest A more complete reading of this sectianconjunction
with relevant case lawhowever,demonstrates that it bars suits alleging a faitarevestigate,
i.e.,, municipalities cannot be sued for sins of omission, either in establishing a pole®forc
adequately protectintheir citizenry SeeFares v. Mulligan Civ. A. No. 9212546RCL, 1994

WL 600656, at *10 (D. Mass. July 26, 1994nherefore, because thelaintiff is challenging
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whether the Officers acted negligently during their investigation to lettabe probable cause
requiredfor obtairnng the arrest warrant, Section 10(h) does not apply.
NotwithstandingWorcester'sSection 1(h) argumentits Section 10(b) argumerg more
convincing. The issue under Section 10(b) is what constituteésseretionaryfunction.” In
Harry Stoller & Co. v. City of Lowellthe SJC adopted a twmart test: (1) “whether the
governmental actor had any discretion at all as to what course of conduct to folloand .(2)
“whether the discretion that the actor had is that kind of discretion for whid}{l3 provides
immunity from liability.” 412 Mass139, 141587 N.E.2d 780 (Mass. 1992)orcester relies on
Sena v. Commonwealtlwhere the court held that “decisions of law enforcement officers
regarding whether, when, how, and whom to investigate, and whether and when to sedk warra
for arrest” constuted discretionaryunctions.417 Mass. 250, 2567, 629 N.E.2d 98Mass.
1994) (“[W]e hold that the conduct of law enforcement officials in investigating potentially
criminal conduct and in seeking warrants for the arrest of those whom theyigaigsare
discretionary functions and therefore fall within the exception in 8)ID(Nonetheless, the
court in Senaoutlined several exceptions that would not be considered discretionary functions
under Section 10(b): (1) when “the conduct of a defenplainte officer in investigating a crime
or in seeking a warrant violates officially established departmental prestdw (2) when “an
officer . . . carelessly or recklessly misstates or fails to discloseargl@vformation he has to a
magistrate evakting a warrant application, and thereby subvert[s] the integrity of [#reant
process] by selling [the magistrate] shoddy merchandise without appeogisalaimers.’ld. at
257 n.5 (internal quotations omittedee also Daley v. Harbg34 F. Supp. 2d 27, 33 (D. Mass.

2002) (finding that the City of Bostons reliance upon the holding set out iSenawas
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unpersuasivebecause “[i]f an arrest is unlawful, there is no reason for it to be considered
discretionary, and thus no basis for immunity from suit under the MTCA”).

Here, t would bereasonable for the Court to considlee extreme discrepancy in height
and lack of tattoo between the suspect and Plaintiff, information not disdiogbé Clerk
Magistrate, as falling outside the bounds of Section 10(b) prote€omn Aff. 8-9. At this
stagethe Court agrees witiorcesterthat Count Twdacks particularity however, Plaintiffis
granted leave to amend under Fed. R. Civ. P. 15(a)(2) in order to plead this cowuiffizignt
detail Accordingly, Defendantd¥otion to Dismiss as to Count Tws denied without prejudice
to renew after that filing.

1. Counts Three & Four — Federal Civil Rights ViolationdJnder 42 U.S.C. § 1983

It may be assumed, arguendo, that the factual underpihititese counts igvhether
Defendants had “reasonable groyirice., “probable cause™to effectuate Plaintiff's arresBoth
counts thereforearetied to that single determination. At this juncture, however, the Court is not
concerned with the merits dhe claims but rather must determine whether the Complaint
demonstrates enough factual detail to create at least a “plausible” claianSection 1983
violation. Count Threeallegesthat Worcester and Police Chief Gemnfaled to properly
supervise the Officers which resulted in Plaintiff's unconstitutional incatioa Pl.’s 1st Am.
Compl.{9 3840. Count Fourlleges thatll Defendantdailed to havean “objective, good faith
belief” in finding “probable cause” to arreflaintiff. I1d.  4151. Defendants claim that
Plaintiff has failed to plead these counts wstifficient particularityto show that the Officers
acted in“reckless disregard, with a high degreke awareness of the probable falsitgf

Plaintiff's identity. Def.’s Mem. Supp. Mot. Dismjskb.

® Courtshaveinterpreed “reasonable ground” under Massachusetts law to hersynous with “probableause.”
Sege.g, Santiago v. Fentqr891 F.2d 373, 383 (1st Cir. 1989).
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A valid Section 1983 claim requires a showihgt (1) “the defendant . .acted under
color of state lawand(2) “his or her conduct must have deprived the plaintiff of rights secured
by theConstitution or by federal laivGagliardi v. Sullivan 513 F.3d301, 306 (1st Cir. 2008)
VelezRivera v. Agost®licea 437 F.3d 145, 151 (1st Cir. 2006)The First Circuit applies a
threepart inquiry to determine what constitutes acting under colostate law:“(1) whether
there was an elaborate financial or regulatory nexus betjde&ndants] and the government . .

. which compelled[defendants]to act as they did, (2) an assumption [defendants]of a
traditionally public function, or (3) a symbiotic relationship involving the sharing ofitpr’
Brown v. Newberger291 F.3d 89, 93 (1st Cir. 2002) (quotidagnce v. Basketball Fed'n of P,R.
760 F.2d 375, 377 (1st Cir. 1985)FurthermorepPlainiff must not only prove that Defendants
deprived him of a federally protected right but also that Defendasts the “cause in fact” of
that deprivationSee Soto v. Flore403 F.3d 1056, 106&3 (1st Cir. 1997)see alsdConsejo de
Salud de la Comunidade la Playa de Ponce, Inc. v. Gonzakediciano, --- F.3d---, Nos. 11
1121, 111126, 111733, 2012 WL 3553610, &16 (1st Cir. 2012)noting that simply asserting
a violation of a federal statute is not enough to create a Section 1983 claim, “thié phaist
assert the violation of a federajht”) (citations omitted).

Here,the Oficers clearly acted under the color of state law because they operated within
the “traditionally public function” of law enforcement and maintained a “reguyatexus” with
government since they were employees of Worcester during the underlying tbe¢mgsve rise
to this action The crucial issueremaining iswhether Plaintiff was deprived of a constitutional
right. According tathe Complaint, the constitutional right at issue is the right to be secure from

unreasonable searches and seizures and from “unconstitutional incarceration” urkaterrtine
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Amendment asapplied to the states through thBue Process Clause of tHeourteenth
AmendmentSee Ringuette v. City of Fall Riyd®6 F.3d 1, 4 n.2 (1st Cir. 1998).

“The Fourth Amendment right to be free from unreasonable seizures of the person
demands that an arrest be supported by probable c&ss#iago v. Fentqr891 F.2d 373, 383
(st Cir. 1989)(citing Beck v. Ohip379 U.S. 89, 91, 85 S. Ct. 223, A2964)).Moreovetr, it is
well established precedent that firetections provided by the Fourth Amendment are inherently
fundamental rights guaranteed to all citizepee, e.gStarford v. Tex.379 U.S. 476, 481, 85 S.
Ct. 506(1965);Ker v. Cal, 374 U.S. 23, 32, 83 S. Ct. 16@®63);Mapp v.Ohio, 367 U.S. 643,
647-48 81 S. Ct. 16841961); Wolf v. People of the State of Cgl838 U.S. 25, 27, 69 S. Ct.
1359 (1949)Gouledv. United States255 U.S. 298, 303-04, 41 S. Ct. 261 (1921).

Accepting the allegations in the Complaint as trile Officers used onlythe still
photographderived fromsurveillance camertootage toidentify the Plaintiffas the perpetrator
of the May 8&h armed robbery and made no other effdoissides having had past interactions
with thePlaintiff, to corroborat¢he seemingly blatamtiscrepancies physical featurebetween
the Plaintiff and the suspecBecauséhe Plaintiff claims thathe Officers did not have probable
cause to request an arrest warrant, he has alleged a violation of his FoertkdnAent rights
that, at least on its face, is actionable under Section B#&Santiago 891 F.2d aB83 (noting
that Section 1983 claims aretiaoable if there was no probable cause for arrégicordingly,
the Court finds that Plaintiff has satisfied his burden pursuant to Rule 8, theédeadants’
Motion to Dismiss as to Counts Three and Feulenied.

Conclusion
For the foregoing reasons, Defendants’ Motion to Disrfosdailure to state a claim

upon which relief can be granted is:
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. DENIED as to theOfficers onCount One;

. DENIED without prejudice as to Worcester @ount Two; this Court grantghe
Plaintiff leaveto amend under Fed. R. Civ. P. 15(a)(2) in order to plead this count
with sufficientdetail and particularity;

. DENIED as to Worcester and Police Chief Gary J. GemmE@ammt Three; and

. DENIED as to all Defendants dbount Four.

/s/ Timothy S. Hillman
TIMOTHY S. HILLMAN
UNITED STATES DISTRICT JUDGE
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