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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
PAUL WILSON, )
)
Haintiff, )
)
V. ) CIVIL ACTION
) NO. 12-40162-TSH
CAROLYN W. COLVIN, )
Acting Commissioner of Social Security )
Administration, )
)
Defendant. )
)

MEMORANDUM OF DECISION ON PL AINTIFF'S MOTION FOR ORDER
REVERSING DECISION OF COMMISSIONER (Docket No. 14) AND DEFENDANT'S
MOTION FOR ORDER AFFIRMING DECISI_ON OF COMMISSIONER (Docket No. 20)
January 22, 2014

HILLMAN, D.J.

This is an action for judiciakview of a final decision bthe Commissioner of the Social
Security Administration (the "@nmissioner") denying Paul Wilsen("Plaintiff*) application
for Social Security Disabilitynsurance benefits ("DIB") @anSupplemental Security Income
("SSI"). Plaintiff filed a motion seeking andwar reversing the decisi of the Commissioner
(Docket No. 14), and the Commissioner filedrass-motion seeking an order affirming the
decision of the Commissioner (Docket No. 20). Ferrdasons stated below, Plaintiff's motion is
denied, and the Commissioner's motion is granted.

Procedural History

Plaintiff filed an application for DIEand SSI in March 2009 claiming he had been
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disabled since September 1, 2004, thegeld onset date ("AOD"). (R. 188)Plaintiff claimed
he could not work due to lower back and brewglproblems as well as numbness in both legs.
(R. 200). Plaintiff's claim was denied initiaih July 2009, and then again upon reconsideration
in February 2010. (R. 74-77). On March 41@@Plaintiff requested hearing before an
Administrative Law Judge ("ALJ" (R. 118). An ALJ held a hearing on March 30, 2011 where
a vocational expert ("VE") téfied. (R. 13-73). On July 15, 2011 the ALJ issued a decision
finding Plaintiff was not disabled under the Sd&ecurity Act. (R. 81-94). The Appeals
Council denied Plaintiff's request for review on October 15, 2012, making the ALJ's decision the
final decision of the Commissioner. (R. 100-102).
Facts
Personal and Employment History

Plaintiff was 38 years old on his AOD. (E88). His highest grade of school completed
was eighth grade. (R. 204). Before his AOD, mRiHiworked as a maintenance supervisor in a
nursing home, which involved supervising six peogé well as completing other tasks. (R.
201).

Medical History
1. Test Results

On August 29, 2007 x-rays were taken of mti#fis chest and lumbar back. The chest x-
ray showed no acute pulmonary disease armbnormalities. The back x-ray showed mild
degenerative disc and joint diseas¢haf lumbar spine. (R. 310, 312, 384).

An x-ray of Plaintiff's chest taken on AlB, 2009 revealed increased inflation in the
lungs that was consistent with a diagnosi€bfonic Obstructive Pulmamy Disease ("COPD").

(R. 303, 325, 380, 382-83, 389). The x-ray showed no other abnormalities. (R. 303, 325, 380,

1 A copy of the Administrative Record ("R.") has been provided to the Court under seal (Docké).No
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382-83, 389). A third chest x-ray taken Deceni®er2009 showed no acute disease. (R. 460).
Dr. Patricia cross found avRI of Plaintiff's lumbar lack taken April 9, 2009 showed
the following: (1) multilevel lumbar spondylosis, shallow broad disc protrusion L5-S1, no central
canal stenosis, and bilateral mild foraminahsts secondary to hypeniaic changes; (2) mild
bilateral foraminal stenosis L4-L5 secondarnhypertrophic changeand (3) shallow central
and right paramedian disc protrusion L3-L4,cemtral canal or foraminal stenosis, shallow
broad-based central disc pration L2-L3, and no central canal or foraminal stenosis. (R. 289-
90, 327, 379, 395).
2. Family Physician and Emergency Care
Plaintiff first saw Dr. E. Charmaine Pesto, a family physician, in February 2009. (R.
318, 367). Dr. Pastrano's report from this insaalt notes that Plaintiff has had COPD for 25
years and has had low back pain for more thaye28s. (R. 367). Plaintiff's lungs were clear.
(R. 367). When she examined his back,Eastrano found Plaintiff had positive tenderness on
deep palpation at the sacroiliac joints, gfledion, good extension, goaide-to-side bending,
negative straight leg raising, and no sensory tefi¢R. 367). Dr. Pastrano noted that Plaintiff
had reduced his smoking from one pack a day éopatk every three days, but that he refused
her offer to help him quit, saying he would daoe to wean himself. (R. 367). Dr. Pastrano
planned to send Plaintiff to physidherapy for his back paand, if there was no improvement,
to order an MRI. (R. 367). On March 20, 2009 Pastrano saw Plaintiff again and planned to
send him to see a pulmonologist for his CORIO &0 have an MRI for his back. (R. 366).
During a visit on April 17, 2009 Dr. Pastrano noted that Plaintiff continued to have a
significant amount of back pain. (R. 358). Plfimeported he could walk for 15 to 20 minutes

but afterwards needed to rembd could still do somehores but had to bend over more and more



often to relieve pain. (R. 358). During his examination Plaintiff had fexdon and extension,
significant pain, and positive stgdut leg raising on the leftde only. (R. 358). Dr. Pastrano
prescribed Vicodin for back pain and plannedetier Plaintiff to the Spine Center for further
evaluation and treatment. (R. 358). Dr. Pastalso highly recommended that Plaintiff quit
smoking. (R. 358). When Plaintiff saw Brastrano again on May 15, 2009 he had good flexion
and extension in his back, positive straight lagimg on the right and no sensory deficits. (R.
357). Plaintiff had not been usitige Vicodin as much. (R. 357).

On August 5, 2009 Dr. Pastrano advised Rif&ito continue walking exercises as
tolerated. (R. 345). They discussed histqigtsmoking, Plaintiff said he was weaning off
tobacco due to the high price of cigarettes. 3d%). Dr. Pastrano described Plaintiff's COPD as
stable. (R. 346).

On December 7, 2009 Plaintiff visited Dr.ggano complaining of worsening back pain
and numbness in his right leg and foot andftegt after 30 minutes of walking. (R. 452).
Plaintiff reported the activitiesf daily living were becoming burdensome due to the back pain.
(R. 438). Dr. Pastrano examined Plaintiff's baokl found he had good flexion but very limited
extension and limited side to side bending. 482). Dr. Pastrano recommended he continue
seeing the chiropractor and caflother doctor for a possibleestid injection. (R. 452).

On December 24, 2009 Plaintiff went to #maergency room complaining of sharp left-
sided chest pain. (R. 456plaintiff reported smoking oneapk of cigarettes per day and
declined educational materials on smoking cessation. (R. 457). Lab results were normal, vital
signs were stable, and Plaintiff's pairpmoved over a two hour period. (R. 458).

On August 12, 2010 Dr. Pastrano examinednfifaand found there continued to be

limited flexion and extension and limited side to side bending, as well as positive straight leg



raising on the right(R. 511, 529). Strength was 5/5. @1, 529). Plaintiff continued to
complain of back pain. (R. 511, 529). Ontober 27, 2010 Plaintiff ported that while he
continued to have back pain, the physicalépy did provide somelief. (R. 509, 527).

Plaintiff was smoking a pack of cigaretteday and Dr. Pastrano again discussed quitting
smoking with Plaintiff. (R. 509, 527). On Dewber 2, 2010 Plaintiff complained of shortness
of breath. (R. 507). Dr. Pastrano revieweshhial signs and founklis blood pressure was
excellent, no heart murmurs weappreciated and his lungs werean to auscultation bilaterally.
(R.507). On January 11, 2012 Dr. Pastrano notdRlaintiff suffers from chronic back pain
and radicular pain in both lower extremitiasd that in November she had started him on
Gabapentin which had helped cohtnes radicular symptoms. (R. 568).

Dr. Pastrano gave several opinions onrRiifis functional abilities. On July 1, 2009 she
explained that due to the physidiahitations of Plaintiff's diagnas of lumbar spinal stenosis
L2-21, she feared his current employment could be a detriment and recommended he continue on
disability for 12 months. (R. 399). On Aug®st2009 Dr. Pastrano reiterdtthat opinion. (R.
337, 360). She also stated that Plaint®@PD and asthma were well controlled on his
medications. (R. 337, 360). On August 10, 2010Aastrano opined that Plaintiff was totally
disabled. (R. 482).

Dr. Pastrano also completed two multiplgoairment questionnaires, the first in April
2010 and the second in March 2011. (R. 473-80, 515422April 2010 Dr. Pastrano identified
Plaintiff's limited back flexion and extensidvRI results, back pai and decreased motor
function and sensation in his lower extrensitées support for her diagnosis of lumbar
spondylosis and bilateral foraminal stenosis. AR3-74). She noted thatd#itiff had daily pain

in the lower back radiating to his lower lebat was precipitated by prolonged standing, sitting,



or bending forward. (R. 475). DPastrano estimated that Plainsiffjain rated between nine and
ten out of ten. (R. 475). She opined that Pifhiobuld sit for one hour in an eight-hour day,
could stand or walk for up to one hour ineght-hour day, and would need to get up and move
around for 10 to 15 minutes every 30 minutes. 4R-76). She opined that Plaintiff could lift
and carry up to 10 pounds frequently and up tp@@hds occasionally, and that Plaintiff did not
have limitations in reaching, handling, fingeringJitimg. (R. 476). Dr. Pastrano believed that
Plaintiff's pain constantly inteefed with his attentn and concentration and that he would have
to take unscheduled rest breaks of 15 minewesy hour. (R. 478). She opined that Plaintiff
would be absent from work more than three timesmonth due to his impairment or treatment.
(R. 479). She stated that he needed todalweights and could do no pushing, pulling, kneeling,
bending, or stooping. (R. 479). Shmote that Plaintif§ symptoms and limitations date back to
2005. (R. 479).

In March 2011 Dr. Pastrano gave essentially the same opinions in another multiple
impairment questionnaire, though in this secondtioenaire she opined that Plaintiff could sit
for one to two hours in and eight-hour work @dand stand or walk for one hour. (R. 517). She
also noted that Plaintiff had minimal to meoale relief on narcotidsut declined continuing
them due to the possibility of becoming addicted. (R. 519).

3. Chiropractic Care and Physical Therapy

Plaintiff saw Dr. Matthew DelLisle, a clipractic physician, sevdrames beginning in
April 2006 for complaints of back pain with radat into the lower extreities. (R. 369-71). In
October 2007 and June 2008 Dr. DeLisle wrote letegarding his treatment of Plaintiff. (R.
369-71). Dr. DelLisle explained thhis examination findings wermnsistent with the diagnosis

of chronic lumbar spondylosis with radiculitis. (R. 369-71). Dr. Deltiglated Plaintiff with



manual decompression of the lumbar disc thraughipulative release, soft tissue release, and
recommendations that Plaintiff stretch thevéw back. (R. 369-71). Dr. DelLisle believed
Plaintiff was a candidate for additional sies] such as an MRI. (R. 369-71).

Plaintiff had a physical therapy screening in April 2009 where he complained of back
pain that was improved by sitting and made wdrg standing or walking. (R. 297-98).

4. Specialists

On May 14, 2009 Plaintiff saw Dr. Jason Eckhet request of Dr. BR&rano regarding his
back pain. (R. 364-65, 396-97, 484-88/7-88). Plaintiff told DrEck he could only stand or
walk for about 30 minutes without severe exhaéion of the pain, and that the pain improved
when he was bent forward either sittingaighair or bent over a cart. (R. 364, 396, 484, 487).
Plaintiff said he had beeraing a chiropractor which providedme help, but had no other
treatment to date. (R. 364, 396, 484, 487). Dr.&a@mined Plaintiff and found he walked with
a normal gait, had 5/5 strength throughout his lower extremities, had sensation to all extremities,
and that his straight leg raise was positivetanright, but negative on the left. (R. 364, 396,
484, 487). Dr. Eck reviewed Plaintiff's MRI asaw some diffuse degenerative changes from
L2 down through S1 with some central and foraminal stenosis. (R. 364, 396, 484, 487). Dr. Eck
concluded Plaintiff had lumbar spinal stenosis and recommended amaggigroid injection,
which Plaintiff had not yet ied. (R. 364-65, 396-97, 484-85, 487-88)e stated that most of
Plaintiff's pain is radicular in origin(R. 365, 397, 485, 488). Dr. Eck was hopeful that the
epidural would help and stated that as lon@lamitiff did well with @nservative management,
he would like to continue along that paitiR. 365, 397, 485, 488). Dr. Eck did discuss the
possibility of surgery with Plaintiff, but Platiff was not interested. (R. 365, 397, 485, 488). On

June 3, 2011 Dr. Eck wrote that he did not disdhe effects of smokingith Plaintiff. (R.



539). He stated that he was hopéifie epidural injection would I Plaintiff's pain and as far
as Plaintiff's vocational capacity, Dr. Eck remnended no medical restimts. (R. 539).

A pulmonologist, Dr. Kimberly Fisher, saaintiff on April 6, 2009 at the request of
Dr. Pastrano to further evalte his COPD and asthm@R. 283, 322, 342, 361, 390). Plaintiff
complained of shortness of breath and dyspneaxertion, which were worse at night and after
activities such as climbing staj moving wood, mowing the lawn, or walking at a brisk pace.
(R. 283, 322, 342, 361, 390). Dr. Fisher noted Bhaintiff smokes one third of a pack of
cigarettes daily and used to smoke a pack a day. (R. 283, 322, 342, 361, 390). She also noted
under Plaintiff's "social history" that he svdisabled due to back pain. (R. 283, 322, 342, 361,
390). Dr. Fisher examined Plaintiff and lodkat an x-ray taken of his chest on April 3, 2009.
(R. 284, 323, 343, 362, 391). Dr. Fisher concludatfaintiff has either obstructive lung
disease and possibly asthma,BR&following his butane exposurebacco related COPD, or a
combination of all three. (R. 284, 323, 343, 362, 39). Fisher started Rintiff on Advair and
Combivent. (R. 284, 323, 343, 362, 391). She gmixe to him at length about smoking
cessation, and noted that Pldintvas unwilling to take pharmaamgical aids due to concerns
about side effects, but would work smoking cessation on his own. (R. 284, 323, 343, 362,
391).

Plaintiff had a follow up appointment with DEmil Tigas, a colleague of Dr. Fisher, on
June 11, 2009. (R. 392-93, 495-96). Plaintiff hadegasing Advair after a week or two due
to chest congestion, and as aule his asthma remained poodgntrolled. (R. 392, 495). Dr.
Tigas noted that Plaintiff "unfarhately" continued to smoke one third of a pack of cigarettes per
day. (R. 392, 495). Dr. Tigas examined Plaintiff and Plaintiff's laboratory data and found

significant airway obstruction agpirometry with significant ngi-bronchodilator improvement,



which was suggestive of asthma. (R. 392, 4%%). Tigas talked to Plaintiff about the
importance of medications for asthma and coced him to try using Advair again. (R. 392,
495).

5. State Agency Findings

On July 16, 2009 Dr. S. Ram Upadhyay, a state agency non-examining physician,
completed a Physical Residual Functional Capacity Assessment in Plaintiff's case. (R. 329-336).
Dr. Upadhyay opined that Plaintiff could ldhd/or carry 20 pounds occasionally and 10 pounds
frequently, could stand and/malk, with normal breaks, for 2 hours in an 8-hour workday, could
sit, with normal breaks, for 6 hours in am8udr workday, and was unlimited in his ability to
push and/or pull. (R. 330). Dr. Upadhyay furtbpined that Plaintif€ould occasionally climb,
balance, stoop, kneel, crouch, and crawl. 3&L). He found that Plaintiff should avoid
concentrated exposure to extreme cold, fumes;spdiusts, gases, poor ventilation, and hazards
such as machinery and heights. (R. 333).

Another state medical consultant, Dr. Megadaranda, completed a Physical Residual
Functional Capacity Assessment for Plainiff January 29, 2010. (R. 463-470). Dr. Karanda's
opinions mirror those of Dr. Upadhyay, except thatKaranda did include the limitation that
Plaintiff should avoid concentrated exposuredadrds such as machinery and heights. (R. 463-
470).

Hearing Testimony

At his hearing before the ALJ, Plaintiffstified that he had natorked or looked for
work since 2004 and was seeking disability besdéecause of numbness in both of his legs and
lower back and breathing problems. (R. 21-22). Plaintiff said he mowed the lawn using a riding

mower in fall 2010 and occasionally moved wodR. 20-21). He said that he never had



surgery or the epidural shots recommended by Dr. Eck because his insurance ran out, but
testified that he currently hassurance. (R. 22, 38). Plaintiffste#fied that he did not use any
type of assistive device to move about and vgnthe stairs at his ha@munassisted every day.
(R. 23-24). Plaintiff ex@ined that he could not work fulhtie, even in a job that would allow
him to sit whenever he wanted, because he dasihor stand for long before he needs to lay
down. (R. 24-26). Plaintiff repodethat he only take Tylendbr his back pain, because he
prefers not to take the presdrgm pain killers. (R. 26-27). Plaintiff told the ALJ he has
smoked for about 25 years, had been told by ri@ne five doctors to quit, and was trying to
quit but continued to smoke. (R. 28-30). Ridi said Dr. Pastrano had advised him that
smoking harmed his breathing ability, but had meliecussed it affecting his back. (R. 29).
Plaintiff told the ALJ that neliter the physical therapy nor tharcipractic care helped his back.
(R. 38-39).

The ALJ asked the VE about the jobs &alale to a person with Plaintiff's work
background and who could perform light worlatthivould require a sit/stand option at his
discretion with no exposure to gas, dust, furoesmoke. (R. 51). The VE responded that such
an individual could work as an information clekspector, or security guard. (R. 51). She
testified that the numbers for those are: information clerk, 2, 000 in Massachusetts and 250,000
nationally; security guard desk attend@a)@00 in Massachusetts and 250,000 nationally; and
inspector, 2,000 in Massachusettsl 300,000 nationally. (R. 51-52)he VE later tstified that
the security guard job actuallyould not be appropriate féihe person described by the ALJ
because that job would not allow sitting and stagdit the employee's discretion. (R. 57-58).

The ALJ's Findings

To be found eligible for DIB and SSI, apmicant must prove that she is unable "to
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engage in any substantial gainful activity bason of any medically teskminable physical or
mental impairment which can be expected gultein death or whichas lasted or can be
expected to last for a continugperiod of not less than 12 month#42 U.S.C. § 423 (d)(1)(A).
When determining whether an applicant meets this standard, the Commissioner uses a "five-step
sequential evaluation process." 20 C.F.R04.1520 (a)(4). This pcess requires the
Commissioner to decide (1) whethike applicant is engaged is stargial gainful activity; if not
(2) whether the applicant has a severe medwgahirment; if so (3) whether the impairment
meets or equals one of the Ingds in the Listing of Impairmgs, 20 C.F.R. § 404, subpart P,
Appendix 1; if not (4) whetheahe applicants Residual Functidi@apacity ("RFC") allows her
to perform her past relevant woind, if not (5) whether, congidng the applicant's RFC, age,
education, and work experientle applicant could make aljustment to other workd. Any
jobs that an applicant couldjadt to must exist in significamumbers in the national economy.
20 C.F.R. § 404.1560.

At step one, the ALJ found that Plaintiffdhaot engaged in substantial gainful activity
since the AOD. (R. 83). At step two, tAkJ found Plaintiff had the following severe
impairments: degenerative disease of the lusdmral spine and chranobstructive respiratory
disease. (R. 83). At stepdie, the ALJ found that Plaintiffid not have an impairment or
combination of impairments that meets or meltiiaaquals one of the listed impairments in 20
CFR Part 404, Subpart P. (R. 91). He found Btaintiff had the RFC to perform light work as
defined in 20 CFR 404.1567(b)c416.967(b) except that we woukhuire the opportunity to
alternative his position betwesiiting and standing at his distion, and could not be exposed
to gas, dust, fumes, or smoke. (R. 91).st#&p four, the ALJ found Plaintiff was unable to

perform any past relevant work. (R. 92).eTALJ found the Plaintiff was 38 years old on the
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AOD, which is defined as a youngeadividual, has a limiteddrication, could communicate in
English, and had acquired work skills from pastvafe work. (R. 92). In light of these factors
and Plaintiff's RFC, tat stdjve the ALJ found Plaintiff cou perform jobs that exist in
significant numbers in the national economyd égherefore was note disabled from the AOD
through the alleged onsaate. (R. 92-93).

In making this decision, the ALJ found Plafifé allegations of disability not fully
credible because his actions were inconsistentmglallegations, he failed to adhere to medical
advice, and his testimony was inconsistent \withactions. (R. 87-88)Specifically, the ALJ
noted that Plaintiff had recently mowed the lawad ased no assistive device, that Plaintiff had
been told by at least five doctors to quit smokag had not, and that Phiff said he was trying
to quit but acted otherwise. (R. 87-88). Riel gave only slight weight to Dr. Pastrano's
opinion on Plaintiff's vocational capacity becausgas inconsistent with the other substantial
weight on the record and because she failedvi® glequate weight to Plaintiff's failure to
follow medical advice. (R. 90). The ALJ gave gabsial weight to the apion of Dr. Eck as he
was an examining physician and a specialiBt. 90-91). The ALJ gave no weight to Dr.
Fisher's opinion that claimant issdbled due to back pain as Bisher has no expertise in spinal
impairments, her one examination concerndg Biaintiff's respirabry issues, and this
statement appeared to be based entirely on Plaintiff's report to her, not an independent
evaluation. (R. 91). The ALJ gave substatieight to the opinionsf the state evaluator
regarding the limitations on Plaintgfability to work. (R. 91).

Discussion
Plaintiff argues the Commissioners' decisiooutt be reversed because the ALJ erred in

failing to consider Plaintiff's subjective complrand thus the RFC was flawed, the ALJ failed
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to properly evaluate the medical evidence, aedAhJ failed to meet his burden on proof at step
five of the evaluation.
Standard of Review
Review by this Court is limited to wheththe Commissioner's findings are supported by
substantial evidence and whether ppleed the correct legal standarddanso-Pizarro v. Sec'y
of Heath & Human Serys/6 F.3d 15, 16 (1st Cir. 1996ge also Rodriguez v. Sec'y of Health
& Human Servs.647 F.2d 218, 222 (1st Cir. 1981). Substd evidence means "such relevant
evidence as a reasonable mind might acaspidequate to support a conclusidrithardson v.
Perales 402 U.S. 389, 401 (1971). When applying slubstantial evidenstandard, the court
must bear in mind that it the province of the Commissionerdetermine issues of credibility,
draw inferences from the record evidermed resolve conflicts about the evidenttanda
Ortiz v. Sec'y of Health & Human Sen@55 F.2d 765, 769 (1st Cir. 1991). Reversal of an
ALJ's decision by this court sarranted only if the ALJ madelegal error in deciding the
claim, or if the record contain® "evidence rationallgdequate . . . to jtisy the conclusion” of
the ALJ. Roman-Roman v. Comm'r of Social Secufify} F. App'x 410, 411 (1st Cir. 2004);
see alsaManso-Pizzarp76 F.3d at 16. If the Commissioner's decision is supported by
substantial evidence, it must be upheld evéhefrecord could arguably support a different
conclusion.Evangelista v. Sec'y éfealth & Human Servs826 F.2d 136, 144 (1st Cir. 1987).
Whether the ALJ Properly ConsiderBthintiff's Subjective Complaints
Plaintiff claims the ALJ failed to propgrassess his credibility, and thus did not
adequately consider his subjecto@mplaints of pain. To supportishclaim, Plaintiff argues that
the ALJ's determination that Plaintiff lackeadibility was not based on substantial evidence

because: (1) the ALJ improperly found Plaintifftemplaints of pain were not supported by the
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medical record; (2) the ALJ incoatly asserted that Plaintifbbk actions inconsistent with his
allegations of pain; (3) the ALJ improperly determined Plaintiff failed to follow medical advice;
and (4) the ALJ improperly disanted Plaintiff's credibility based on an alleged material
inconsistency in Plaintiff's testimony.

When a claimant's statements about stivepain are "not inconsistent with the
objective findings, they could, fbund credible by the adjudicatqgrermit a finding of disability
where medical findings aloneould not" and should bgart of the calculusAvery v. Secretary
of Health and Human Service®7 F.2d 19, 21 (1st Cir. 1986). Wheain is a significant factor
in a claimant's alleged inabilitp work, and thelkegation is not supporteby objective findings,
the ALJ should "investigate all avess presented that relatesiabjective complaints.” Avery,
797 F.2d at 28-29.Here, pain is a significant factor in Plaintiff's alleged inability to work; it is
due to pain that he claims he cannot even sit for very long be¢aneeds to lie down. The ALJ
found that Plaintiff's medically determinablepaeirments could reasonalrause the alleged
symptoms, but that Plaintiff's statements @nmg the intensity, pastence, and limiting
effects of those symptoms were not subsited by objective medical evidence and were not
credible to the extent they conflicted with the RFC.

Plaintiff argues that his complaints of pamre consistent with the medical record. The
ALJ noted that Dr. Eck, whose opinion the ALJ adiag great weight, opirtethat Plaintiff had
no vocational limitations. The state agency physgm@ho reviewed Plaintiff's medical record
also did not find Plaintiff was limited to thetext Plaintiff claimed to be. These opinions

provide substantial support for the ALJ's detieation that the intensity, persistence, and

2 Some of the factors to be considered, if relevant, are: (1) the nature, location, onset, duratem)yfregdiation,
and intensity of any pain; (2) precipitating and aggtiag factors (e.g., movement, activity, environmental
conditions); (3) type, dosage, effectiveness, and adse&tseeffects of any pain medication; (4) treatment, other
than medication, for relief of pain; (5) functional restrictions; and (6) the claimant's daily actiXties; 797 F.2d
at 28-29; see also SSR 96-7P, 1996 WL 374186, *3.
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limiting effects of Plaintiff's alleged symptoms reanconsistent with gnmedical record. Only
Dr. Pastrano's opinion supports Plaintiff's géieons regarding pain, and even her reports
contain nothing about Plaintiff needing to diewn. However, the ALJ according Dr. Pastrano's
opinion only slight weight, so it is not enoughaeercome the substantial support for the ALJ's
finding.

The ALJ noted in his decision that the fawt Plaintiff recently mowed the lawn using a
riding mower, moved wood, and did not use ssistive device for walking were inconsistent
with his alleged level of pain. In his testimonyaigtiff did admit to recently mowing the lawn
on a riding mower, said he doest use an assistive device fealking, and explained that he
had carried light loads of wood in 2009, thougihdaguently. Plaintiffargues that the ALJ's
decision showed a flawed understanding of theesad. However, it is ghprovince of the ALJ,
not this Court, to draw inferences from the evide and make determinations of credibility. The
ALJ's understanding of the evidence has encugiported in the recottiat it is not
unreasonable. This was not the ordgson the ALJ discounted Plaiif'g complaints of pain; he
also found Plaintiff's testimony not creditdecause Plaintiff ignored medical advice and
because of material inconsistées in Plaintiff's testimony.

Plaintiff argues that the ALJ improperly diested the Plaintiff's testimony because he
allegedly failed to adhere to medical advice. Under SSR 96-7P, an individual's statements may
be considered less credible if the level or frequency of the treatment is inconsistent with the level
of complaints, or if the records show that thaividual is not following the treatment that there
is not good reason for the failure. SSR 96-I/#96 WL 374186, *7. Here, the ALJ noted that
Plaintiff had been told by at least five docttwgjuit smoking, but thalaintiff failed to do so,

and this justified him in viewing Plaintiff'salgk and respiratory impairents with skepticism.
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While the ALJ properly considered Plaffi§ failure to quit smoking as it related to
Plaintiff's COPD, nothing on thecord suggests Plaintiff was eveld his smoking affected his
back, nor is there anything on theoed that suggests Plaintiff'adk pain would be remedied if
he had quit smokingThe cases cited by the ALJ do not soyhis contention that Plaintiff's
failure to quit smoking supportsdtALJ in viewing Plaintiff's Bck pain with skepticism. In
Hall-Thulin v. Comm'r of Soc. Sethe claimant had a twaegr delay in following her
physician's advice to quit smoking, and the Caoted that the ALJ could consider this. 110
F.3d 64 (6th Cir. 1997) In that case, the altedesability was based on problems with the
claimant's vocal chords amwiifficult breathing, ailments which could be improved by the
cessation of smokingld. (citing 20 C.F.R. § 404.1530(a), igh states "[ijn order to get
benefits, you must follow treatment prescriliydyour physician if this treatment can restore
your ability to work."). Similarly, irfFloyd v. Astruethe claimant ignored several medical
professionals' instructions to exercise,a&atoper diet, and quit smoking although those
professionals told claimant doing those thimgse key to claimant's physical recovery. 2011
WL 1532534, *7 (E.D. TN, 2011). Here, therensevidence quitting smoking would improve
Plaintiff's back pain and restonés ability to work, or that angnedical professiondold Plaintiff
that would be the case. Therefore, the ALproperly considered Plaintiff's failure to quit
smoking as cause to discount Plaintiff's backaimrment. However, the Court finds this error
harmless, as the ALJ's determination of Plaistitfedibility is adequately supported without this
reason.See Garza v. Astru880 F. App'x 672, 673 (9th Cir. 2010) (finding one of ALJ's
reasons for rejecting credibility of testimony abpain support by evidence, thus any error with

regard to the other three reasons was harmless.).

% The ALJ spent some time questioning the Plaintiff onphiat, and the Plaintiff repeadly stated that no doctor
had ever told him that smokiradfected his back pain.
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The ALJ also found claimant not fully cretBlbecause of a material inconsistency in
Plaintiff's testimony, specifically that Plaintiff tdeed several times that he was trying to stop
smoking and that ALJ believed these statemenie ttwutright falsehoods." The ALJ based this
determination on his findings that the record shBVesgntiff: (1) consistently expressed a lack of
interest in stopping smoking; (2) has refusddrmation regarding smoking cessation; and (3)
has refused to use any type of pharmaceutidaicaassist him in stopping smoking. The record
shows Plaintiff did cutting back from one pack per day to one third of a pack per day, but
continued smoking a third of a pack a day thiaug the relevant time period. The record also
shows Plaintiff refused materials on smokaggsation and pharmaceutical aids, though he did
express concern about the side effects feddtter. While perhaps the label "outright
falsehoods" was an overstatement, the ALXsrdenation that Plaintiff's testimony was
inconsistent with his actions ssibstantially suppted by the record antius properly supports
the ALJ's credibility determination.

The ALJ's credibility determination is entitled to deferenérustaglia v. Sec'y of Health
& Human Servs.829 F.2d 192, 195 (1st Cir. 1987). While tiredibility deterrmation here is
not perfect, looking at the ALJ'®dision as a whole it is supped by substantial evidence, and
any errors are harmless; therefore it will not be disturbed by this Court.

Whether the ALJ Properly Evalted the Medical Evidence

Plaintiff argues that the ALJ failed to gittee proper weight to the medical professionals
in this case, specifically that he gave too mwelight to Dr. Eck and thstate evaluators and too
little weight to Dr. PastranoWhile treating sources are genrgiven more weight, an ALJ
need not accord him controlling weighthie ALJ finds a treating sources opinion is not

supported by or inconsistent with the recof). C.F.R. 202.1527(c). Moreover, more weight
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can be given to the opinion ospecialist about medical issues tethto his or hespecialty. 20
C.F.R. 202.1527(c)(5).

Here, Dr. Pastrano, Plaintiff's treating physiciapined that Plaintiff could only sit for
one hour in an eight-hour day acauld stand and walk for evéess time. Dr. Eck, on the other
hand, determined Plaintiff had no vocationalniegbns. The ALJ must give "good reasons" for
the weight given to treatingparces. 20 C.F.R. 202.1527(c). TAleJ did so in this case. The
ALJ explained that gave Dr. Pesto's opinion less weight becaits&as inconsistent with other
substantial evidence on the recd#@ noted that Dr. Eck only salaintiff once, so he did not
have the longitudinal relationshipat Dr. Pastrano had with Ruiff. However, Dr. Eck is a
specialist in spinal impairmengésd Dr. Pastrano referred Plaihto Dr. Eck, suggesting that Dr.
Pastrano believed Dr. Eck had greatepertise in this area and cdydroperly care for Plaintiff's
back. Dr. Eck, a specialist, both examinedRkentiff and reviewed the MRI findings before
making his conclusions. It was therefore reasonfablthe ALJ to give great weight to Dr. Eck's
opinion as an examining specialist, and to d@&s weight to Dr. Pastrano's opinion as it was
inconsistent with Dr. Eck's. Dr. Pastrano's aminivas also inconsistent with the reports of the
state evaluators, further supportihg ALJ according it less weight.

The record also supports the ALJ's detertmmathat Dr. Fisher'spinion was entitled to
little weight, as her expertise is in pulmoyanot back issues, and her statement regarding
Plaintiff's disability has no basis in an examioatand appears to be based entirely on Plaintiff's
report. The ALJ gave sufficient reasons undeC20.R. 202.1527(c) for the weight accorded to
Plaintiff's physician's. Theseasons are supported hybstantial evidencend thus give no basis

for reversing the Commissioner's decision.
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Whether the ALJ Met his BurdehProof at Step Five

Finally, Plaintiff argues that the ALJ imgguerly relied on the VE's testimony because
that testimony relied on a hypatical question based on a flawed RFC. Testimony of a VE
must be based on a hypotheticag¢sfion that includes an RFC thatsupported by the medical
record. See Arocho v. Sec'y ldealth & Human Servs670 F.2d 374, 375 (1st Cir. 1982).
Plaintiff argues the RFC was flawed essentiallytfier reasons Plaintiff gives for the reversal of
the decision: that the ALJ improperly gave BPastrano's opinion litthveight and did not
incorporate Plaintiff's subjectiveports or pain, which the Alfdund not credible. As explained
above, these determinations by the ALJ are supgdy substantial evidence and thus are not
adequate grounds for finding the RFC was fldw&s such, reliance on the VE's testimony was
not improper, and the ALJ met his burderpofof at step five of the evaluation.

Conclusion

The ALJ's decision is supported by substamtv@ience. Therefore, Plaintiff's Motion for

Order Reversing Decisin of Commissioner idenied and the Commissioner's Motion for Order

Affirming Decision of Commissioner igranted.

SO ORDERED.

/s/ Timothy S. Hillman
TIMOTHY S.HILLMAN
UNITED STATES DISTRICT JUDGE
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