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UNITED STATES DISTRICT COURT
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BOARD OF SELECTMEN & THE TOWN
OF GRAFTONand ROBERT S. BERGER,
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Plaintiffs,
NO. 12¢€v-40164TSH

V.
GRAFTON & UPTON RAILROAD COMPANY,
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)
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)
)
)

MEMORANDUM AND ORDER GRANTING PLAINTIFF’'S MOTION TO DISMISS
FOR LACK OF REMOVAL JURISD ICTION
May 17, 2013

HILLMAN , District Judge.
[. INTRODUCTION

Plaintiffs, the Board of Selectmen of the Town of Grafton and Grafton Building
Inspector, Robert S. Berger, (collectively, the “Towiigyesued the Grafton & Upton Railroad
Company the “G&U”) seekinginjunctive relief to halt theonstruction and development of a
propane transloading facilitwhich, if completed, will violate the Town’s zoningby-laws
(Docket Na. 1-3, 38). Pending now before the Court is the Town’s Motion to Dismiss for Lack
of Removal Jurisdictiothat the Courtwill consider as a motion to remand@ocket No. 22).
After hearing argumentduring a fiveday bench trial on both the jurisdictional questions and
substantive merit®f the casethe Courttook the present actiorunder advisement-or the
following reasons, the Town’s motion GRANTED and the action is hereby remanded to

Worcester Superior Court for further disposition.
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[I. BACKGROUND
A. TheParties

The G&U is aClass lll “shortline” railroadhat runsupon a 16&-mile track throughthe
towns of Grafton(at its northern terminus Upton, Hopedaleand Milford (at its southern
terminug. Def.’s Proposed Findings of Fa¢tDef.’'s PFF) Y 1-2 (Docket No. 50)lIt has
operated continuously for tHast 140 yearsld. The Townis a municipality incorporated in
Worcester County, Massachuse®s.'s Proposed Findings of Fa¢tPl.’'s PFF’) § 1 (Docket
No. 52).

B. The Facility

In 2010, the G&U began planningo construct aliquefied propane gagransloading
facility located on its pperty at 50 Westboro Road the Town Def.’s PFF 5;Pl.’'s PFF { 4.
Once operationalf is estimated thathe facility would be able to handlapproximately2,000
propane raicarsper yearDef.’s PFF{ 36. By the end of 2011, the G&U performed “svark”
on the propertythat included: clearing, grading and compacting land, and layingraiéswto
form a “spur”line that would branch off from the G&U’s mainlini. 1 12, 15In February
2012, the G&U purchased an abutting property located &Y&®boro Roadld. 11 1213;Pl.’s
PFF 1 5. The proposed site also included plans to install four pressurized tanks for storing
propane prior to distributionDef.’s PFF § 16. The tanks arsubstantial;each weighs
approximately 225,000 poundstandsl5 feettall, measured.20 feet in length anboldsup to
80,000 gallons of liquefied propariel.’s PFF 1 2223; Def.’s PFF{ 19. Based on the G&U’s
site plans, part of the facilitwould extend ontdhe parcel located at 42 Westboro Ro&ul's
PFF 1 5;Def.’sPFF | 12.

C. The Town’s Regulations



The construction of the proposed facilitpnflicts with the Town’s existing zoning by
laws (“ZBLs”) for several reasongirst, dthough the G&U'’s original property at 50 Westboro
Road is zonedbr “industrial” usestherecently added property at 42 Westboro Road falls under
zoning district “R20"for residential use as well #% Town’s Water Supply Protection Overlay
District. Pl.’s PFF {{6-7; Pl.’'s Ex. A(the Town’s Zoning Map)Pl.’s Ex. D(the Town’s ZBLs)
ZBL § 3.2.3.1.Next, ril terminals, freight yardand warehouses aexpresslyprohibitedwithin
R20 districts.Pl.’s PFF {1 89; Pl.'s Ex. b ZBL § 3.2.3.1.Further,the Towns ZBLs do not
permit any use variance®r industrial purposes and proscrithee trarsport, salestorage and
industrial use of petrolen-based products like propane amy properties zoned under RZ2.’s
PFF 11 7, 10 Pl’'s Ex. D ZBL 8§ 7.4.C.9.Currently,the G&U has not filedor construction
permits with the Town'¥£oning Board of Apealsnor has it filed for a “land licensdfom the
Commonwealth thais required prior to constructirg propane facility under Mass. Gen. Laws
ch. 148, § 13.Pl.'s PFF {11, 17.

D. Proceedings

Although the amountand natureof informationdisclosedbetween the partieduring the
relevant timeline of eventemains disputedepresentatives from the Town atiet G&U did
meeton several occasions to discuss plan propokalgy 1213, 1618, 20, 3840. During a
June 2011 meetingmployeedrom the G&U met with the Town’s Fire Chief and other state
officials to informthem ofthe G&U'’s preliminary plans to build a propatr@ansloadindacility.

Def.’s PFF{{ 12122. At that meeting, Jacob NunnemacleeFireProtection Engineer with the

! Mass. Gen. Laws ch. 148, § 13 states that “[n]o building orr atinecture shall, . . . , be used for the

keeping, storage, manufacture or sale of any oattieles named in section nine, unless the local licensing authority
shall have granted a license to use the land on which such buildingeorstiticture is or is to be situated for the
aforementioned uses.” Some of the proscribed articles mentior&etiion 13 include “crude petroleum or any of
its products . . . or inflammable fluids or compounds . . . .” Mass. Gens caw148, § 9. Furthermore, local
municipdities are permitted under the General Laws to “make and enforce ordinaddeglaws, rot inconsistent
with said rules and regulations, relatives to the subject matter of thierseld.
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Massachuset Department of Fire Servicesformed the G&Ub representativeshat certain
“land licenses” were required befarenstructing gropane facilityld.; Pl.’'s PFF { 17.

Sometime in the spring of 2012he G&U’s President, Jon Delli Priscoli (“Delli
Priscoli”) toured a Town administrator around the G&U'’s property and informedthamthe
proposed facilitywould be usedor propanetransloadingDef.’s PFF {125-26.At that same
meeting,Delli Priscoli also stated that the G&U would forgo the norpeimiting processes
because angroposed transloading facility on the G&U’s property would be exemptéetieyal
preemptionld. § 127 Thereafter during a March 20, 2012Boar of Selectmen meetin@elli
Priscoli told the Town’s board members that althotlghh G&U had notyet determinedwhat
specific commaodity it plannetb transportstore and selbn itsproperty, it would keep the Town
appraised of anfurther developmentso the plansPl.’s PFF §§ 1213. Laterin the summerof
2012, representatives fro the Town and G&Umet on two separate occasions to discuss safety
and security issues on the propefef’s PFF 1 12930; Pl.’'s PFF 11 20621. The Town avers
that it was not informedthat the proposed facilitywould be fortransloading ligafied propane
gasuntil the fall of 2012PI.’s PFF § 38 Def.’'s PFF{{ 13940.

On December 11, 2012, Delli Priscoli informed the Town’s Board of Seledtma¢the
four propane storageaanks would be delivered and installed between December 13 and
December 20, 2012PI.’s PFFY 45-46 Becausealelivery of the tanksvasimminent the Town
immediatelyfiled suit in Worcester Superior Court seeking, inter aligrediminary injunctionto
enforce their cease and desist order haltivegdelivery of storage tanks (Docket Ne3)L The
G&U maintainsthat althoughthe Complainestablishesnly state law claimgemovalunder 28

U.S.C. § 1441(ajs appropriate because the Town’s causes of actiopraempted under 49



U.S.C. 8§ 10501(b) of the Interstate Commerce Commission TatiomnAct(the “ICCTA”) and
thus, this Court is the proper forum under 28 U.S.C. 8 1331 (Docket No. 1).
[ll. LEGAL STANDARDS

Theinstant actiorrepresents unique opportunityo clarify thejurisdictional boundsind
preemptive effecunder the ICCTAIn this District. Thus, thessuepresented for the disposition
of this motion is whetheor notthe underlyingstate cause of action are,in reality, federal
claims that can only be vindicated under this Court’s jurisdictiorarder toaddress this issue,
this Qourt sets forththe pertinent legadtandards in the following manner:

A. The ICCTA

Congress passed th€CTA in 1995in orderto fundamentallyderegulate the railroad
industry. See, e.g., Cedarapids, Inc. v. Chicago, Cent. & Pag. Ro, 265 F. Supp. 2d 1005,
1011 (N.D. lowa 2003) (“Congress sought to federalize many aspects of regigudgition that
previously had been reserved for the states in an effort to ensure the successexCatigmpt
to deregulate and thereby revitalized the industriR@gulating railroadfastraditionally been
“among the most pervasive and comprehensive of federal regulatory sch€meago & N.W.
Transp. Co. v. Kalo Brick & Tile Cp450 U.S. 311, 318 (1981Jhis comprelensive set of
statutes under 49 U.S.C. 8§ 101€tlseqwere designed teupersede its predecessor statute, the
Interstde Commerceédct (“ICA”). CSX Transp. Co. v. Novolog BudBsty, 502 F.3d 247251
n.1 (3d Cir. 2007).

To promote the goal of “federalizing railroad regulation,Congressestablished the
Surface Transportation Board (the “STB"an administrative agencycharged with
“administefing] the ICCTA” See49 U.S.C. 88701(a) (“There is hereby established within the

Department of Transpotian the Surface Transportation Board New Orleans & Gulf Coast



Ry. Co. v. Barrois533 F.3d 321, 3315¢th Cir. 2008);Pejepscotindus. Park, Inc. v. Me. Cent.
R.R. Co. 215 F.3d 195204 (1st Cir. 2000. The STB derives itéexclusive” jurisdiction from
Section 10501 thadtates in relevant part:
The jurisdiction of the [Surface Transportation] Board over—
(1) transportation by rail carriers, and the remedies provided in this part
with respect to rates, classifications, rules (including car service,
interchange, and other operating rules), practices, routes, services, and
facilities of such carriers; and
(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side tracks, or
facilities, eva if the tracks are located, or intended to be located, entirely
in one State,
is exclusive Except as otherwise provided in this part, the remedies provided
under this part with respect to regulation of rail transportation are exclusive a
preempt the remedies provided under Federal or State law.
49 U.S.C. § 10501(b). Things that qualify as “transportation” unddC@&A include:
Locomotivgs], cafs], . . . warehousks], . . . yards], property, facilitfies]. . . or equipment of
any kind relatedo the movement of passengers or property, or both, by Ichil8 10102(9)(A).

An entity is considered adil carrier” under the ICCTA it “provid[es] common carrier railroad

transportation for compensation. .” Id. 8§ 1010%5). Transloading factiies are considereghart

of a “railroad” as well aany*“intermodal equipment used by or in connection with a railroad . . .

and . . . terminal[s], terminal facilitlies], and freight depot[sind] yard[s] . . . .”Id. 88
10102(6)(A){C).
B. SubjectMatter Jurisdiction and Removal
Because courts established under Article 1ll are courts of “limited” sulnatter
jurisdiction, they may only preside over actions where original jurisdictiocorgerred by

statute SeeU.S. Const. art. 11188 1-2.From an individual party’s perspectivesubjectmatter



jurisdiction “can be conceptualized as conferring a personal right onattig] go have [this]
action . . .adjudicated in [this] judicial forum.McCarthy v. Azure22 F.3d 351, 355 (1st Cir.
1994). Moreover, ds courts of limited jurisdiction, [district courts] may not presume the
existence of subject matter jurisdiction, but, rather, must appraise their owntguthbear and
determine particular caseCalderonSerra v. Wilmington Trust CoNo. 11-2449,2013 WL
1715518, at *1 (1st CirApr. 22, 2013) (quotingCusumano v. Microsoft Corpl62F.3d 708,
712 (1st Cir. 1998))Christopher v. StanleBostitch, Inc. 240 F.3d 95, 101 (1st Cir. 2001)
(“Subject matter jurisdiction is not a ‘nicety of legal metgpbs’ but rests instead on the
‘central principle of a free society that courts hdwete bounds of authority’) (emphasis
added) (quotind).S. Catholic Conferenoe Abortion Rights Mobilization, Inc487U.S. 72, 77,
108 S. Ct. 2268 (1988)).

Plairtiffs, as “master[s] to decide what law [they] will rely upomaystrategically tryto
remedy their claim# state courthowever defendants may counter bgeking to remove such
actionsto federal courtSee Thd-air v. KoHer Die & Specialty C.228U.S. 22, 25, 33 S. Ct.
410 (1913). “[P]rovided that the defendant can show some basis for federal jurisdidaocd
v. Private Health Care Sys., Ind85 F.3d 1, 4 (1st Cir. 1999), they may rembtamy civil
action brought in a State court of whicketHistrict courts of the United States hareginal
jurisdiction.” 28 U.S.C.8 1441(a) (emphasis added) district court’soriginal jurisdiction over
a particular subjeanatter is traditionally garneraghdereitherdiversityjurisdiction or federal
question jurisdiction. District courts maintaindiversity jurisdiction when the parties are
completely “diversg i.e., neither plaintiff nor defendant argizens of the same jurisdicti@nd
the amount in controversy exceeds $75,000. 28 U.S.C. 8§ 13F&@gral question jurisdiction,

on the other handllows a district court to decide an actitarising under the Constitution,



laws, or treaties of the United States.” 28 IC.S§8 1331.Removaljurisdiction underSection
1441 isstrictly construedand {i]f at any time before final judgment, it appears that the district
court lacks subject matter jurisdiction, the c@srist] be remanded. 28 U.S.C. § 1447(¢c)
Shamrock Oil & Gas Corp. v. Sheedd3 U.S. 100, 61 S. Ct. 868 (1941).
C. The “Well-Pleaded ComplairitRule

Where, as here.emovalis based on federal question jurisdictiaagurts make their
jurisdictional determinatiorfiunder the welpleaded complaint rule. Templeton Bd. Of Sewer
Comm’rs v. Am. Tissue Mills of MA, In852 F.3d 33, 3@7 (1st Cir. 03). This rulerequires
district courts to delvento the “fourcorners” of the complairdnddecipher the precise cause of
action that the plaintifadvancesSeeRosselleGonzalez 398 F.3dat 10(“[T]he court is to look
only to [a] plaintiff’'s complain to find the answer.”) (quotingdernandezAgosto v. Romero
Barcelo, 748 F.2d 1, 2 (1st Cir. 1984) (emphasis in origln&foreover,“[tlhe well-pleaded
complaint rule . . . focuses on claims, not theories . . . and just because an element that is
essentl to a particular theorgnightbe governed by federal law does not mean that the . . . claim
‘arises under’ [federal law].Christianson v. Colt Indus. Operating Corg86 U.S. 800, 811,
108 S. Ct. 2166 (1988) (emphasis added). SingremeCourthasalso noted that

whether a case is one arising under the Constitution or a law or treaty of the

United States, in the sense of the jurisdictional statute, must be determined

from what necessarily appears in the plaintiff's statement of his own icldime

bill or declaration, unaided by anything alleged in anticipation of avoidance of

defenses which it is thought the defendant may interpose.
Aetna Health Inc. v. Davila542 U.S. 200, 207, 124 S. Ct. 2488 (2004uoting Taylor v.
Anderson23 U.S.74, 75-76, 34 S. Ct. 7241914)). “[T]he Party invoking federal jurisdiction

bears the burden of demonstrating that the court has suhgéter over the caseNMilford-

Bennington R. Co. v. Pan Am Rys.,cn695 F.3d 175, 178 (1st Cir. 201%)the canplaint



contains only statlw claims then the weHpleaded complaint rule is satisfiddeverthelessan
exception to this rulexistsif the federal statutased aghebasis for removal “wholly displaces
the statdaw cause of action” undevhat is known as thdoctrine of complete preemptio8ee
Beneficial Nat'| Bank v. Anderspb39 U.S. 1, 8, 123 S. Ct. 2058 (2003).
D. Ordinary Preemption

Ordinary preemptiorconstitutes an affirmative defenaedis based orthe concept of
supremacy of federal law owvstate and local regulationSeeU.S. Const. art. VI, cl. 2*This
Constitution, and the Laws of the United States which shall be made in Pursuanock #mere
all Treaties made, or which shak made, under the Authority of the United States, shalide
supreme Law of the Land . . . ./As a defense, pertainsto theanalytical approach court takes
when determininghe choice of lawthat appliesto a specific matter. SeePiekarski v. Home
Owners Sav. Bank, F.S,B56 F.2d 1484, 1489 (8th Cir992).It is well settled that the mere
specter of an affirmative defense under preemption or even the fact that a defergfant m
prevail on such a claim aneadequaterounds for removalSee Beneficial Nat'l Banlkb39 U.S.
at 6;Caterpillar, Inc. v. Wiiams, 482 U.S. 386, 393, 107 S. Ct. 2425 (19&7gnchise Tax Bd.
of Cal. v. Constr. Laborers Vacation Trust for S. C463 U.S. 1, 12, 103 S. Ct. 2841 (1983).

Traditionally, courtshave held that preemption defenses fall into either of two basic
“flavors: (1) express preemptioor (2) implied preemptiorSeeSouth Dakota ex rel. S.R.R.
Authority v. BurlingtonN. & Santa Fe Ry. Cp.280 F. Supp. 2d 919, 927 (D.S.D. 2003)
(enumeratingfour flavors”). “Express preemption occurs only when a fedstatute explicitly
confirms Congress’s intention to preempt state law and defines the extent ofettlasipn.”
Grant’'s Dairy—Maine, LLC v. Comm’r of Me. Dept. of Agric., Food & Rural R232 F.3d 8,

15 (1st Cir. 2000) (citingenglish v. Gen. Elec. Co496 U.S. 72, 799,110 S. Ct. 2270 (1990)).



While Congressional intent is the “ultimate touchstone” of preemptive analysis, “{gteral

law contains an express pgenption clause, it does not immediately end the inquiry because the
qguestion of the substance and scope of Congress’ displacement of state famatilk. Altria
Group, Inc. v. Good555 U.S. 70, 76, 129 S. Ct. 538 (2008) (interpreting the preemptive effect
of the Federal Cigarette Labeling and Advertising Act on a Maine statut@tregwnfair trade
practices).

Implied preemption on the contrary,“is more elusivg Mass. Ass'n of Health
Maintenance Orgs. v. Ruthardi94 F.3d 176, 179 (1st Cir. 199@nd conceptually “has a
certain protean quality, which renders pigeonholingaliff.” French v. Pan Am Express, Inc.
869 F.3d 1, 2 (1st Cir. 1989).ypically, when deciding whether implied preemption exists,
courts must determine whether the applicatiorthefstate and federal law at issue creates a
“conflict,” or whether the disged subject matteor “field,” is one that is completelsubsumed
by a federal schem&ee, e.gWeaver's Cove Energy, LLC v. R.l. Coastal Res. Mgmt. Council
589 F.3d 458, 4723 (1st Cir. 2009) (“In [conflict preemptiontate lawis preemptedto the
extent it actually conflicts with federal law, that is, when compliance with ltatl and federal
law is impossible, or when the state law stands as an obstacle to the aduoemglisnd
execution of the full purposes and objectives of Congigqsiuoting Good v. Altria Group,
Inc., 501 F.3d 29, 47 (1st Cir. 200Antilles Cement Corp. v. Forun670 F.3d 310, 323 (1st
Cir. 2012) (“Congress][] intadfs] to preempt an entire field of law when it enacts a scheme of
regulation ‘so pervasive as to make reasonable the inference that Coafiressrdom for the
States to supplement it.””) (quotifgjce v. Santa Fe Elevator Cor 8331 U.S. 218, 230, 67 S. Ct.
1146 (1947)).

E. Complete Preemption
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As previously mentioned irsection C of this Pgrian exceptionto the wellpleaded
complaintrule is the doctrine of complete preempti®@@eBeneficialNat'| Bank 539 U.S. at 8
(noting another exception exists where a stawnpresslyprovides for removal of state court
actions).Simply stated complete preemptiofpermits federal questichased removal of state
law claims filed in state court.” Trevor W. Morriso@pmplete Preemption and the Separation
of Powers 155 U. Pa. L. Rev186, 187 (2007).This rule, on its face is seemingly
straightforwardhowever, the manner in whidourts have interpretatis anything but

Complete preemption ,isn many waysa “misnomer. Turek v. Gen. Mills, In¢.662
F.3d 423, 425 (7th Cir. 2011Fayard v. Ne. Vehicle Servs., LL&33 F.3d 42, 45 (1st Cir. 2008)
(“Despite academic concernthe doctrine is well established, althougterhaps poorly
named).? The reason for the varied interpretationstbis doctrine can likely be attributed to
courts and defendants conflating it with principles of ordinary “defensivefrpen. See, e.g.
Lontz v. Tharp413 F.3d 435, 440 (4th Cir. 2005y hile these two concepts are linguistically
related, they are not as close kin jurisprudelgtad their names sugge$t Rawls v. Union Pac.
R.R, No. 1:09CV-01037, 2012 WL 2803764, at *4 (W.D. Ark. July 10, 201i5tihg cases
noting this confusion amongsthe courtsin the Eight Circuit) In re Enron Corp. Sec.,
Derivatives& ERISA Litig, 284 F. Supp. 2d 511, 626 (S.D. Tex. 20@@)derscoring anistaken

view of complete preemptioty noting that it“is sometimes called ‘implied preemption’ or

2 A more feasible definition of complete preemption might be, borrowingam from a theory of judicial

review recently argued before the Second Qirctield preemptionplus,” where Congressional implication of
preemption is so decisive that it not only “foreclose[s] any statdakgn” over a particular subject matter but also
forecloses jurisdiction before state couBge Windsor v. United Se¢at 699 F.3d 169, 180 (2d Cir. 2012) (noting
that during a Fifth Amendment equal protection challenge t®#fense of Marriage Acthe court was presented
with an argument that rational basis review should be more “exactimdjthas, considered undar‘rational basis
plusor intermediate scrutiny minus” standard) (emphasis added)also Arizona v. United Staté82 S. Ct. 2492,
2502 (2012) (discussing “field preemption” within the immigration caitecf. Sullivan v. Am. Airlines, Inc424
F.3d267, 272 n.5 (2d Cir. 2005) (“We agree that the tgumisdictional preemptiohis more accurate, but follow
convention (and the Supreme Court) in continuing to use the label ‘conguesenption.™) (emphasis added).
Notwithstanding this Court’s articulation, it seems likely that in theneteat Congress desires to legislatively
preempt a field of law and provide only a federal forum for didption, that it would expressly do so athdis
bypass the complete preemption doctrine entiede infraPartlV-A.
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‘field preemption™). Thus, unlikeordinaly preemption, which affectthe substantivechoice of
law applied to a mattelcomplete preemption in removal scenarios relateshtmce of forum
See,e.g, Am. Family Mut. Ins. Co. v. Hollander05 F.3d 3398th Cir. 2013) (noting that
“preemption may also be categorized as complete or ordiraarg, therefore, jurisdictional or
waivable—depending upon the circumstances of a particular;adSBGGC, LC v. Ayotte 488
F.3d 525,534 (1st Cir. 2007)X“[C]omplete preemption determines whether a federal court has
jurisdiction over a claim, not whether a state enforcement action would be preduadgte
merits by federal preemptiot). (emphasis addedBurlington N. & Santa Fe Ry. Co280 F.
Supp. 2d at 927 (“The defense of preemption can prevent a claim from proceeding, but in
contrast to complete preemption it does not convert a state claim into a federal claim.”)

How courts apply thédoctrinehas alsovaried.SeeShuppv. Reading Blue Mountain & N.
R.R. Co. 850 F. Supp. 2d 49@98-99(M.D. Pa. 2012)comparing and contrastindecisions
under complete preemption in theérst, Third and Fifth Circuits)Recently, theFirst Circuit
analyzed theloctrineand determined thairi certain matters Congress so strongly intended an
exclusive federal cause of action that what anpféicalls a state law claims to be
recharacterizedas a federal claim.Fayard v. Ne. Vehicle Servs., LL&33 F.3d 42, 45 (1€ir.
2008) (emphasis in original). If the focus of a court’s analysis is orethedysought rather than
the underlyingcause of action, then practigalhny matter could be removed under complete
preemptionSee BIWDeceived v. Local S6, Indus. Union of Marine and Shipbuilding Workers of
Am., IAMAW Dist. Lodge,4.32 F.3d 824831 (1st Cir. 1997)“The doctrine empowers courts
to look beneath the face of the complaint to divine the underlying nature of a claingrtaidet
whether the plaintiff has sougto defeat removal by asserting a federal claim under-lstate

colors, and to act accordingly.
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In support of its Opposition to Plaintiff's Motion to Dismiss, the G&tesents four
arguments that removal was appropriate in this case: 1) the Compgksentisaa federalugstion
under 28 U.S.C. 88 1332) the ICCTA completely preempts all state and local regulations at
issue; 3) removal was appropriate under “federal ingredient” jurisdiction; atite4)own’s
Motion to Remand is merely a delay tactiofRet No. 32)Although the G&U’s arguments are
unavailing, the Court, in turn, addresses each by order of relevance.

A. The ICCTA Does Not Completely Preempt the Town’s Claims

In support of complete preemption, the G&U presents two lines of argument,hiibiat w
distilled into their component parts, cannibalize themselves and remain unterfableghbut
the proceedings before this Court, the G&pared no moment to reiteratee powerful
preemptivescope of the ICCTA as a defers@vhile there is no questiothat the G&U has a

strong case in this manném the end, the G&U’s assertions fall short because it has failed to

3 Specifically, during trial and through extensive briefs, the G&U furthered this linergfiraent by

presenting ample evidence demonstrating that any permitting obligaii@rsto constructing its transloading
facility must be preempted becauve G&U has satisfied the fiveepordinary preemption analysis outlined in
Tex. Cent. Bus. Lines Corp. v. City of Midlothia&69 F.3d 525 (5th Cir. 2012) Midlothian®). Under the
Midlothian analysis, thdive factors enumerated by the Fifth Circuitree“(1) ‘whether the rail carrier holds out
transloading’ as part of its business, (2) the ‘degree of contrahedtay the [rail] carrier,” (3) property rights and
maintenance obligations, (4) contractual liability, and (5) finantiidy at 531 (cithg City of Alexandria, VA
Petition for Declaratory OrderSTB Finance Docket No. 35157, 2009 WL 381800, aSZ2 B.Feb. 17, 2009) and
Town ofBabylon and Pinelawn Cemeterpetition for Declaratory OrderSTB Finance Docket No. 35057, 2008
WL 275697, at3-4 (S.T.B. Feb. 1, 2008)).
4 In 2001, the STB heard a case that was factually similar to the case aFhands of the Aquifer, City of
Hauser, Id., Hauser Lake Water Dist., Cheryl L. Rodgers, Clay Larkin, KaoEnvtl. Allaince, R.R. & Clearcuts
Campaign STB Finance Docket No. 33966, 2001 WL 928939 (B. Aug.10, 2001). There, the STB held that the
Burlington Northern and Santa Fe Railway Company was not required ¢ovfodigulations pursuant to local
permitting law and the National Environntal Policy Act (“NEPA”") for the construction of a proposed refueling
terminal which included “two 250,06@allon storage tanks for holding diesel fuel, as well as a 2@allén
storage tank for bulk lube oil, a 27,608llon ground waste oil storage karand a 210,00@Qallon industrial
wastewater storage tank. . . .[all] situated over a portion of the Aduide at *1. But seeTown of Milford, MA—
Petition for Declaratory Order STB Finance Docket No. 34444, 2004 WL 1802301 (S.T.B. Aug. 12, 2004)
(holding that the G&U’'s proposed construction of a scrap metaistoading facility was not considered
“transportation by rail carrier” and thus federal preemption ofdviils ZBLs did not apply).

Nonetheless, both the courts and the STB have taken diffei@vsas to thepreemptive scope of the
ICCTA on local permitting obligation€Compare Green Mountain R.R. Corp. v., M4 F.3d 638, 643 (2d Cir
2005) (holding that the ICCTA preempted Vermont from applyingcprestruction permits under an enviromis
land use law)Soo Line R.R. Co. v. City of Minneapp8 F. Supp. 2d 1096, 1101 (D. Minn. 1998) (holding that
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satisfy itsbaselineburden of proving that jurisdiction is appropriate in this case by keeping
complete preemption and ordinary preemptiseparate and distinttoncepts Warner v. Ford
Motor Co, 46 F.3d 531, 535 (6th Cir. 1995) (emphasis added) (overruling a district court that
mistakenly asserted jurisdiction under complete preemption of an ERISA .claim)

The difficulty in parsing out these individuaoctrines is evidenceth the G&U'’s
Opposition to Plaintiff's Motion to Dismiss (Docket No. 32The rule for applying complete
preemption irthe FirstCircuit, which the G&U correctly cites, “is whether federal law provides
an exclusive gbstitute federal cause of actitimat a federal court (or possibly a federal agency)
can employ for the kind of claim or wrong at issueayard 533 F.3d at 47 (emphasis added).
Thisview, thata“lack of [a] federal cause of action is fatal to a conglereemption argumeht
is not germane to the First Circuiee, e.g.Johnson v. MFA Petroleum C@01 F.3d 243, 252
(8th Cir. 2012)(listing circuit court casesin agreement King v. Matrriot Int’l, Inc, 337 F.3d
421, 425 (4th Cir. 2003) (“Where raiscerniblefederal cause of action exists on a plaintiff's
claim, there is no complete preemptionbut cf. PCI Trans., Inc. v. Fort Worth & W. R.R. Co.

418 F.3d 535, 54%5th Cir. 2005) ljolding that a cargo shipper’'state suit against a railroad

the city’s demolition permitting process was preempted under theAL@lorfolk S. Ry. Co. v. City of AusteNo.
97-cv-1018RLV, 1997 WL 111364/at *6 (N.D. Ga. Aug. 18, 1997) (holding that the city’s attempted application
of zoning ordinances ta railroad’s intermodal facilitywere preempted under Section 10501(b)(2hd Joint
Petition for and Declaratory OrdeBoston and Maine Corpand Town of Ayer, MASTB Finance Docket No.
33971, 2001 WL 458685, at *5 (S.T.B. Apr. 30, 200I¥]tate and local permitting or preclearance requirements
(including environmental requirements) are preempted because byahaie they unduly interfensith interstate
commerce by giving the local body the ability to deny the carrier the riglkbstruct facilities or conduct
operations.”)with Fla. E. Coast Ry. Co. v. City of West Palm Bea@éi6 F.3d 1324, 1331 (11th Cir. 2001) (holding
that the city’s applicationof local zoning and occupational licenses did not constitute “regalaio rail
transportation” under Section 10501(b) and was not preempildge of Ridgefield Park v. N.Y. Susquehanna &
W. Ry. Corp.163 N.J. 446, 460, 750 A.2d 570@) (holding that although the village could not enforce certain
permits on the railroad, it could enforce local fire, health, plumbing afedysregulations)Borough of Riverdale
Petition for Declaratory Order, The N.Y. Susquehanna & W. Ry. C8fB Finance Docket No. 33466, 1999 WL
715272,at *4 (S.T.B. Sept. 9, 1999) (“[S]tate or local regulation is pesibis where it does not interfere with
interstate rail operations, and that localities retain certain police powegéotppublic health andagety.”).

° For example, the G&U actually uses the doctrine to define itself by stdtatg“fulnder complete
preemption, removal of a state claim is proper ‘where federal law completelngiee@ plaintiff's statdaw
claim.”™ Alshafri v. Am. Airlinesinc. 321 F. Supp. 2d 150, 155 (D. Mass. 2004).
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seekng injunctive relief was completely preempted and removable becauseGha I&ovided
anappropriate framework faemedies available tihe shippéx

Although this substitute cause of action “need not bextensive with the ousted state
claim,” i.e., perfectlyidentical, it must nevertheless be sufficient in scope to transform that state
claim into a federal cause of actidrayard 533 F.3dat 46. Notwithstanding the accepted rule,
which the G&U recognizeshe G&U’s argumers focus exclusively on themedieghat may be
provided to the Town under the ICCTA. The G&U’s basic arguments are: 1) thetboddle
preemptive sweep under the ICCTA is so strong that adjudication of the Townati@gimust
be removed to this Court; and 2) the ICCTA, thgb the establishment of the STB, creates a set
of remedies and procedures for the Town to vindicate clems. These arguments
mischaracterizéhe case law and tHECTA for several reasons.

First, there is no question that the overarching policy of the ICCTA was tguiiste the
railroad industry by providing a broad preemptive defense to state economic ceguieed9
U.S.C. § 10101. Buthasing an argument solely on the reasahy Congress designed and
passedthe ICCTA is vague and insufficienraundsfor removal under this narrow doctrine
when the express language of the statlitéatesotherwise.Rather than focusing on why this
Court has removal jurisdiction, the G&U focused on the strength of its defense onritee me
under the genergbreenptive sweepof the entire ICCTA It is well settled that complete
preemption is raly employed and in the cases where the Supreme Court has developed
doctrine, the Court has heldapplies under specific individual provisions, not unaerentire
statutory compilation as the G&U would have this Court accepéeBeneficia] 539 U.S. atl0
(holding that Sections 85 and 86 of the National Banking Act, 12 U.S.C.-88,8®mpletely

preempted state law usury claims against national palletro. Life Ins. Co. v. Taylqr481
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U.S. 58, 64107 S. Ct. 1542 (1987) (holding trmmmon law tort and contraattionsseeking
to recover plan benefits under Section 502fathe Employee Retirement Income Seity Act
(“ERISA”), 29 U.S.C. § 1132(a)(1)(byvere caonpletely preempte¢g Avco Corp. v. Aero Lodge
No. 735 Int'l Ass'n of Machinists & Aerospace Workei390 U.S. 557560, 88 S. Ct. 1235
(21968)(holding that claims challenging collectibargaining agreement pursuaoiSection 301
of the LaborManagemenRelationsAct (‘LMRA”) , 29 U.S.C. § 185aris[e] under the ‘laws of
the United States’ within the meaning of the removal statutirthermore, Congress has
designed statutes that expressly provide for removal of state law ctemse.g.28 U.S.C. §
1442(a) (allowing removal of any civil or criminal action brought against albeeof the armed
forces while in the line of duty); 42 U.S.C. § 2210(n)(2) (permitting removal of “any public
liability action . . . pending in any state court” that resultsnfi@ nuclear incident Thus, if
Congress wanted to make any claim relating to transportation by rail camewvable, it could
have explicitly done so.

Second, when the G&U actually cites to a sped@CTA provision, i.e., Section
10501(H, the gravamen ofts argument isthat becausethis facility would be considered
“transportation by rail carrier” undehat section and because agencies like the STB have
discretionary authorityto provide “federal remedies” in the form of declaratory judgent
removal jurisdiction in this Courtis proper under complete preemptioBee49 U.S.C. §
721(b)(4) (“The Board may . . . when necessary to prevent irreparable haueamsappropriate
order. . ..") 5 U.S.C. § 554(e) (“The agency, wiike effect as in the case of other orders, and
in its sound discretion, may issue a declaratory order to terminate a controvemyowe
uncertainty.”);but seeCalifornians for Alts. to Toxics v. N. Coast R.R. Auios. G11-04102-

JCS, G11-041033CS 2012 WL 1610756, at *9 n.3 (N.D. Cal. May 8, 2012) (“While the

16



ICCTA may provide a party with the right to seek a declaratory order, shatelevant to
whether the ICCTA provides a cause of action for Plaintiffs’ claims.”)

The G&U'’s logic misses the @rk for several reasons. In order for this Court to validate
such an argument, it would have nusconstruethe First Circuit's holding fronFayard v.
Northeast Vehicle Services, LL633 F.3d 42 (1st Cir. 2008). Fayard, direct abutters to a
railroad bought a state court action alleging that the railroad interfered with theéepusa and
enjoyment of their property under nuisance law because the continuous operatibes at
railroad’s distribution facility produced noise pollution, light pollution amitted noxious
fumes.ld. at 44. The railroad removed the action to federal cdédirtin denying the abutters’
motion to remand, the district court held that the relief sought by the abutters vaudd h
constituted an economic regulation upon the radrand therefore their nuisance claims were
completely preempted under the ICCTIA. On appeal, however, the First Circuit reversed the
district court and remandedte action back to state could. at 47.In holding that the ICCTA
did not completely pempt the abutters’ nuisance clairttsg court reasoned that the focus of a
complete preemption inquiry should be whether federal law provides a corresponding or
superveningause of actionnot whether it merely provides a remett. (“[W]e could find no
[STB] or court precedent entertaining ICCTA claims seeking redoesaifroad conduct akin to
nuisance.”). Here, the Town seeks to enforce its local zoning and permitting laws, moohéeng
The G&U has not presented a single provision under the ICCTAimder any other federal
statute that creates a cause of action to vindicate zoning and permittingrglati

Besides disregarding the precedent from this Circuit, the G&U would also have this
Court deliberately circumverihe express and unambiguous language of Sedtis01b) that

providesthe STB withan exclusivegrant of jurisdictionover “transportation by rail carrier,”
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which, according to the G&U, would include the construction of transloading e<ilike the
one at issudnere SeeFriberg v. K.C. S. Ry. Cp.267 F.3d 439, 443 (5th Cir. 2001) (“The
language of the statute could not be more precise . . . .”). Moreover, the G&dgtmser the
fact thatinherentwithin the STB’sgeneral grant of jurisdiction under Section 10B)1s the
ability to not only adjudicate these types of disputes but &dsdeterminewhether it has
jurisdictionin the first placeSeeGreen Mountain R.R. Corp. vekmont 404 F.3d 638l, 642 (2
Cir. 2005) (“As the agency authorized by Congress to administgiQI@&TA], the[STB] is
uniquely qualifiedto determine whether state law . . . should be preeniptede [ICCTA].")
(internal quotations omittediGrafton & Upton R.R. Co. v. Town of Milfqr837 F. Supp. 2d
233, 240 (D. Mass. 2004) (“STB has exclusive judgdn over construction projectsfRushing
v. K.C. S. Ry. Cp.194 F. Supp. 2d 493, 499 (S.D. Miss. 200IY]He clear and manifest
purpose of Congress when it enacted [Section 108@E] to place certain areas of railroad
regulation within the exclusev jurisdiction of the STB and to preempt remedies otherwise
provided under federal or state I&yv

While this Court recognizes that thast sentence in Section 10501 (b)(@cludesa
“broad” and sweeping “statement of Congress’s intent to preempt statatory authority over
railroad operations” under the jurisdiction of the STBX Transp., Inc. v. Ga. Pub. Serv.
Comm’n 944 F. Supp. 1573, 1581 (N.D. Ga. 1996), “[n]othimghe text of [Section 10501]
vests exclusive jurisdiction in the fededastrict court.” Shupp v. Reading Blue Mountain & N.
R.R. Ca. 850 F. Supp. 2d 490, 501 (M.D. Pa. 2012). Section 10%0dn its face,is a
jurisdictional provision and does not provisigbstantive groundsatestablisha cause of action
applicable to the state laws in the c&eeCaliforniansfor Alts. to Toxics2012 WL 1610756 at

*9 (“Defendants have pointed to no provision, . . . in the STB’s implementing regulations, . . .
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that would provide Plaintiffs with a cause of action for their [California Emirental Quality
Act] claims.”); Trejo v. Union Pac. R.R. GoNo. 10cv-00285JLH, 2011 WL 309614 (E.D.
Ark. Jan. 28, 2011) (granting a motion to remand after holding that Arkansas stateidog act
were not completely preempted under the ICCTA and gotirthat the
“lack of an express superseding federal claim militates against concluding dhgtess
intended the ICCTA to comglely preempt state tort claimsWatkins v. RJ Corman R,RJo.
7:09-114KKC, 2010 WL 1710203, at *4 (E.D. Ky. Apr. 27, 2010)n(the case at bartHe
defendant railroad] has failed to demonstrate that the ICCTA provides alfedaese of action
that supersedes stdtav nuisance and negligence causes of actioallied Indus. Dev. Corp. v.
Ohio Cent. R.R.nc., No. 09CV-01904, 2010 WL 1524469, at *(N.D. Ohio Apr. 15, 2010)
(finding that the defendant railroad’s removal of a state law action for teespas “not
objectively reasonable” under the ICCTA because that statute did not providea tedse of
action for thatype of clain); Shupp 850 F. Supp. 2d at 50ew EngS. R.R. Co. v. Bo& Me.
Co, No. 07403-JL, 2008 WL 4449420, at3*(D.N.H. Sept. 30, 2008) (“There is nothing . in.
the specific provisions invoked .[under Section 10501(b)] to divest tf®TB] of its exclusive
jurisdiction, or to create concurrent jurisdiction in both the Board and this cour}. In fact,
this Court has been unableftsmulate asinglescenario wher&ection 1050(b) would provide
an actionable cause of actigiving rise to complete preemption.

Therein lies the “logical conundrum” that underscorédse G&U’s argumerst under
Section 1050(). Shupp 850 F. Supp. 2d at 500. Section 10®J1s unlike the provisions that
the Supreme Court has held completely preerapain state law claimsCf. 12 U.S.C. 88 886
(establishing a cause of action for recovery of usurious interest ratestang ®rth procedures

for vindicating such an action); 29 U.S.C. § 1132(a)(1)(B) (providing an explicit caastiar
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“to recoverbenefits due him under the terms of his [ERISA] plan, to enforce his rights teder t
terms of the plan, or to clarify his rights fiture benefits under the terms of the plarit is
difficult to accept an argumetitat a statut@rovidesjurisdictionin this Court under complete
preemptiorwhile at the same timthe plain language of that provisiantuallyconfers exclusive
jurisdiction on the STB for these precise types of matasdoes not create eoextensive
federal cause of action analogousttie regulationsat issue® See generallyarroll v. United
States 354 U.S. 394, 77 S. Ct. 1332 (1957) (“[J]urisdictional statutes . . . have always been
interpreted in the light . . . of the axiom that clear statutory mandate must exstng f
jurisdiction”); City of Lincoln v. STB414 F.3d 858, 861 (8th Cir. 2005) (“Courts have
recognized that Congress intended to give the Board extensive aufibveeitytransportation by
rail carrier’].”). Whatthe G&U really attemptdo argueis thatbecause theQCTA is afederal
scheme through which administrative agencliasexclusivepower topreempt state law, that
that-and that alonas somehowsufficient grounds for removal under complete preemptan.
this Court tofind complete preemption under suttterpretation of the statute and case law
would furtherblur the boundaries of the doctrine and ugursdiction establishedy Congress

and retained by the ExecutiVe

6 The G&U’s continued insistence that the exclusive grant of jurisdictithet&TB under Section 10501 (b)
provides jurisdiction in this Court isntamount to a salesperson basing their entire busitragsgy on advertising
the success of their competitor’s products; soon it would come aspr@ssuo find that person out of business.
! It is worth noting,arguendg that the only way tactually reconcile théanguage of Section 10501(b) and
an agument that Section 10501(b) provides a substantive cause of actipletynpreempting the state law issues
in this case would require this Court to willfully interpret the aarholding fromPejepscot Indus. Park, Inc. v. Me.
Cent. R.R. Cp215 F.3d 195 (2000) in an overly broad and incorrect manner.

In Pejepscata dispute arose between a scrap metal shipper and a railrathe railroad’s refusal to
transport the shipper’s cargo as required of common carriers under thA.IQC&t 198; 49 U.S.C. § 11101 (&(
rail carrier providing transportation or service subject to the jurisdictfahe [STB] under this part shall provide
the transportation or service on reasonable reqie®he shipper brought suit in federal district court to vindicat
the alleged violation of the ICCTA under Section 11101(a). 215 F.3d at420W;S.C. § 11704(c)(1) (“Aerson
may. . .bring a civil action . .enforc[ing]liability against a rail carrier. ..").

The district court dismissed the action after holding that it lacked suimatter jurisdiction because
Section 10501(b) granted exclusive jurisdiction to the STB over thechtiissue. 215 F.3d at 197. However, after
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To reiterate, complete preemption is a doctrine that courts rarely and réfuegpiy.
Nothing in this Memorandum andDrder is designed to impede or preclutie G&U from
presenting gpreemption defense on the merit$ie most appropriate forum for that defense,
nevertheless, is before the STB. As is the case here, “any ambiguitthasturce of law relied
upon . . . ought to be resolvadainstremoval.” RosselleGonzalez v. CaldereBerra 398 F.3d
1, 11 (1st Cir. 2004).

Accordingly, and for the reasons set forth abotlés Court is compelled to find that
Section 1050(b) does not provide grounds for complete preemption ofdb& regulations at
issue.

B. The ComplaintDoes Not Rais@a Federal Question

The G&U also argues that the Town has explicitly raised a federal question in the
Complaint byrepeatedlyeferencing the G&U’s raticipated defense of federal preemption. The
G&U also posits that the Town’s ZBLs would not applytil after thisCourt determines the

validity of its preemption defens@/hile it is interesting that the G&decided to lead with this

analyzing the “language and structure” of the ICCTA's legislativeohjison appealthe First Circuit resolved the
“apparent” tension between the express language in Sections 11704(al7#t) and Section 10501(b) by
holding that nothing in the express grant of jurisdiction to the STBriBeldion 10501(b) divested district courts
concurrent jurisdiction under Section 11704(c) to hear actionsngpekivindicate violations of the ICCTAd. at
205;see also New Eng. S. R.R. Co. v. Bos. & Me,. Ko. 07403-JL, 2008 WL 4449420, at *3 (D.N.H. Sept. 30,
2008). The First Circuit noted that “[t]Hlerust of the statute is federalize these disputa®ot to deprive the federal
courts of jurisdictiorf 215 F.3d at 2096 (emphasis added).

When reduced to its most basic form, tidding fromPejepscostands for the notion that if section of
the ICCTA provides district courts with concurrent jurisdiction, them #TB’s jurisdiction under that section
cannotbe “exclusive.” Assuming that is truéoweverthen logically the contrapositive is equally true: if a section
of the ICCTA provides the STB with “exclusive” jurisdiction, then the district rtgujurisdiction cannot be
concurrent.Thus, when the G&U insists that undejepscotboth this Court and the STB have concurrent
jurisdiction over this type of dispute, it misconstrube First Circuit’s holding. The holding frofejepscotis
narrow and did not involve removal under complete preemption. More®sgepscotallows for concurrent
jurisdiction over a wholly separate section of the ICCTA that is netipally relied upa by the G&U as giving
rise to removal under complete preemptidncordNew Eng. S. R.R. Co. v. Bos. & Me. ,0¢0. 07403-JL, 2008
WL 4449420, at *3 (D.N.H. Sept. 30, 2008)T{ie holding inPejepscot. . . merely recognized federal court
jurisdiction unckr § 11704, a provision of the ICCTA whifdlready]expressly providgl] for it.”); Rushing v. K.C.

S. Ry. Cq.194 F. Supp. 2d 493, 500 (S.D. Miss. 2001)nfike the plaintiff inPejepscotwhich alleged a claim
under the ICCTA, specifically that the efldant violated 49 U.S.C. § 11101, the Plaintiffs in the present case ha
not alleged any cause of action arising under the ICQTA.
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argument in its Memorandum in Opposition to Plaintiff's Motion to Dismigsgvertheless fails
as a matter of law.

This is nothing more than a backdoor attemptcreate another canait to the well
pleaded complaint rule even though the complete preemption doctrthe &iliwick upon
which this entire motion is disposeds the Supreme Court stated Caterpillar, “it is now
settled law that a case mapt be removed to federal court on the basis of a federal defense,
including the defense of pemption, even if the efense is anticipated in the plaintiff's
complaint, and eveif both parties concede that the federal defense is the only question truly at
issue” 482 U.S. at 393citing Franchise Tax Bd.463 U.S. at 12) (emphasslded. Here,there
is no question thathe underlying merits of this case will likely be subject to preemption, but
only asa defense to the Town’s regulations. Thus, it is irrelevant whetheraarhoth of the
parties have realized the significance of the preemption issue eithertahé)er at the moment
the Complaint was initially filed.

Accordingly, the Court declines federal question jurisdiction over this action @&der
U.S.C. § 1331.

C. The CourtDoes Not Havd-ederal Ingredient Jurisdiction

The G&U proposes another, v rarer exception to the wglleaded complaint rule,
known as“federal ingredient” jurisdiction. Under this theory, courts may remove a Gampl
that pleads only stataw claims if those claim$necessarily raesa stated federal issue, actually
dispued and substantial, which a federal forum may entertain without disturbing any
congressionally approved balance of federal and state judicial responsibilies & Ken
Valley Hous. Grp. v. Me. State Hous. Auffio. 12-1952, 2013 WL 1976819, at @st Cir.May

14, 2013) (quotingsunn v. Minton133 S. Ct. 1059, 1065 (2013Notwithstanding the fact that
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courts haveenigmatically declaredhat this doctrine isvibrant” within the First Circuit this
Court findsthe G&U’s argument unpersuasiver several reasonsSee Metheny v. Beck&52
F.3d 458, 460 (1st Cir. 2003).

First, although theG&U recitesrelevantdoctrinal principlesat nopointdoes itidentify a
specific provision under the ICCTA thateates dsubgantial question of federal [dwecessary
for federal ingredient jurisdictioAlmond v. Capital Props., Inc212 F.3d 20, 25 (1st Cir. 2000)
(citing Franchise Tax Bd.463 U.S at 13). Moreover, even when the G&U generically
references the ICCTA as whole, iiepeats thevague andunsubsintiated assertiorthat
concurrent jurisdictiorexists betweerthe STB and this CourtAs discussedsupran.9, that
argument while never discussed in detaif implicitly based on the holding frorRejepscot
which is inapposite in both thcase andhis discussion of federal ingredient jurisdiction.

Secondthe G&U’s argument rests primarily on the Supreme Court’s holidir@gyrable
& Sons Metal Prods., Inc. v. Darue Eng’'g & Mf§45 U.S. 308, 125 S. Ct. 2363 (200bhe
jurisdictionalaction inGrable arose afteithe IRS seizeda Michigan corporatiois real property
to satisfy unpaid tax dehtld. at 310. Followingthat seizure, the IRS resold the property to a
third party undera quitclaim deed pursuant to 26 U.S.C. § 6389. Nevertheless, the
corpomtion filed a state court action for quiet title seeking to invalidatesaiteof its former
propertyarguing that the IRS failed to providewith adequate notice of theitial seizure under
28 U.S.C. § 6335(a)d. at 311. The action was subsequenginovedand both the district court
and Sixth Circuit refused to remand the cdde Affirming the removal, the Supreme Court
reasonedhatbecause the corporatigrnstate law claims werentirely premised oran argument
of invalid title as a resulof the IRS violating federal law, federguestion jurisdiction was

necessarily implicatetb decide whether those fedelalis werebroken.ld. at 314-15.
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The underlying facts of this case are distinguishable from tho§&rable Although not
explicitly mentoned by the Supreme CourGrable represents thelassic case ofiolating the
well-pleaded complaint rul@here,the state court action teemove a “presumed” cloud on title
could only exist ifthere wasactually acloud ontitle created by a federalvaviolation. Thus,it
is clear that the corporation (Brable by implication,violated the welpleaded complaint rule
because it attempted to “defeat removal by omitting to plead necessary feaestbres.”
Alshafri v. Am. Airlines, In¢.321 F. Supp. 2d 150, 155 (D. Mass. 200¢4gre, howeverthe
Town only seekgo enforcea cease and desist ordmsedon the G&U’spresumediolations of
its local zoning and permitting laavAlthough the Complaint recognizes the G&U’s preemption
defensdo thoseclaims it is merely a defens&eeCambridge Literary Props., Ltd. W. Goebel
Porzellanfabrik G.m.b.H & Co. K&G10 F.3d 77, 99 n.22 (1st Cir. 2007) (noting that preemption
is an affirmative defense that defendants must “plead and proWe&ye isnothingin the
violations set forth in theComplaintthat could reasonablye considered premised upon or
“necessarily depend[ing]” upam determination thdederal laws have been violatadorder to
institute an action likehe onein Grable SeeGreeney v. Cdanfor Human Dev., In¢.725 F.
Supp. 2d 259, 263 (D. Mass. 2010).

Finally, because removalf this matterwas improper under the narrow exceptionh
complete preemption, this Court declines to extend jurisdiction under the even more tenuously
defined doatine of federal ingredient jurisdiction. Likeomplete preemptioriederal ingredient
jurisdiction is applied sparinglyand as the First Circuihas noted,'should be applied with
caution.” Almond 212 F.3dat 23. Moreover, outcomes under tHisontroversal” doctrinehave

been described as “neither analytical nor entirely logit#d. (internal quotations omitted).

8 Seealso Cambridge Literary Props510 F.3d at 99 (holding that a state law action for accounting did not

establish asubstantial federal question that necessitated resolution ureleCapyright Act);Dixon v. Coburg
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Accordingly, because the Complaint does not implicate the resolution of a substantial
guestion of federal law, the Court declinesdtainjurisdiction over this matter under the federal
ingredient exception to the well-pleaded complaint rule.

D. Delay Tactics and the STB

The G&U finally argues that the TownMotion to Dismissis merely a delay tactic in
orderto presentts case before the STB. ThSourt takes no position othis argumentand
disregards the G&U’s allegations as nothing more than bald assektbrile the procedural
posture of this case was unorthodoxdescussedhroughout this Memorandum and Ordinis
matteris precisely the type of actidhat should be brought before the STB for a determination
of whether the ICCTA preempts the Town’s clairBee49 U.S.C. § 10501(b)n fact, many
cases that retained jurisdiction in federal court, neverthelesgnizedthe value of the STB’s
interpretation ofspecific ICCTA provisions by eithereferringthe casedirectly to the STBor
remanding to district court for further STB determinatiSeeCoastal Distrib., LLC v. Town of
Babylon 216 Fed. App’x 97, 10@d Cir. 2007) (modifying a preliminary injunction to allow the
parties to seek a declaratory judgment from SIEBerminingwhether the construction of a
facility on railroad property fell under the STB jurisdictipiejepscat 215 F.3d a205-06
(remandingcase to the district court with instructions to refer the case to the STB notingethat th

STB’s input would “materially aid the district court” and would “promote uniforijtitfown of

Dairy, Inc, 369 F.3d 811, 8189 (4th Cir. 2004) (remanding case after holding that a wrongful terminsdion
under South Carolina law did not give risefederal ingredient jurisdiction under the First Amendmeévietheny
352 F.3d at 4662 (remanding action alleging abuse of discretion against BoxboroughtsgzZooard of appeals
after it granted a variance to erect a wireless communication toweninegshat federal ingredient jurisdiction did
not allow for removal nor necessitated the resolutionngfiasues under the Telecommunications Act of 1996);
Livingstone v. AdlerNos. 0311934DPW, 0311935DPW, 2004 WL 438927, at *3 (D. Mass. Mar. 102004)
(remanding action after holding that Provincetown’s application of laa@hg laws to prohibit the construction of
a wireless communications facility did not implicate federal ingrediergdigtion to resolve questions under the
Telecommunicatios Act of 1996);Alshafri, 321 F. Supp. 2d at 164 (remanding case and holding that federal
ingredient jurisdiction did not apply to an airline passenger’s state cotiwh gor unlawful discrimination for
refusal of service because there was not a suldtfederal question implicatday the Airline Deregulation Act).
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Milford, 337 F. Supp. 2d at 24JE] ven if state and local law are preempted by the ICCTA, the
STB should, in the first instance, determine the precise scope of that preepiogelhard
Corp. v. Springfield Term. Ry. Gd.93 F. Supp. 3d 388391 (D. Mass. 2002)réferring the case
and holding that the STB'’s determination over the matter was the “heart of thesigsieds . .
by Congress” and would “materially aid the courtFinally, the STB is perfectly capable of
deciding whether it has jurisdiction oveuch mattes and has developed asmppropriate
framework andexpertise in deciding preemption issugeUnion Pac. R.R Co. v. Chicago
Transit Auth, 647 F.3d 675679 (7th Cir. 2011)describing the STB’s preemption framework as
either “(1) categorical, oper se preemption, and (2) “as applied” preemptiorBarrois, 533
F.3d at 336 n.4 (noting that after the Fifth Circuitti@l affirmed the district court’s removal
under complete preemption under Section 10501(b), the district court, neverthelessgedismiss
the action “as falling within the exclusive jurisdast of the STB.").
V. CONCLUSON

Accordingly, 1 herebyGRANT the Town’s Motion to Dismiss for Lack of Removal

Jurisdiction and remand theatter to Worcester Superior CourEurthermore, allmotions

currently pendindpefore this Court are hereB}SMISSED as noot.

SO ORDERED.

/s/ Timothy S. Hillman
TIMOTHY S.HILLMAN
UNITED STATES DISTRICT JUDGE
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