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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
)
)

SUSAN YOUNG,

Plaintiff ,
CIVIL ACTION

V.
NO. 13-40154¥SH
AETNA LIFE INSURANCE COMPANY and
CHILDREN’S HOSPITAL BOSTON GROUP
LONG TERM DISABILITY PLAN,

N N N N N N

Defendants. )
)

MEMORANDUM OF DECISION ON PLAINTIFF’'S MOTION TO EXCLUDE
DOCUMENTS FROM THE RECORD (Docket No. 23)

February 27, 2015
HILLMAN, D.J.

This is an ERISA action in which Plaintiff Susan Young (“Plaintitallengeghe
Defendants’ termination of long-term disability benefits under the Chilslidaspital Boston
Group Lang Term Disability Plan, an employeelfare benefit plarPlaintiff has filed a motion
to exclude documents from the record (Docket No. 23). For the following reasofdathtff's
motion isdenied.

Backaround

Plaintiff was previouslyemployed at Cildren’s Hospital in Boston. Through her
employment at Children’s, Plaintiff was covered by an ERISA welfanefiigplan underwritten
by Aetna Life Insurance Company. Defendant Agtif@a Insurance Company is the claims

administratoifor the policy, and Gildren’s Hospital is the plan administrator
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In September 2008, Plaintiff was involved in a car accident that caused sewees ioj
hershoulder, back, and hip. At the time of the accident, Plaintiff was working as aRl¢GL
nurse at Children’s Hospital, and the injuries left her unable to perform h&hebnade a
claim under hewelfare benefitpolicy for short-term disability benefits, which Aetna approved
for six months. As her condition did not improve otrexsix months, Plaintiff appleand was
initially approved for long-term disability benefits in March 2009. However, Astn@wed
Plaintiff's claim in January 2012, and decided to terminate Plaintiff's kerafiMay 25, 2012.
Plaintiff appealed the determination through Aetna’srimtl appeals process, but was
unsuccessful. This action wasmmencean December 26, 201Blaintiff seekgudicial review
under 29 U.S.C. § 1132(ej Defendants’ decision to terminate heng-term disabilitybenefits

Discussion

On August 13, 2014, Defendants filed their proposed record for judicial review (Docket
No. 17). Plaintiffseekgo excludedocuments submitted by Defendants marked as “Young
Policy 000001 to 000062” (“Proposed Policy”), on the basis that they were not disclosed to
Plaintiff during the internal appeals procésht issueis the fact that the Proposed Policy
containdanguage granting to Aetna “discretionary authority” to determine whethvered
employees are entitled to benefits under the [SemProposed Policy at 000062f a

discretionary authority provision is part of the plan, the Court must ugtetith’'sdecision

! Plaintiff's motion alsorequestsdeave to amend the complaint to add claamainst Aetndor penalties under 29
U.S.C. § 1132(A)(1)(a) & (c)see Docket No. 23. At oral argument, however, Plaintiff's counsel reptedehat

she was waiving that request in light of imemingprecedentSee Tetrault v. Reliance Sandard Life Ins. Co., 769
F.3d 49 (1st Cir. 2014) (holding that the ERISA penalties provision doedawtfat penalties against a claims
administrator).

2 The provision states, in relevant part: “[Aetna ltemplete authority to review all denied claims for benefits
under this policy. In exercising such fiduciary responsibility, Aestmall have discretionary authority to: determine
whether and to what extent employees and beneficiaries are entitled fitshand construe any disputed or
doubtful terms of this policy. Aetna shall be deemed to have propentgised such authority. It must not abuse its
discretion by acting arbitrarily and capriciousl§gee Proposed Policy at 000062.
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“unless it is arbitrary, capricious, or an abuse of discreti@usson v. Liberty Life Assur. Co. of
Boston, 592 F.3d 215, 224 (1st Cir. 2010) (internab@tions omitted)In the absence of such a
provision, “a denial of benefits . . . is to be reviewed undierrevo standard.'Firestone Tire &
Rubber Co. v. Bruch, 489 U.S. 101, 115, 109 S. Ct. 948 (1989).

During the internal appeals procédaintiff repeatedly asked Aetna to provide her with a
full setof documents for the Children’s Hospital Boston Group Long Term Disability Plan, but
was never given a version containing the discretionary authority languageaiNin eleventh
hour, the discretionary authority provision appears on the last page of the Proposed Policy
submitted by Defendant®laintiff argues that the late disclosure of the discretionary authority
languagematerially pejudicesher position in this action, and therefore should be excluded.

For the same reasdhat Judge Woodlock did nmhpose ade novo standard of review in
McDonough v. Aetna Life Insurance Company, | decline to eglude the discretionary authority
provision.See 2014 WL 690319, CV No. 11-11167-DPW (D. Mass. Feb. 19, 2014).
McDonough, the plaintiff argued that the court shouddiewAetna’s benefits determinatiale
novo because Aetndid notdisclosea discretionary authority provisiamtil well after the
litigation had commenced, even though the plaintiff hademapeated requests for a complete
copy of the planld. at *11. However, the plaintiff iMcDonough also acknowledgethat tre
benefits plan at issw#d in fact contairthelanguage reserving discretionary authotiity.
Consequently, notwithstanding the belated disclosure by Aetna, Judge Woodlock “decline[d] to
imposede novo review wtere the plan unequivocally ma[de] such a reservationat 12.

As in McDonough, the benefits plan at issue expressly contains a discretionary authority
provision.Plaintiff does not assert that Defendants have submitted an incorrect plan, but instead

argueghat the late disclosuis so prejudicial that the discretionary authority language should be



excluded. disagree. To be suran insurer’s failur¢o providebereficiaries withcorrect plan
documentsfter repeated requestsasrthy ofreproachlt is alsotroubling thatAetna appears to
be a repeadffender.As unseemly athe failureis, the fact that a plaintiff lacks notice afplan’s
discretionary authority provision during the initial determination process is honseaential
that itwarrans exclusionfrom the recordSuch a provision “is effectively addressed not to the
beneficiary, but only to a reviewing court that must act only after an apphdes been
denied."Thurber v. Aetna Life Ins. Co., 712 F.3d 654, 660 (2d Cir. 2013Thus, as Judge
Woodlock observed, “the argument in favor of an actual notice requirement lacks trespersu
value it might have if the provision at issue affected #eehiciary’s substantive rights under the
plan.” McDonough, 2014 WL 690319 at *12 (citinghurber, 712 F.3d at 659-60). Accordingly,
| decline to exclude Aetna’s Proposed Policy.

In so doing, howevet,note thata failure toprovide beneficiaries withompleteplan
documentsluring the initial determinatioand internal appeals procasay reflecton the
insurefts ability to engage in a reasoned and principled decision making process. Thus, the issue
may properly be taken into accowstone of the fyriad of relevant factorshe Court considers
in determining whether theenefitsdenial amounted to an abuse of discrett&se.Denmark v.
Liberty Life Assur. Co. of Boston, 566 F.3d 1, 9 (1st Cir. 200@iting Metropolitan Life Ins. Co.

v. Glenn, 554 U.S. 105, 115, 128 S.Ct. 2343 (2008)).

3| agree withthe contentionthat, contrary tathe Second Circui assertion imThurber, a beneficiary’s lack of notice
of a discetionary authority provision carries at least smoesequencéwhether a particular plan contains a
discretionary reservation may well impagtnong other things, a claimant’s ability to find counsel willing to take
his case.’"McDonough, 2014 WL 690319 at *12 n.11. However, this consequence is not so substatdiatquire
the provision’s exclusion.
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Conclusion
For the reasons set forth above, Plaintiff's motion to exclude documents froacone r

(Docket No. 23)s denied.

SO ORDERED.

/s/ Timothy S. Hillman
TIMOTHY S. HILLMAN
DISTRICT JUDGE




