Mallon v. Marshall et al Doc. 68

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

ANDREW P. MALLON ,
CIVIL ACTION
Plaintiff,
NO. 4:14-CV-400277SH
V.

JOHN MARSHALL and
DENNIS GOEBEL,

N N N N N N N N N N N

Defendans.

MEMORANDUM AND ORDER ON DEFENDANT S’ MOTION FOR ATTORNEY 'S
FEES
(Docket No. 62)

July 31, 2017
HILLMAN, D.J.

John Marshall and Dennis Goebel, the prevaitiatendantsn the underlying copyright
dispute filed the present motion seekifee shifting under 17 U.S.C.5D5 ertitled “Remedies
for infringement: costs and attorney’s feesliich allows for the discretionary award of coatsl
fees to the prevailing partyn any civil action” under the Copyright Act. 17 U.S.C. § 505.

As a threshold issyehe plaintiff, AndrewMallon, argues thatbecause§8505is titled
“Remedies for infringementt does not apply to the instant casan authorship dispute that did
not include any infringement claimsThis Court rejects Mallon’s argumebecause such an
interpretation imputes a meaning to a secheading that is contrary to the plain language of the
statute which provides for a fee award “[ijany civil action under this title.”17 U.S.C. 805
(emphasis added)t is well settled thatthe title of a statute arttie heading of a secti@annot
limit the plain meaning of the teXtBrotherhood of R. R. Trainmen v. Baltimore & O. R.,G81
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U.S. 519, 52829, 67 S. Ct. 1387, 1392 (1948¢e alscAckoffOrtega v. Windswept Pac. Entm't
Co. (Inc.) 2001 WL 225246, at *4, n.@5.D.N.Y. Mar. 2,2001) The underlyingaction sought
declaratory judgment that Mallon was aaathor and cmwner of the PLoS Biology paper, and
wasultimately disposed of on summary judgmanterl7 U.S.C8 101. Accordinglythe 8505
fee-shifting provision isappropriately considerduere

In Kirtsaeng v. John Wiley & Sons, Ind36 S. Ct. 1979 (2016), the Supreme Court,
referencing the primacy of the broad purpose of respective statutes in theoopsrsge shifting
provisions, indicated thatfée award under 8505 should encourage the types of lawsuits that
promote those purposesKirstaeng 136 S. Ctat 198%. In discussing the “doubledged” nature
of fee shifting provisionghe Supreme Court acknowledged that encourdgiggnts to pursue
their positions in‘hard caséswas in the interest dirtheringthe statutory intent of balancing the
interests of creators and consumers of copyrightable wdrksat 1987. TheKirstaengcourt
further offered that “in any given case a court mageny fees even though the losing party made
unreasonable [argumet and that fa]lthough objective reasonableness carries significant
weight, courts must view all the circumstances of a case on their own terms, inflihlet o
Copyright Act's essential goalsld. at 188-89. The Courtcounseled the District Court to give
“substantial weighto the reasonableness of [the fmevailing party’s] litigating positionbut
also tak[e] into account all other relevant factdrs.Id. at 1989. These factors include
“frivolousnessmotivation..and the need in particular circumstances to advance considerations of
compensation and deterrencdd. at 1985 (quoting-ogerty v. Fantasy, Inc510 U.S. 517, 114
S.Ct. 1023 (1993)

Marshall and Goebargue thaMallon’s positionthat he was ao-authorand ceowner of

the PLoS Biology paperand thus had the right tetract its publicationwas objectively



unreasonable. Even if this court could accept this, the unreasonableiei$onfs argument
would not be by itself, dispositive followingKirtsaeng Moreover,this Court does not find
Mallon’s position regarding his joint authorshiyas objectively unreasonableThis Court was
tasked with wadinghrough a morass of effoint argument produced by both partiesittmer of
whomclearly or conciselyriefed or elucidated the legal question at thathafahis matter. In
considering the case as a whaled all other relevant factors, th®ourt does not find the
Defendand” argument concerningthe objective unreasonablenessf Mallon’s position
convincing,even when reiterated at length

Defendantslso raiséallon’s motivation or “bad faitti The Gourt is well aware that this
action is part of a broader dispute between the parties which was not bsf@euttt. t hasbeen
onerous for the Court to pick through e hominenattacks, invective, hearsaand attempts to
raise irrelevant disputes thabth parties but particularly theDefendants have indulged in
throughout this matterMallon’s academic work on a project that evolved into the publication in
dispute was nagcknowledged by authorship by a right to correct or amend contenth which
he disagreed Mallon sought to usecopyright to assert what hielt was a legitimate right
concerning disposition and control of academic vibathecontendsvasthe result bhis efforts.
While the Courtultimately concluded that Mallon had no remedy in copyritfié is not to say
that theCourt didn’t understantis motivation. The Court finds revidence of bad faitbn his
part andDefendantsattempts to (re)introduce other elements of their unsavory dispute lack merit
here.

Defendantdurther raise the issue of deterrence. Deterreneefastor that is properly
considered imecidinga 8505 feeshifting motion however in the present casthe Courtsee no

grounds forspecific or general deterrentefavor feeshifting. There & no reason to believe that



Mallon s likely to file a series of similar saiif he is not punished by feshifting, and generally,
as both parties appeared to have trouble putting their finger on the dispositive teggahissourt
would not want to deter future litigants from seeking redress intbadtdeide cases.

Considering the totality of the circumstanciss Court declines to award any fees unde
17 U.S.C. 8 505. The parties will pay their own costs and fees.

Conclusion

For the reasons set forth abovef@hdant’ motionfor attorneyg’ fees(Docket No. 62is

denied.

SO ORDERED.

/s/ Timothy S. Hillman
TIMOTHY S. HILLMAN
DISTRICT JUDGE




	SO ORDERED.

