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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

BRUCE L. BAZIN ET AND LORI A.
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Plaintiffs, NO. 4:14-CV-40082-TSH
V.

FORREST THORPE, ROBERT
DESROSIERS, AND FRANCIS LEAHY,
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MEMORANDUM AND ORDER ON THORPE & DESROSIERS’'S MOTION FOR
SUMMARY JUDGMENT (Docket No. 56) AND LEAHY'S MOTION FOR SUMMARY
JUDGMENT (Docket No. 61)

June 3, 2016
HILLMAN, D.J.

This case arises from Bruce and Lori B&tis encounter with police on July 29, 2012,
which began with Bruce’s suicidakehavior and ended with anegjedly falsely procured abuse
prevention order and two crimingharges against Bruce. d@tBazinets broughsuit against
several officers from the Paxton police departneert the Massachusefsate Police, alleging
constitutional and common-law claims. Theeth remaining defendants move for summary
judgment. For the reasons set forth below, Bbridnorpe and Robert Desrosiers’s motion for
summary judgment (Docket No. 56)denied, and Francis Leahy’s motion for summary judgment

(Docket No. 61) islenied.
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Background

Lori and Bruce Bazinet (Plaintiffs) are marrigad reside with theben-year-old daughter
in a house in Paxton, Massacétts. On July 29, 2012, Légame home and found Bruce holding
a gun and pointing it at his head. After trying wassfully to talk him into putting the gun down,
she decided to leave for a while, imgpthat he would calm himself. According to Lori, he pointed
the gun only at himself, not ber. (Docket No. 74-1 at 22.)

The Bazinets live next door to Robert Desgos who is the Chief of the Paxton Police
Department. At some point afteori found Bruce withthe gun, Desrosiers &med his driveway
and saw Lori and her daughter, standing in frofti®house with his wife, looking upset. Before
leaving his vehicle or speaking with Lori, he contacted dispatch, because he “made an assumption
that something had gone wrong in [Lori’'s] hous@bcket No. 74-1 at 4.) Desrosiers testified
during his deposition that he and Bruce “were rnietfits.” (Docket No. 74-1 at 5.) Out of concern
for his officers, Desrosiers told dispatch &ek all responding Paxton police units away from the
Bazinets’ home, but to go to the area to obserlesrosiers also summoned the State Police
“STOP” team, which is a specialty unit that isted to set up perimeteasid deal with high-risk
entries to homes. (Docket No. 74-1 at 6.) é¥acuated some of the neighbors’ houses and had
responding officers bring the neigiris, his wife, Lori, and the Bazinets’ daughter to the police
station. (Docket No. 74-1 at 10-12.)

On that same evening, Major Francis hgaf the State Police was assigned to the
Worcester District Attorney’s office as commamgliofficer of the Homicide Unit. He received

several telephone calls regarditige incident. When he avad in the neighborhood, several

! Because Plaintiffs share a surname, | shalk ieféhem by their given names for the sake of
clarity. I intend no disrespect.
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streets were blocked off by police officers.edhy remained in the outer perimeter but made
Desrosiers aware of his presence. The partsgsitk whether Leahy or Desrosiers was “in charge”

of the scene. The stand-off between the police and Bruce lasted approximately three hours. At
some point, Leahy learned that Bruce was suici@asrosiers testifieduring his deposition that

he did not learn until after theastd-off had concluded that Brubad threatened to kill himself
earlier in the day. (Dockéo. 74-1 at 14.)

After a peaceful resolution of the stand-off, Bruce was involuntarily committed to Saint
Vincent's Hospital for a psychiatric evaluationrpuant to Mass. Gen. Laws ch. 123, § 12. After
Bruce was taken to the hospital, Lori spoke vid#ssrosiers, Leahy, and etive Forrest Thorpe
from the Paxton police. (Docket No. 74-1 at 25-ZBhe three officers and Lori dispute the nature
of what occurred during thisoaversation. It is undmited that, while she was with these three
officers, she completed and signed an appbedtr an abuse prevention order (APO) under Mass.
Gen. Laws ch. 209A. On the application form, she checked the baatingi that Bruce had
placed her in fear of imminent serigpisysical harm. (Docket No. 58-2 at 2.)

According to the officers, Lori appliedrfehe APO voluntarily. According to Lori, she
never asked for an APO and only completed théiGgiwn because the officers pressured her into
doing so. This allegedly occurred in the cohtafxa discussion with B®osiers and Leahy, in
which they said that having Bruce committed ursk=ation 12 would notatessarily ensure that
he would get the help that he needed, becaeskdspital could releasenmi (Docket No. 77-1 at
30-32.) Lori recalled that Desrosiers said “vezd to get him on moredh just that.” (Docket
No. 74-1 at 29-30.) According toori, Leahy suggested that thegport that Bruce had pointed
his gun at her and that she had been afraidasele(Docket Nos. 74-1 80; 77-1 at 31.) Lori

testified that the conversation ¢ered on figuring out how to kedruce in the hspital. (Docket



No. 77-1 at 41.) Thorpe wasitung down a statement while Leahy and Desrosiers were speaking.
(Docket No. 77-1 at 31-32.)

Lori testified that one ahe three officers—Desrosiersgahy, or Thorpe—suggested that
she apply for an APO. (Docket No. 77-1 at 33-34385- According to Lorishe was told that if
she did not do this, the officers could completdbplication for her, which would make it look
like she was not protecting her daughter, anddaeghter could be takeaway. (Docket No. 77-

1 at 36.) As part of the application, Lori paeed and signed a narrative affidavit, in which she
stated that she believed thatuBe had planned tkill himself.2 (Docket No. 58-4 at 2.) She
maintains that this statement was true,that he never threatened to harm her.

During the conversation between Lori atite officers, Thorpe wrote a “voluntary”
statement allegedly given by Lori. (Docket No. 58-2.atHe wrote that Lori had said that Bruce
had pointed the gun at her, that she had been ifideler life, and that she had felt that she could
not leave. (Docket No. 58-5 at 2 ri testified that, after Thorperote the statement, she signed
it, because she had been listening to the officersvasdfraid that if she dinot sign the statement,
Bruce might be released and might not get the thelphe needed. (Docket No. 77-1 at 32.) Then
she asked to read the statememimgnd, seeing that it did not et what had acally happened,
and not wanting to lie, she ripped off the tbat portion of the pagehere she hhsigned it.
(Docket No. 77-1 at 24-25.)

At 11:30 p.m., a judge entered an emergekie® against Bruce. (See Docket No. 58-6 at
2.) According to Thorpe, hgske with the judge by telephone fapproximately twenty minutes

and “gave the gist” of what had occurred earlighmBazinets’ house but did not directly tell the

2 She stated: “My husband has been distraughirdodned me to come pick up my child because
he was going to ‘take care bis business,” which | felt meant s going to kill himself and |
was afraid for his safety(Docket No. 58-4 at 2.)
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judge that Lori had feared for her safety. (Dddke. 74-1 at 42-43.) Thorpe told the judge that
negotiators had been used to get Bruce out of the house and that he had been committed under
section 12. (Docket No. 74-1 at 43.)

Bruce was served with the APO at St. Vincent's Hospital shortly after it was issued.
According to Bruce, he was served around nghi (Docket No. 74-1 ab7.) According to
Desrosiers, Bruce then attempted to contact iartelephone, in violation of the APO. (Docket
No. 59 at 2.) According to Bru@nd Lori, Bruce did ndty to contact her aftébeing served with
the APO. (Docket No. 74-1 at 34, 57.) Brucditiesl that he attemptetdb contact a friend who
was at the Bazinets’ house, tatiruct the friend to tell the pokcwhere he kegtis guns, which
were ordered seized when Bruce was commtitigte hospital. (Docket No. 74-1 at 39, 58.)

The next day, on July 30, 2012, Thorpe wianeincident report. (Docket No. 74-1 at 62-
66.) Inthe narrative portion of the report, he wribtat Lori had come home to find Bruce pointing
a gun at his head, and that Brutigen pointed the gun in Lori’s diction and then back to his
head,” and that Lori had statdtht “she was in fear, frozemddid not feel sk could leave the
room.” (Docket No. 74-1 at 65.) These statememése nearly identical to those in Lori’s
“voluntary” statement from the night before. Stiaims to have torn her signature off of that
statement because, according to her, it did not reflect the truth. Thorpe also wrote that Lori had
“requested a restraining order dillbd out a 209A packet.” (DockéNo. 74-1 at 65.) Lori denies
that she requested a restrainorder. (Docket No. 77-1 at 34-36Additionally, Thorpe reported
that Bruce, after being served with the AP@\ade several attempts, via third party, to get
messages to his wife,” and thatfaded to immediately surrender all firearms to the Paxton Police
Department, as he was required to do. (Dockat NI-1 at 65.) Bruce denies that he tried to

contact Lori or failed to turn ovdris guns. (Docket No. 74-1 at 57-58.)



Bruce was arrested on July 30, 2012 andrgéd with: (1) violating the APO, for
attempting to contact Lori; and (2) assault @&adtery with a dangerouseapon, for pointing a
gun at Lori. (Docket No. 74-1 at 62.) Bruceespten days incarcerated while awaiting a
dangerousness hearing. The changere dismissed by entriesraflle prosequon August 14,
2012 and April 16, 2013. Plaintiffs allege that saléocal newspapers published articles about
the incident and the criminal chargeso(Ret No. 1 at 12-14.)

After the events of July 22012, Lori took two months off fromvork, in part to take care
of Bruce, and in part becautiee incident had den publicized and she was embarrassed. She
attended counseling as a requirement to retunotl. (Docket No. 77-1 &8-29.) Bruce testified
that no one at his workplace had known aboutnmhtal health issues until the incident was
publicized. (Docket No. 77-1 at 51.) He also testifthat he suffers ertional distress, has less
energy, and has lost friends. (Dotké. 77-1 at 52.) His distress worsened écause he lives
close to Desrosiers and Leahy and sees theiekaegularly. He and Lori are planning to move
out of Paxton. (Docket No. 74-1 at 56.)

Bruce and Lori brought this suit @igst Thorpe, Desrosiers, and Ledhglleging the
following counts: constitutional violations for filg a false police report and APO application by
Thorpe and Desrosiers, pursuant to 42 U.S1283 (count I); constitutiohaiolations by Thorpe
and Desrosiers, pursuant to Mass. Gen. Latus12, § 111 (MCRA) (count Il); intentional
infliction of emotional distress by Thorpe, Desers, and Leahy (count IV); supervisory liability

of Desrosiers for Thorpe’s actions, pursuend?2 U.S.C. 8§ 1983 (count V); and defamation by

3 Four additional officers, Margavasta, Jeffrey Gilbert, John Proy@snd James Coyle, were also
named as defendants but were later dismissed.
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Thorpe (count VIY. Desrosiers and Thorpe have motegether for summsijudgment. (Docket
No. 56). Leahy has moved sepizly. (Docket No. 61).

Standard of Review

Rule 56 of the Federal Rules of Civil Procedure provides that the court shall grant summary
judgment if the moving party shows, based on thenas in the record, Hat there is no genuine
dispute as to any material factchthe movant is entitled to judgmexst a matter of law.” A factual
dispute precludes summary judgmernt is both “genuine” and “material Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 247-48, (1986). An issue is tgea” when the evidae is such that
a reasonable factfinder could resolve ploent in favor of the nonmoving partilorris v. Gov't
Dev. Bank of Puerto Ri¢c@7 F.3d 746, 748 (1st Cir. 1994). A fact is “material” whemight
affect the outcome of the isuinder the applicable lavd.

The moving party is responsgbfor “identifying those portins [of the record] which it
believes demonstrate the absence gémauine issue of material facCelotex Corp. v. Catrett
477 U.S. 317, 323 (1986). It can meet its burdither by “offering evidence to disprove an
element of the plaintiff's case or by demonstrating an ‘absence of evidence to support the non-
moving party's case.’Rakes v. United State352 F. Supp. 2d 47, 52 (D. Mass. 2088d, 442
F.3d 7 (1st Cir. 2006) (quotirgelotex 477 U.S. at 325). Once the moving party shows the absence
of any disputed material fact, the burden tshtb the non-moving partio place at least one
material fact into disputdlendes v. Medtronic, Inc18 F.3d 13, 15 (1st Cir. 1994) (cititglotex

477 U.S. at 325). When ruling ammotion for summary judgmentyi# court must view the facts

4 Count Ill, false arrest/false imprisonment,saagainst Coyle only, who has been dismissed.
Accordingly, count Il is also dismissed.
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in the light most favorable tthe non-moving party, drawing aka&sonable inferences in that
party's favor."Scanlon v. Dep't of Arm@77 F.3d 598, 600 (1st Cir. 2002) (citation omitted).
Discussion

A. Desrosiers and Thorpe

The following counts are at issue in Desiers and Thorpe’s motion for summary
judgment: violations of federal and stateilchghts pursuant to section 1983 and the MCRA
(counts | & Il); intentional infliction of emotionalistress (count IV); supervisory liability by
Desrosiers (count V); and defataa by Thorpe (count VI).

1. Counts | & Il: Qualfied Immunity

Desrosiers and Thorpe arghat they are entitled to qualified immunity on any allegations
of federal or state constitutidnaiolations. Qualified immunityprotects police officers “from
liability for civil damages insofaas their conduct does not violatlearly established statutory or
constitutional rights of which @asonable person would have knovkhailow v. Fitzgerald 457
U.S. 800, 818 (1982)he doctrine provides public officialbreathing room to make reasonable
but mistaken judgments about open legal questiofsticroft v. Al-Kidd 563 U.S. 731, 743
(2011). However, “qualified immunity does not shield publicaidis who, from an objective
standpoint, should have known ttia¢ir conduct was unlawfulMaley v. City of Bostqré57 F.3d
39, 47 (1st Cir. 2011) (internal gadions and citations omitted).

Courts use a two-part test to determinesthler qualified immunityapplies: (1) whether
the facts alleged by éplaintiff make out a violation of anstitutional right; andf so (2) whether
the right was clearly established the time of thealleged violation.MacDonald v. Town of
Eastham 745 F.3d 8, 12 (1st Cir. 2014). Under theosecprong of the test, the analysis involves

two questions: (1) whether the legal contours ef ¢bnstitutional right were sufficiently clear;



and (2) whether in the specific factual contexthef case, the violationauld have been clear to
a reasonable officiald. “MCRA claims are subject to thersa standard of immunity for police
officers that is used farlaims asserted under § 198Raiche v. Pietroski623 F.3d 30, 40 (1st
Cir. 2010) (citingDuarte v. Healy537 N.E.2d 1230, 1236 (Mass. 1989)).

a. Countl: The 8 1983 Claim

Bruce alleges that Desrosiers and Thorpeewesponsible for creating and filing a false
police report and procuring a coerced@oth of which led to his arrestlt is a due process
violation for law enforcement officials to fabate evidence against innocent citizens and place
that evidence in a police repokimone v. Condan372 F.3d 39, 44-45 (1st Cir. 2004). This
constitutional right has been cleadstablished for over forty yeatd. at 45. As the First Circuit
has held:
[I]f any concept is fundamental tur American system of justice,
it is that those charged with updoig the law argrohibited from
deliberately fabricating evidencadframing individuals for crimes
they did not commit. ... Actiontaken in contravention of this
prohibition necessarily violate dymocess (indeed, we are unsure
what due process entails if nobpection against deliberate framing
under color of official sanction).

Id. at 44-45 (internal citation omitted).

Desrosiers and Thorpe’s argument focuses solely on the first prong of the qualified
immunity analysis. They argue that there wasastitutional violationbecause Thorpe’s report
did not contain any false statements. As suppodrders and Thorpe rely on the fact that Lori

completed and signed the APO application. Thesge that “[h]er filling out and signing the APO

complaint precludes any claim Plaintiffs have thta¢ never requested an APO.” (Docket No. 57

® Although Plaintiffs’ claims are pH in general terms, this Court presumes that the constitutional
claims are asserted by Bruce only. Neitherfuts pled nor Plaintiffs’ memorandum suggests
otherwise.
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at 6.) According to Desroess and Thorpe, it was the @®Papplication alone, not the
accompanying affidavit or “voluntary” statementhich served as the basis for the judge’s
issuance of the APO. In response, Plaintgtsnt to the disputed facts regarding the APO
application. Lori testified durgnher deposition that shdid not ask for or wa to apply for an
APO and that she did so grét the behest of thdfwers, under the belighat if she did not do
so, Bruce would not get help, ancestould lose custody of her child.

Desrosiers and Thorpe further assert that there was no constitutional violation because
there was probable cause to arrest Bruce foatmg the APO. Accoidg to Desrosiers and
Thorpe, Bruce violated the APOfbee Thorpe spoke with Loriral allegedly leared that Bruce
had pointed his gun at her. It was the APOatioh that initially provided probable cause for
arrest, and, according to Desrosiers and Thorpédatiiéhat Bruce was later charged with assault
and battery with a dangerous weapon *“is immatdsecause probable cauee arrest for one
crime—the APO violation—is probable cause faeat for another crime.” (Docket No. 57 at 6-
7.) They cite tdevenpeck v. Alfordn which the Supreme Court heldht an arrest may be lawful
under the Fourth Amendment even if the crimiaéiense for which there is probable cause to
arrest is not “closely related” the offense stated by the arrestoificer at the time of arrest. 543
U.S. 146, 148, 153-56 (2004). Thus, DesrosiersTénmipe argue that because there was probable
cause to arrest Bruce for violating the APO, ¢hean be no constitutional violation for falsely
arresting him for assault.

Thorpe and Desrosiers’s argument ignores significant factual disputes in this case,
which are central to the issue of whether thejated Bruce’s constituinal rights. Bruce and
Lori testified that Bruce did not attempt to conther after he was servedth the APO. Thus,

the factual predicate for probablausa for the APO-violation chargein dispute, not to mention
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the factual issue of whether the APO itself wasfldly procured. Moreover, Plaintiffs do not
merely challenge Bruce’s arrest for lack of @mble cause; they allege that both charges were
based on lies, which Thorpe and/or Desrosiersocted, and which Thorpe wrote in his official
report. This conduct, ifrue, would constituta due process violatioseelLimone 372 F.3d at
44-45. Desrosiers and Thorpe are nottledtto qualified mmunity on count I.

b. Countll: The MCRA Claim

The Massachusetts Civil Rights Act (MCRAppides a cause of actiagainst a person
who has “interfere[d] by threats,timidation or coercion” with thexercise of rights secured by
the state or federal constitutions or laws. Mass. Gaws ch. 12, 8§ 11H, 11I. In order to establish
a claim under the MCRA, a plaintiff “must prove ti{a} [his or her] exercise [or] enjoyment of
rights secured by the Constitution or the lawgittier the United Statem the Commonwealth,
(2) have been interfered with, or attempted tanerfered with, and (3) that the interference or
attempted interference was by threats, intimidation or coerdromnian v. Trustees of Tufts Coll.
964 N.E.2d 331, 337 (Mass. 2012) (quotkegnnie v. Natural Resource Dep't of Denr889
N.E.2d 936, 940-41 (Mass. 2008)).

The MCRA “was enacted in response deprivations of secured rights by private
individuals using violence othreats of violence amounting to racial harassmeriahned
Parenthood League of Massachusetts, Inc. v. BléR& N.E.2d 985, 990 n.8 (Mass. 1994). A
direct violation of a person'sgtits does not implicate the MCR#less it also involves threats,
intimidation, or coercion that interferes withetherson’s exercise or egjoent of rights secured
by law.ld. at 989;Longval v. Comm'r of Correctio®35 N.E.2d 588, 593 (Mass. 198BJieasant
Ridge Assocs. Ltd. Partnership v. Burlingt®6 N.E.2d 1152, 1158-59 (Mass. 1987). To be

actionable, a defendant's actions must amoutaricattempt to force someone to do something
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the person is not lawfully required to dé-:feeman v. Planning Bd. of W. Boylst@&46 N.E.2d
139, 149 (Mass. 19953ge Blake631 N.E.2d at 988, 990.

Desrosiers and Thorpe argue that “Plaintiffs’e not shown any threats, intimidation nor

[sic] coercion against them by the Defendants.” ((&dNo. 57 at 7.) Fgourposes of the MCRA,
a “threat” is “the intentional exaon of pressure to make anotheafful or apprehensive of injury
or harm.”Blake 631 N.E.2d at 990. “Intimidation’nvolves putting a person “in fear for the
purpose of compelling or deterring condudtl” “Coercion” means “the application to another of
such force, either physical or moral, as to t@ms [her] to do against [her] will something [she]

would not otherwise have doneéd. (citations omitted).

Here, the record contains evidence that lw@as coerced into applying for the APO and
signing the “voluntary” statement, the substantevhich was reproduced in the police report.
She testified that she executed the APO application under fear of having her daughter taken away,
and that she initially signed the “voluntary’'astment because the officers told her that Bruce
could be released if she did not do so. “Threatening, intimidating, or coercive actions directed at
third parties should be included in consideramy conduct that forms the basis of a claim under
the civil rights act."Haufler v. Zotos845 N.E.2d 322, 334 (Mass. 200&eBell v. Mazzad74
N.E.2d 1111, 1113-14 (Mass. 198Byasli v. Armstrong780 N.E.2d 926, 936-37 (Mass. App.

Ct. 2002). Thus, construing the regdan the light most favorabl® Plaintiffs, a reasonable jury
could find that Thorpe and Desress interfered with Bruce’sonstitutional mhts by way of
threats, intimidation, and coercitactics against Lori, which resulted in the false APO and police

report. Desrosiers and Thorpe are noitlexdtto summary judgment on count Il.
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2. Count V: Supervisory Liability

Plaintiffs allege that Desrosiers, as Ghoé Police, should have prevented Thorpe from
filing a false report. A claim for supervisofiability under section 1983 has two elements.
“[F]irst, the plaintiff must showthat one of the supervisor’'sisordinates abridged the plaintiff's
constitutional rights.Guadalupe-Baez v. PesqueraF3d --, No. 14-2304, 2016 WL 1592690, at
*3 (1st Cir. Apr. 20, 2016). “Second, the plaintiff must show that ‘the [supervisor]'s action or
inaction was affirmative[ly] link[ed] to that behavior in the sense that it could be characterized as
supervisory encouragement, condonation, ajuescence or gross negligence amounting to
deliberate indifference.’Ild. (quotingPineda v. Toomey33 F.3d 50, 54 (1st Cir. 2008)) (citation
omitted). “Mere negligence will not suffice: tisepervisor's conduct must evince ‘reckless or
callous indifference to the constitutional rights of othersd” (quoting Febus—Rodriguez v.
Betancourt—Lebrénl4 F.3d 87, 92 (1st Cir. 1994)).

“[A] supervisor may not be held liable urrdgection 1983 on the tort theory of respondeat
superior, nor can a supervisor's section 1983litialrest solely on 8 [or her] position of
authority.”ld. However, although “the supervisor’s liability must be premised on his [or her] own
acts or omissions,” the supervisor need hawe “directly engage[d] in a subordinate’s
unconstitutional behaviorld. When a plaintiff relies on a theory of deliberate indifference, she
must show “(1) that the officials had knowledgdanits, from which (2) the official[s] can draw
the inference (3) that a substantial risk of serious harm eXtat'*4 (quotingRamirez-Lluveras
v. Rivera-Merced 759 F.3d 10, 20 (1st Cir. 2014)) (quotation marks and citations omitted).
Additionally, there must be a solid causahklibetween the supervisor's conduct and the

constitutional violationld.
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Desrosiers argues that, even if Thorpe violated Bruce’s constitutional rights, “Plaintiffs
have failed to prove that Desrosiers had anytiindo with Thorpe’s procurement of the APO,
much less Thorpe’s writing of his incident repbiDocket No. 57 at 8.) This statement is
contradicted by Lori’s testimony. 8hestified that one or more thfe three officers who spoke to
her after Bruce was taken to the hospital—idotg Desrosiers—conceived the idea that she
should apply for an APO as a means of ensuriayy Bnuce would remaim the hospital. She
testified that the officers were discussing waysvinch Bruce could be Ik for a longer period
of time, including concocting a kidnapping chargdaisely stating that haad threatened Lori
with his gun. Although Thorpe ultimately wrote Lorélleged statement, she testified that he did
so in the context of an ongoirggpnversation between Leahy andsBsiers. Thorpe’s report,
written the following day, contained the same allegations against Bruce that were in Lori’s
“voluntary” statement, which wanstructed during the conversatiinvolving all three officers.
Thus, a reasonable jury could fititht Desrosiers was involvedtine genesis ofhorpe’s report
and acquiesced in Thorpe’s vittmn of Bruce’s rights. Desrostis not entitled to summary
judgment on count V.

3. Count IV: Intentionalnfliction of Emotional Distress

Under Massachusetts law, a claim for Iti@mal Infliction of Emotional Distress (IIED)
requires proof of the following elements: (1) ti¢fendant “intendedknew, or should have
known that his conduct would causenotional distress; (2) that the conduct was extreme and
outrageous; (3) that the conduct cadismotional distress; and that the emotional distress was
severe.’Polay v. McMahon10 N.E.3d 1122, 1128 (Mass. 2014). “Liability cannot be predicated
on mere insults, indignities, thats, annoyances, pethppressions, or otherivalities, nor even

is it enough that the defdant has acted with an intent whickastious or even criminal, or that
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he has intended to inflict emmonal distress, or even thatshtonduct has been characterized by
malice, or a degree of aggravation which woulgtlerthe plaintiff to punitive damages for another
tort.” Id. (quotingTetrault v. Mahoney, Hawkes & Goldin@g81 N.E.2d 1189, 1197 (Mass. 1997))
(quotation marks and citations omitted). Thadact at issue must go “beyond all possible bounds
of decency, and [be] regarded as atrocious,digdlly intolerable in a civilized communityld.
(quotingRoman v. Trustees of Tufts Colleg64 N.E.2d 331, 341 (Mass. 2012)) (citation omitted).
Desrosiers and Thorpe argue that Pl&#sithave “failed to meet the threshold for
succeeding” on their IIED claim because “[n]Jondlad actions by the Defendants can be viewed
as ‘extreme and outrageous’ and ‘beyond all posdiblinds of decency.” (D&et No. 57 at 9.)
The material facts underlying this charge arelispute. In the light most favorable to
Plaintiffs, the alleged conduct against Bruce—potiffecers fabricating evidnce in an effort to
obtain criminal charges againstianocent citizen who was inghmidst of a suicidal breakdown—
would be sufficient to meet the high standanddalaim of IIED. This conclusion is supported
by case law from this jurisdiction and otheBgelimone v. United Stateg97 F. Supp. 2d 143,
227 (D. Mass. 2007aff'd on other ground$79 F.3d 79 (1st Cir. 2009) (finding that framing of
innocent men by law enforcement officials veagreme and outrageous conduct for purposes of
intentional infliction of emotional distressjee also, e.gAlexander v. United State$21 F.3d
418, 425 (7th Cir. 2013pitt v. D.C, 491 F.3d 494, 506 (D.C. Cir. 200Bender v. City of New
York 78 F.3d 787, 791 (2d Cir. 1996). Likewise, tifficers’ treatment of Lori, which involved
coercing her into filing a false APO against hentally-ill husband, could constitute a claim for

IIED. Accordingly, Desrosiers and Thorpe are eotitled to summary judgment on count IV.
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4. Count VI: Defamation

To prevail on a claim for defamation, a pldintnust establish thdfl) the defendant made
a statement about the plaintiff gothird party; (2) the statemteoould damage the plaintiff's
reputation in the community; (3) the defendanswaafault in making the statement; and (4) the
statement either caused the plaintiff economss,|@r is actionable Wiout proof of economic
loss.Ravnikar v. Bogojavlensky82 N.E.2d 508, 510-11 (Mass. 2003). It is well-established in
Massachusetts that statements imputing crintaatiuct are actionableatwout proof of economic
loss.See id.

Plaintiffs allege that Térpe concocted and dissemirchi false police report and APO
packet that imputed criminal conduct to BrGc®laintiffs also allege that these false statements
were republished by numerous third-party newglets. Thorpe’s sole argument for summary
judgment is that the defamation claim rests on paywsr publications of the incident, for which
he was not responsible. This argument miscoastBruce’s claim, whitis based not only on
the newspaper publications but also on the polipertatself. “Publication” in the context of
defamation means that the defamatogteshent was shared with a third pafty. at 510. A
reasonable jury could find that Thorpe shatteel police report and APO packet with someone
other than himself. Accordingly, Thorpe ist®mtitled to summary judgment on count VI.

B. Leahy

The only count against Leahy is for intemil infliction of emotional distress. Leahy

argues that the facts set forth in the complaimi@amplicate him and that Plaintiffs have failed

to show that they suffered emotional distress essalt of the incident.In response, Plaintiffs

® For the same reasons that apply to the @atishal claims, this Court presumes that the
defamation claim is asserted by Bruce only.
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argue that there are disputed fastgarding Leahy’s involvementihe allegedly false report and
APO. Regarding emotional distreBaintiffs point to Bruce'’s tésnony that he isinable to return

to work; he feels lethargic; he has lost friends; he is unable to enjoy time with his family; and he
feels embarrassed and does not like to leave hishdde is under the caoé two mental-health
doctors and, whereas before July 29, 2012 he prescribed just one medication, now he takes
several. As for Lori, she tesgfl that she took leave from wodhe attended counseling sessions;
and she suffers from public embarrassment.

The record reveals disputes of material fagarding Leahy’s involvement in the allegedly
outrageous conduct at issue, as well as thdtigwemotional harm. Leahy testified that his
involvement in the incident was limited to a breenversation with Lori, in which he asked her
whether Bruce had held her agaiher will. (Docket No. 62-1 a2.) Lori, on the other hand,
testified that Leahy and Desrosiers jointly concdd¢be underpinnings of the false report. During
her deposition, she testified that Leahy broughthe potential kidnapping issue as a means of
ensuring that Bruce would not beleased from the hospital, atitht he suggested that she say
that Bruce had pointed his gun at,heven though she adamantly d=hthat this hapened or that
she had been held against her will. (Docket Nds1 at 30; 77-1 at 30-32, 42, 43.) She further
testified that one of the thredficers—including Leahy—told her & Bruce might be released if
she did not apply for an APOnathat her daughtepald be taken away. @ket No. 77-1 at 33-
34, 36.)

| do not make credibility determinations at this stage of the proceedings, and | must view
the disputed factual allegians in the light most favorable todthtiffs. Construng the record in

this light, a reasonable jury could find that Leatgs involved in the conduct that led directly to
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the allegedly false report, and that Plaintiffs s#fesevere emotional distress as a result of this
incident. Accordingly, Leahy’s motion faummary judgmentill be denied.
Conclusion
For the reason set forth above, Thorpe Begrosiers’s motion for summary judgment
(Docket No. 56) igenied. Leahy’s motion for summanudgment (Docket No. 61) idenied.
Because James Coyle and Jeffrey Gilbert have wa@antarily dismissed from this suit, count 11|

is hereby dismissed.

SO ORDERED.

/s/ Timothy S. Hillman
TIMOTHY S. HILLMAN
DISTRICT JUDGE
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