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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

HARRY DE PRINS,
Raintiff

CIVIL ACTION
NO. 15-40093-TSH

V.

MICHAEL J. MICHAELES, Personal )
Representative of the Estate of Donald )
Belanger and Trustee of The Donald )
Belanger Irrevocable Trust and THE DONALD )
BELANGER IRREVOCABLE TRUST DATED )
October28,2008

N~ —

Defendants.

MEMORANDUM OF DECISION AND ORDER ON
DEFENDANTS’ MOTION TO DISMISS FIRST AMENDED COMPLAINT, WITH
PREJUDICE AND TO PRECLUDE FURTHER AMENDMENTS TO COMPLAINT

May 17, 2016

Introduction

Plaintiff Harry De Prins (“Riintiff” or “De Prins”) assds claims against Defendants
Michael J. Michaeles, as Personal Represemtati the Estate of Donald Belanger and as
Trustee of the Donald Belanger Irrevocable Traad the Donald Betaer Irrevoable Trust
Dated October 28, 2008 (collectively, the “Dafants”) for action on pudgment, breach of
fiduciary duty and an action to reach and gippterest in a trust. This Order addresses
Defendants’ Motion to Dismiss for Failure tcagt a Claim (Docket No. 46). For the reasons set
forth below, DefendantgVotion to Dismiss igranted.

Plaintiff originally filed this action on Nvember 28, 2014 in the United States District

Court for the District of ArizonaThe Defendants were subsequestdyed four months later, on
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March 27, 2015, and filed a motion to dismiss theglaint for lack of jurisdiction, or in the
alternative, to transféhe case to the United States Dadt@ourt of Massachusetts. The case
was transferred from Arizona Fede@ourt to this Court on June 29, 2015.

Statement of Facts

The following facts are taken from Riéiff's First Amended Complaint (the
“Complaint”) (Docket No. 28). The Truste® Massachusetts att@yy began representing
Donald Belanger in 1994, in connection wittvarkplace sexual harassment suit filed in
Worcester Superior Court. Following a juryréiet in Belanger’s faor, Belanger moved from
Worcester to Arizona in 2000. In 2007, Belangerinto a water rights dispute with his
neighbors, Plaintiff's parents, Simonne De Bramd Armand De Prins, and later moved to
California. On October 4, 2008, Belanger’s wif@rcoitted suicide while they were residing in
California. Approximately a week after Balger's wife’s death, Belanger called Michaeles
requesting that he prepare an irrevocabld farshim. Michaeles prepared the Donald A.
Belanger Irrevocable Trust Dated October ZK)& Belanger signed the Trust on November 3,
2008. That Trust names Michaeles as the sole Trustee.

On March 2, 2009, Belanger waited in the jragkot of the Walmart store in Show Low,
Arizona for the Plaintiff's parents who wereapping there. While they were loading their
vehicle, Belanger approached and repeatsiabt and killed both of them. The following day,
March 3, 2009, Belanger committed suicide. Plaimgithe son and only surviving heir of the De
Prins.

History of the Litigation
On or about December 24, 2010, Plaintiff filmd action with Superior Court of Navajo

County, Arizona (Arizona Court of Navajo County, Arizona action, Case No. PB2010-00048)



(“the Probate Action”), to remove MichaelesEasecutor under Belanger’s will. After trial, the
motion to remove Michaeles as Executoswianied by order dated March 1, 2012. Plaintiff
brought a wrongful death action against, amoog#trs, Defendant Michaeles, as Personal
Representative of the Estate of DonaldaBger, on or around June 1, 2010 in the Navajo
County Superior Court for the State ofiZzima, Docket No. CV2010-000299 (the “Wrongful
Death Action”). On July 26, 2010, the Wrongfut&th Action was removed to the United States
District Court from the Districof Arizona, Docket No. 3:10-cv-08133-DKIh June of 2011,
Defendant Michaeles, acting as the Personal Reptats/e of the Estate of Donald Belanger,
denied the Plaintiff's claim against the Estatalmnbasis that the “vidity and the amount” of
Plaintiff's claim were to be determinedtime Wrongful Death Case. By order dated July 29,
2011, the Court granted summary judgment dssmg all claims against Belanger’s daughter
and her husband.

In June of 2015, Harry De Prins, as Creditothe probate action against the Estate and
Plaintiff in both the Wrongful Death Action and the present action, eniteied stipulation in
open court with Michael Michaeles, as the Personal Representative of the Estate in the Probate
Action and the Wrongful Death Action, and as Defent and Defendant 0stee in the present
action. In that gpulation, the pdres agreed that:

(1) Plaintiff's claim against the Estate dHa settled by entry of an agreement for

judgment for the Plaintiff against the Estate in the amount of $750,000 in the Wrongful

Death Action (10-cv-08133-DKD, doc. no. 73);

(2) collection of the judgment will be exclusly against the Trust in the enforcement
action; and,

(3) the enforcement action, which was origindilklgd in the District of Arizona (14-cv-
08230), would be transferred to the United &dbistrict Court for the District of
Massachusetts (Worcester)(15-cv-40093-TSH, doc. no. 21); and,



(4) the Probate Action in Arizona Superourt would be closethereinafter the
“Stipulation”).

See Order of the Navajo County Superior Ganithe Probate Action, Ex. 1 to the First
Amended Complaint (Docket No. 45).

In accordance with that Sti@tlon and Order, the parties filed a Joint Motion for Entry
of Judgment in favor of the Plaintiff andagst the Estate, in the amount of $750,000 in the
Wrongful Death Action on July 8025 (the “Joint Motion”). Pursant to the Joint Motion, the
District Court for the District of Arizona emted a final judgment ithe Wrongful Death Action
in favor of the Plaintiff in the amount 750,000 on July 9, 2015 (the “Consent Judgment”).

Prior to the entry of the Consent Judgrmen or around November 28, 2014, Plaintiff
filed the present action in the District of Asiza (Docket No. 14-cv-08823, seeking to collect
the judgment against the Estate from the assdteofrust. The parties filed a Joint Motion to
Change Venue (Docket No. 20) and the case vaasfirred to the District of Massachusetts
(Docket No. 4:15-cv-40093-TSH). Defendaitéd a motion to dismiss on July 28, 2015 and
counsel for the Plaintiff moved to amene ttomplaint on August 31, 2015. After a hearing in
this Court on October 30, 2015, the motiomigmiss, which was unopposed, was granted, and
the motion to amend the complaint was allowed.

The Plaintiff filed the First Amended Comamt on November 4, 2015, which contains
three counts: Count | to enforce the Consedgthent against the Estate; Count Il for breach of
fiduciary duty against the Defendant Michaelekigcapacity as PersdriRepresentative of the
Estate and as Trustee of the Trust; and Count Il to reach and apply the assets of the Trust in
satisfaction of the Consent Judgment. Defend@detsthe instant motion to dismiss the First

Amended Complaint on November 17, 2015.



Discussion
Standard of Review
Fed. R. Civ. P. 12(b)(6)

To overcome a Fed. R. Civ. P. 12(b)(6) motiowligimiss for failure to state a claim, a
complaint must allege sufficient facts “to stateairolto relief that is plausible on its face.”
Ashcroft v. Igbgl556 U.S. 662, 667 (200Bell Atlantic Cap. v. Twombly550 U.S. 544, 546
(2007). The plausibility of a claim svaluated in a two-step procestanning v. Boston Med.
Ctr. Corp, 725 F.3d 34, 43 fiCir. 2013). First, the court must separate the complaint’s factual
allegations, which must be accepted as true, ftemwonclusory legal allegations, which are not
entitled to the presumption of trutlhd. at 43;A.G. ex rel. Maddox v. Elsevier, In€32 F.3d 77,
80 (B! Cir. 2013). Second, the court must acceptréimaining factual allegations as true and
decide if, drawing all reasonabldenences in the plaintiffs’ favothey are sufficient to show an
entitlement to relief.Manning 725 F.3d at 43. The court draws on judicial experience and
common sense in evaluating a complaint, but n@ydisregard factuallagations even if it
seems that actual proof of anyrfpaular fact is improbablelgbal, 556 U.S. at 667, 129 S. Ct.
1949; Twombly 550 U.S. at 556, 127 S. Ct. 1955. Atioo to dismiss must focus not on
whether the plaintiff will ultimately prevail, buthether he is entitled to offer evidence to
support the claimsMitchell v. Mass. Dep’t of Corr190 F. Supp. 2d 204, 208 (D. Mass. 2002).

Dismissal is appropriate ihe plaintiff's well-pleadedacts do not “possess enough heft
to show that plaintiff is entitled to reliefRuiz Rivera v. Pfizer Pharm., L|.621 F.3d 76, 84 {1
Cir. 2008) (internal quotations amdterations omitted). Although detailed factual allegations are
not necessary, the standardduires more than labels and conclusions, and a formulaic

recitation of the elements ofcause of action will not do.Bell Atlantic Corp. v. Twombjy650



U.S. 544, 555 (2007):The relevant inquiry focuses on the reasonableness of the inference of
liability that the plaintiff is aking the court to draw from thacts alleged in the complaint.”
Ocasio-Hernandez v. Fortuno-Bursé#0 F.3d 1, 13 f1Cir. 2011).

Jurisdiction and Venue

Ordinarily, a federal court sihg in diversity must apply thchoice-of-law rules of the
state in which it sitsKlaxon Co. v. Stentor Elec. Mfg. C813 U.S. 487, 496 (1941). Although
Massachusetts is currently the forum of the cAsepna’s choice of law rules apply because
this diversity case was transferred from the DistifcArizona to the Distct of Massachusetts
upon the Defendant’s motioBee Fed. Ins. Co. v. XTRA Intermodal, ,|I2015 U.S. Dist.

LEXIS 91992, *24(D.Mass. July 12015) (ruling that, in a diveity case, once venue is
transferred pursuant to 28 U.S.C. 8§ 1404(a tthnsferee court must apply the choice-of-law
rules of the state where thetion was originally filed)CPC Int’l, Inc. v. Northbrook Excess &
Surplus Ins. C9.962 F.2d 77, 80 f1Cir.1992), as amended.

Under Arizona law, Courts follow the ‘ost significant relationship test” under the
Restatement (Second) of Conflict of Laws (1971 and Supp. 1988) (“Restatement”) in
determining choice-of-law issueSwanson v. Image Bank, In206 Ariz. 264, 268 n. 2, 77 P.3d
439, 441 n. 2 (2003¥3arcia v. General Motors Corpl195 Ariz. 510, 516-17, 990 P.2d 1069,
1075-76 (1999). Arizona follows the doctrine of de@age in resolving conflicts of laws, thereby
allowing the courts to apply diffené state laws to different issues based on the applicable choice
of law principleslin re Air Crash Disaster N& Chicago, lllinois on May 25, 197644 F.2d
594, 611 (1 Cir. 1981). The concept of depecage establishes the framework under which
different issues in a single case, arising out of a common nucleus of operative facts, may be

decided according to the subdige law of different state§ee Puthnam Res. v. Patemas8



F.2d 448, 465 (LCir. 1992), (citations omitted); seesalValue Partners S.A. v. Bain & Co.,
Inc., 245 F.Supp.2d 269, 274 (D.Mass. 2003).

Applying Arizona conflict of lawprinciples under the Restateméiit follows that
Arizona law governs the issues concerning the psag effect of the Consent Judgment and the
time limitations for bringing a claim against thegmnal representative of a decedent’s estate,
while Massachusetts law governs the issues comgethe claims against the Trust, as discussed
in Count .

Defendants argue that the First Amended Aampshould be dismissed with prejudice
for failure to state a claim upon which relief may be granted because the Trust cannot be held
liable for wrongful death, the Trust cannot be Hedle for the debts of the Estate, the assets of
the Trust are not reachable by the Plaintiff because the Trust is irrevocable, and because the
Trustee owes no duty to the Plaintiff.

Count | — Action on a Judgment

Little discussion is warranted on Count | for Action on a Judgment, as there are no legal
or factual allegations to suppaine claim. The stipulation entef®etween the parties resolving
the wrongful death claim resulted in the erdfyudgment against the Estate. Collectiibn,
allowable was to be against the Trust. Accordinglg,further discussion Count | is necessary.
Count Il — Breach of Fiduciary Duty

In Count Il of the First Amended Complaiftaintiff claims that Defendant Michaeles
owed him a fiduciary duty as a creditor of théaEs or Trust, and that he breached that duty by

his allegedly improper exercise of poweraagersonal representative and as trufdeéendant

1 As the parties agree that the Trust is governed by Massetts law, the Court will limit its discussion of this.
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argues that the claim is barred bg gtatute of limitations and furthehat as trustee he owes no
fiduciary duty to the Plaintiff.

To satisfy the elements of a claim for breatfiduciary duty, the plaintiff must allege
four elements: (1) existence @fiduciary duty arising from eelationship between the parties,
(2) breach of that duty, (3) damages, and (4) a causal relationship between the breach and the
damagesKriegel v. Bank of Am., N.ANo. 07CV12246-NG, 2010 WL 3169579, at *12 (D.
Mass. Aug. 10, 2010), quotir@estec, Inc. v. Krummenack867 F.Supp.2d 89, 97 (D.Mass.
2005).See als®Berkowitz v. BerkowitdNo. CIV.A. 11-10483-DJC, 2012 WL 769726, at *5
(D.Mass. Mar. 9, 2012). “A fiduciary duty existshen one reposes faith, confidence, and trust
in another's judgment and adviceDbe v. Harbor Sch., Inc446 Mass. 245, 843 N.E.2d 1058,
1064 (2006) (quotinyan Brode Grp., Inc. v. Bowditch & Dewef Mass.App.Ct. 509, 633
N.E.2d 424, 428 (1994)Conway v. Licatal04 F. Supp. 3d 104, 116 (D.Mass. 2015.

Defendants contend that the Trustee does noteoagty to Plaintiff, who is a creditor of
the Estate and not the Trust. “The generadgples governing theonduct of a fiduciary in
dealing with trust property have beaquently declared by this courfantazis v. Tsourides
No. 992362C, 2009 WL 2603147, at *13 (MaSsper. July 8, 2009), citingoston Safe Deposit
& Trust Co. v. Lewis317 Mass. 137, 140 (1944). “A trusteest exercise good faith and act
solely in the interests of the berdiries in administering the trustd. See also Restatement
(Second) of Trusts, § 170. Here, as he is nonafiary of the TrustPlaintiff has not shown,
by any plausible facts in the complaint, thdidaciary relationship existed, and Count Il will be

dismissed.



Count lll — Reach and Apply Interest in a Trust After Judgment

In Count IlI, the Plaintiff seeks to collech the Consent Judgment against the Estate by
reaching and applying the assets of the Trusatisfaction of that judgment debt pursuant to
M.G.L. c. 214, § 3(6). Defendantgares that the statute of limitatis has passed as to all of the
underlying causes of action, but failed to addtkeamerits of the reach and apply claim. In
theory, equitable interests in a trust may be reached and apyed=ngland Merchants Nat.
Bank of Boston v. Hos856 Mass. 331, 335 (1969). A creditor may “reach and apply” a debtor’s
interest in intangible properthat cannot otherwise be execusgginst in an action at law,
Mass. Gen. Laws c. 214, § 3(6), including atdes beneficial iterest in trustsTilcon Capaldi,
Inc. v. Feldman249 F.3d 54, 59 §1Cir. 2001). A statutory reacind apply claim requires a
showing of, “(1) the indebtedness of the defendaudt [that] (2) the defendant has property that
can be reached by the plaintiffs irtiskaction of the defendant's debAfericus Mortgage
Corp. v. Estate of BeJlNo. CIV.A. 12-10861-GAO, 2014 W1338294, at *4 (D. Mass. Mar.
31, 2014) quotinddunter v. Youthstream Media Networks, 11841 F.Supp.2d 52, 57 (D.Mass.
2002);lantosca v. Benistar Administrative Services, 1843 F. Supp.2d 148, 152 (D.Mass.
2012);see Springfield Redevelopment Authority v. GartdalMiass.App.Ct. 432, 691 N.E.2d
965, 968 (Mass.App.Ct.1998) (reach apgly action requires “estaliisient of an indebtedness
on the part of the principal defendant to therl#f and “collecting the debt, when established,
out of property rights which cannot be reacbadan execution”) (internal quotation marks
omitted);see also In re Martin468 B.R. 479, 485 (Bkrtcy.D.Mag012) (* ‘the plaintiff in a
non-statutory action to reach and gpplust be a judgment creditor™).

Here, because Michaeles agreed that the anofuhé judgment against the Estate by the

Plaintiff would be paidut the Trust, the Consent Judgmhsatisfies the indebtedness



requirement. The Plaintiff faces a greater cimgles however, when attempting to satisfy the
condition that the Trust can be reached.

The First Amended Complaint sets forth a kaygand detailed prodeiral history of the
multiple cases involved in this litigation, anaggests that funds or property were fraudulently
conveyed to the Trust before he committed thedaus, preparing for the significant debt that
may follow. Indeed, Plaintiff argues this in higdby but fails to plead specific facts that would
support a claim of fraudulent trsfier or concealment, even prio the stricter standards lofoal

andTwombly

Where fraud is alleged, the heightened plegdequirements of EeR.Civ.P. 9(b) apply.
Rule 9(b) provides: “ ... [A] party must statgth particularity the circumstances constituting
fraud or mistake.” Fed.R.Civ.P. 9(k);S. ex rel. Ge v. Takeda Pharm. C87 F.3d 116, 123
(1%t Cir. 2013). “This standard means that a ctaimp must specify the time, place, and content
of an alleged false representatiod.S. ex rel. Gagne v. City of Worcestesp F.3d 40, 45 (1st
Cir.2009) (internal quotations omittedge also AlternativBys. Concepts, Inc. v. Synopsys, Inc.,
374 F.3d 23, 29 (1st Cir.2004) (observing that cldiongraud typically must “specify the who,
what, where, and when of the allegetilise or fraudulent representatiorFjorillo v. Winiker,
85 F. Supp. 3d 565, 571 (D. Mass. 2015). Rule 9(@iges that a fraud gintiff must “state
with particularity the circumstances” that ctinge a fraud perpettad by this Defendent upon
this Plaintiff. It is not sufficient for the Plaintiff simply to state the desired conclusions, while
omitting a statement of the circumstances justg those disclaimers. Although here the claim
itself is not for fraud, “[e]ven when a plaintif not making a fraud claim, courts will require
particularity in the pleading if the causeamtion is premised on fraudulent conduct.” § 1297

Pleading Fraud With Particularity—In GenerdA Fed. Prac. & Proc. Civ. § 1297 (3d ed.).

10



Therefore, to the extent thRtaintiff's claims are grounded inaud, the heightened pleading
standards will apply.

The law of Massachusetts provides that:

(a) A transfer made or obligati incurred by a debtor is fraudat as to a creditor whose

claim arose before the transfer was made or the obligation was incurred if the debtor

made the transfer or incurred the obligatidthout receiving a reasonably equivalent

value in exchange for the transfer or obligatand the debtor was insolvent at that time

or the debtor became insolvent assuteof the transfer or obligation.
Mass Gen. Laws ch. 109A, § &ee alsdn re JohnsonNo. ADV 06-01199-WCH, 2008 WL
8664761, at *6 (B.A.P.%1Cir. June 13, 2008). A conveyanceyne fraudulent as to creditors
when it is made, or the obligation incurred, vitile actual intent to hinder, delay, or defraud
either presendr futurecreditors.David v. Zilah,325 Mass. 252, 255 (1950) (emphasis added);
Hoult v. Hoult 862 F.Supp 644, 649 (D. Mass. 1994) &iptiff has standing to raise a
fraudulent conveyance claim, even where tlegald conveyance occurred subsequent to the
transactions forming the basistbe underlying claim and befotiee plaintiff obtains a judgment
against the conveyancer”).

Here, Plaintiff bases his claim to reagiply the assets of éhTrust on the alleged
fraudulent behavior of Belangdyyt fails to state a claimifédraud. Plaintiff's only support for
basing his reach and apply claim in fraud is a fspatement in his brfi¢o support this theory:
“on the grounds that Belanger fraudulently conveyed his assets to the Trust shortly before he
knew he would incur a massive deéfat would render him insolveatising out of the murder of
the Plaintiff's parents.See Opp. of PlaintifDocket No. 48, p. 16. No further discussion in the
brief or in the Complaint suggaesthat the assets of the Trugere fraudulently transferred.

Plaintiff's claims fail to offer “the who, whatvhere, and when” of the alleged fraudulent

transfer seeAlternative System Coapts, Inc. v. Synopsya74 F.3d 23, 29 fi1Cir.2004),
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required to satisfy the heightene@ailing standard of Fed.R.Civ.P. Rl9ee als&poxy Tech.,
Inc. v. Daizo Corp.No. 2013 WL 2146844, at *1 (Mass. May 16, 2013), citinQcasio—
Hernandez v. Fortuno—Bursé40 F.3d 1, 12 fCir.2011) (quotingilwombly,550 U.S. at 555).
Count Il is therefore dismissed. As is commorewta district court dismisses a complaint under
Rule 9(b), the Court will dismigke claim without prejudice, witleave to further amend to cure

the deficiencies in the @aplaint as to Count Ill.

Conclusion

1. Defendants’ Motion to Dismiss (Docket No. 46pranted with prejudiceas to Count
Il and isgranted with prejudice as to all claims against Michael J. Michaeles as
Representative of the Estate of Donald Belanger.

2. Defendants’ Motion to Dismiss (Docket No. 46prainted without prejudice as to
Count Ill. Plaintiff has 21 days from thetdaof this order to further amend the
complaint pursuant to this Order. Any ameth@emplaint must be filed on or before
June 1, 2016.

3. Motion for a Hearing (Docket No. 49) denied.

2 The First Circuit has noted that “the specificity requirement extends only to the particulars of the allegedly
misleading statement itselfld. (citing Educadores Puertorriquenos en Accion v. Hernang8&z,F.3d 61, 66 1
Cir.2004)). “The other elements of fraud, such as intent and knowledge, may be averred in gersetéd téciting
Fed.R.Civ.P.9(b))See also HayduK,75 F.2d at 444 (stating that “Rule 9(b) requires ‘specification of the time,
place and content of an alleged false representation, btitencircumstances from wiiidraudulent intent could be
inferred.’ ) (quoting McGinty v. Beranger Volkswagen, If&S3 F.2d 226, 228 §1Cir. 1980)) (other citation
omitted).See Pearce v. Duchesneau Grp.,,I882 F. Supp. 2d 63, 72 (D. Mass. 2005).

12



4. Platinffs’ Motions for Leave to File Second Supplemental Motion (Docket No. 52)

and Motion for Leave to File Reply Motion (Docket No. 54) amenied.

SO ORDERED.

/s/ Timothy S. Hillman
TIMOTHY S.HILLMAN
UNITED STATES DISTRICT JUDGE

3 Parties are reminded that more is not always beteiicularly when it comes to repetitive and superfluous
motions. In the future, such pleadings shall be filed in accordance with Fed. R. Giv. P.
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