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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

JAMES J. TOMBENO, CIVIL ACTION
Plaintiff,
NO. 16v-40008TSH
V.

FEDEX CORPORATE SERVICES, INC.,
And BRENDA NYLEN CHRISTMAS
Defendants.

N N N N N N N N N N N

ORDER AND MEMORANDUM OF DECISION
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
(Docket No. 40)

January 9, 2018
HILLMAN, D.J.
Introduction
James Tombeno (“Plaintifffiled a complaint against his supervisor, Brenda Nylon, now
known asChristmagq“Christmas”), and FedEx Corporate Services, Inc., (“Fedidlectivdy
referred to as “Defendantsif) state court after being terminatedm employment. Pursuant to
28 U.S.C. § 1441, Defendants removed the action to this Cbetcomplaint alleges age
discrimination in violation of the Age Discriminatiam EmploymentAct and Massachusetts
General Laws chapter 151B; Gender discrimination in violation of Title Vllefiivil Rights
Act andMassachusetts General Laws chapter 134dstile work environment in violation of
the Age Discrimination iEmploymemn Act and Massachusetts General Laws chapter 151B

Retaliation in violation of Title VII of the Civil Rights Act arddassachusetts General Laws
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chapter 151; Breach of express or implied contract. For the reasons statedheeDefehdants
motion for sumnary judgments granted
Eacts

Plaintiff had been employed by FedEx for more than 22 years prior to being terminated
on May 14, 2014. His job title was Business Development Sales Executive and he was 63 yea
old at the time of his termination. Defendant Christmas, was a District Sales Mandger
Plaintiff's supervisor for the four years leading up to himteation.

In 1991, when Plaintiff was first hired by FedEX, he signed an agreement which ¢hclude
a statenent permitting the company tequest heindergo a medical examination, including drug
and alcohol test3 his agreement also indicated, in all capital lettdvat, Plaintiff's employment
could be terminated with or without cause and without notice or liability whats@é\aary time,
at the opion of either the employee or employ&dditionally, Plaintiff signed a handbook
acknowledgment every year confirming his understanding of hisogmgeint as an at will
employee.

Plaintiff performed well at his job which was acknowledged by FedEx on a number of
occasions. In 2013, Plaintiff received FedEx’s President’s Club daahis work performance
and an MVPaward after being recommended®gristmas

FedEx conductperformance reviews once or twice a year. Jlaedard evaluation
formsusedare created in MemphisAll employees, depending on their job titlese subject to
certainrequirements and expectations by FedEx. One of these expectations is theafumbe
sales calls a sales executsl®uld schedulper day Prior to his terminatiorChristmas told
Plaintiff to make five to six sales calls a dag’hen Plaintiff informed Christmabat he would

do his best to comp)yshe threatened to take avithg trip Plaintiffhad won as a result of



winning an award from FedE&hristmas also threanied to put Plaintiff on a planner if he did
not makethe expected number of sales calls a day

In December of 2013, on his w&y ameeting in Boston, the Plaintiff got a flat tire
While fixing the flat tire Plaintiff dirtied his shirt resultingh him being underdressed at the
meeting. During a break or after the meeting, Christmas took Plaintiff to #heysited at him
and told him that he should wear a suit to work every day. Christmas wouéd R&intiff
explain why he was not dressappropriately During a differenmeetingPlaintiff was clicking
his pen. Christmas approached Plaintiff, grabbed the pen from his hand and threw.it at him

On March 5, 2014, Plaintiff had back surgery. Hedfifor workers ompensation
benefits after the surgery claiming he had been injured while on a sales catiblre@013 He
may have had a phone conversation Wthistmasafter his fallinforming her that hbad been
injured while working. Plaintiff and Christmas exchanged a number ail®tretween October
28, 2013 and October 31, 2013 discussing Plaintiff's back injury. None of the emails included
information onhow Plaintiffwasinjured A notewritten by Plaintiff's doctor states that Plaintiff
told him that the condition of his bagkas not due to any particular injury. Plaintifi@rkers
compensatiomlaim was denied by FedEx’'s workers compensation carrier. Plaintiff secured
counsel, appealed that denial daer settled his claimAt no point did Christmas file a workers
compenston claim on Plaintiff's behalf.

After being out of work due to back surgePjaintiff returned in early May014.
Christmas scheduled a joint sales ride with bmty a few daysfterhis return During joint
sales ridesChristmas would sometimes ride in the same vehicle as her employee while other
times she would drive sep#eby in her own vehicle. On May 8, 2014, Christmas and Plaintiff,

eachdrovesemrately in their own vehicles during tjent sales ride.



After atending some of the calls that were scheduled for that day, Christmas apgroache
Plaintiff's carand smelled the odor of marijuana when Plaintiff opened his car dadhis
time, Christmas told Plaintiff that she was ending the joint sales ride anddazdkk to her car.
She proceeded to cdilm Wallace a human resources advisor for FedEx, to inform him of the
events that had transpired and to determine appropriate next steps. Christniasesilyse
informed her assistant, Lisa Murzythatshe was ging to suspend Plaintiff becaudeesmelled
marijuara on his car or on his person.

On Saturday, May 19 Christmas received an email from Wallace indicating that the
legal department recommendibeat shaequesthe Plaintiff to submit to a drug tesand on
Monday a drug test was scheduled in Springfi€tiristmas called the Plaintiff to inform him of
the drug test scheduled that day. While speaking with Plaintiff on the phone, Chirdonasd
him that she had smelled marijuana in his vehiclendutheir joint ridealong and that FedEx
was ordering a drug test in Springfield that dalgristmas followed up with an email confirming
the time and location and stating that Plaintiff would be suspended if he failed ity coith
the request. At nortie did Christmas offer to transport Plaintiff to the test.

Shortly afterthis phone call, Plaintiff called Christmas back and informed her that he
would not be going to Springfield for the drug t€dtristmas sent another email to the Plaintiff
statingthatif Plaintiff he was refusing the test, he was suspended withoutnp&pext steps
were determined, includirthe possibility of termination. Plaintiff admits tHs was aware that
refusal to submit to therugtest could result in termination

On May 14, 2014 Plaintiff, Christmas and another manager, Seth Johnson, met at the
Westborough FedEx station. During the meeting, Christmas terminatedfPaaidtprovided

him a written letter stating that the reason for his termination was his viotdttbe



Alcohol/Drug Free Workplace policy; Plaintidid not sign the document. A female who did not
perform as well as Plaintiff was hired to replace him.

Legal Standard

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgement as a mattér of law
Fed.R.Civ.P. 56(a). A genuine issue of material fact exists when the disputed ewtmed
in the light most favorable to the nonmoving party, would not lead a reasonable jury to resolve
the issue in favor of the nonmoving parmderson v. Liberty Lobbinc., 477 U.S. 242, 247-

48 (1986). If the nonmoving party’s argument states merely conclusory allegatiprnshable
inferences, and unsupported speculation, summary judgment for the moving paptpwiate.
Frankel v. United States Postal Se®6 F. Supp. 2d 19, 24 (D. Mass. 2000).

Age Discrimination ADEA and M.G.L. c. 151B

In Massachusettsiloyers are prohibited from discriminating against employees based
on their age under the Age Discrimination in Employment ActMasis. Gen. Laws. 151B.
The analysis of discriminationclaim filed pursuant to the ADEA anch@pter 151B & so
similar that they can be analyzed toget@etlamson v. Walgreen G&@50 F.3d 73, 78 FiCir.
2014). It is the employee’s burden to prove that but for his employer’s discriomphé would
not have been terminatett. If the employee fails to establish direct evidence of age
discrimination,the McDonnell Douglasurdenshifting frameworkis used t@analyze whether or
not discrimination has occurred. (Citing McDonnellDouglas Corp. v. Gree11 U.S. 792,
802-05 S.Ct. 1817, 36 L.Ed.2d 668 (1973)).

The first step itheMcDonnell Douglagramework requires the employee to establish a

prima facia case of aghscrimination by showing (ithe employee was 40 years or older at the



time of termination; (2) his work performance met the employer’s legitimate expastd®) he
suffered aradwerse employment action and; (4) the employer filled his position showing the
continued need for servicddelendez v. Autogermana Iné22 F.3d 46, 50 §1Cir. 2010).

Once established, the burden shifts to the employer to articulate a legitimatiscroninatory
purpose for the terminatiorVelez v. Thermo King de P.R., In685 F.3d 441, 447 {Cir.

2009). Ifthe employer isuccessful, the burden of persuasion falls againeg@mployee to
show, ‘by a preponderance of the evidertbat the employer’s articulated reason for the
[termination] is pretextual and that the true reason for [it] is discriminatGgmezGonzalez v.
Rural Opportunities Ing 626 F.3d 654, 662 (1st Cir. 2012).

In the present case, elements one and three are undispoesl/er, Defendants argue
Plaintiff has failed to establish facts to support elements two and four. Defeimdantsctly
argue that becauslee employee hired to take his position, Patriczarld (“Harris”), was in her
fifties? (a member of the protected clpBaintiff fails to establish this element of iema facia
case of age discriminationAdditionally, the Defendants argue that Plaintiff cannot establish
that his work performance met FedEx’s expectations because he failed to eothgheir
Alcohol/Drug Free Workplace policy and the agreement subjecting himseligdehts upon

requesfrom his employer. Notwithstanding Defendants arguments, | find it appromriate t

! Plaintiff was terminated on May 14, 2014 making him 63 years old and within the protected
class at the time he suffered the adverse employaation of being terminated.

2 It appears that Harris was in her fifties at the time she took Plaintiff's positioeMeoythe
record is not clear as to her exact age.

3This fact alone does not negate the inference that the termination was a resallt of ag
discrimination.O’Connor v. Consolidated Coin Caterer Corfa16 S.Ct. 1307, 310 (1996);
Knight v. Avon Products, Inc438 Mass. 413, 423-25 (2003he fact that Harris is
“significantly younger” than Plaintiff can infer that Plaintiff has estalelish rebuttable
presumption of discriminationd. at 425 (A five year age gap was found to be significant
however, using a five year age gap standard is not a bright line rule and should natiealigm
exclude a plaintiff's claim where the disparity in age is less than five)years
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assume that Plaintiff has established a prima facia case for discrimipatiaunse the underlying
issues presented in this case are whether or not Plaintiff's terminatga pretexor
discriminatory motivesSeeGomezGonzalez626 F.3d at 662The court found it “expeditious
and appropriate” to assume the plaintiff established a prima facia case when tlo¢ theacase
was determining whether the stated reason for termination was pretextual).

Furthermore, | find that Defendants have met their burden of artiaykategitimate,
non-discriminatory purpose for Plaintiffs termination; failing to submit to a requestegtest in
violation of FedEx policy. Therefore, | move to the analysis of whether or natifflaas
sustained his burden of showing that the stated violation of FedEx policy is a pretext for
Defendants true discriminatory reason terminating Plaintiff.

It is the plaintiff's burden to show that the pretextual reason for terminatirgetimeiff
was “to cover up the employer’s real motive” of age discriminadaamson v. Walgreens Co
750 F.3d 73, 79 (1st Cir. 2014) (quotiAgevedeParrilla v. Novartis Ex-Lax, Ing 696 F.3d
128, 143 (1st Cir. 2012). Pretext can be shown by “weaknesses, implausibilities, iecoresst
incoherencies, or contradictions in the employer's proffered legitimasems' such that a
factfinder cauld infer that the employer did not act for the asserted non-discriminatory reasons.”
Straughn v. Delta Air Lines, Inc250 F.3d 23, 42 (1st Cir. 2001) (internal quotation marks
omitted). Calling into question the employer’s reason for termination isnuatgh Bonefont-
Igaravidez v. Int'l Shipping Corp659 F.3d 120, 124-25 (1st Cir. 2011). The plaintiff must point
to specific facts to support the argument that his termination was “not only a shamshbuat a
intended to cover up [it's] real....motive discrimination.”ld. at 125 (citingAzimi v. Jordan's
Meats, Inc, 456 F.3d 228, 246 (1st Cir.2006) (internal quotation mark omitted)). In other words,

there must be a nexus between the employer’s stated reason for terminatios fats asserted



to support the employee’s argument of discriminatory preBoxefont-lgaravidez659 F.3d at
124.

The facts in the present case are not sufficient to show a pretext for distamorathe
basis of ageThe Plaintiff points to the fact that three or fiemployee$hired by Christmas
were under the age of 40Plaintiff's replacement wagounger and did not perform as well as
him, and the fact that Christmas simultaneously violated the policy under which th&fRlast
terminatedas evidence of discrimatory pretext. However, the Plaintfffils to articulate a
nexus between these facts and Defendstated reason for his terminatjorfusal to comply
with a requested drug test in violation of FedEx policy.

Plaintiff asserts that Christmas is @y individual who discriminated against him.
However, theecord demonstrates that it was not Christmas’ decision, but FedEx’s legal
department’s decision to requésatPlaintiff submit to a drug test. In fact, the record shows
thatbecause&€hristmas was not familiar with the Alleol/Drug Free Workplace policshe
contacted a human resource advisor for guidancappropriate next stepad waited to receive
further instruction from the legal department. Furthermore, it is undisputeat thattimeof
his refusal to submit to the drug teBlaintiff was aware that his refusal coslabjecthim to
termination.

| find Christmas’ level of cautiousness, the Plaintiff's understanding qfdtential
consequences, and lack of additional facts to stgge discrimination to be inconsistent with a

pretext for discrimination. Therefore, ewetth the presumption that Plaintiff established a

4t is unclear on the record how many employees Christmas hired.

5“[l]n a disparate treatment context, ‘statistical evice..., in and of itself, rarely suffices to
rebut an employer’s legitimate, nondiscriminatory rationale for its decisionrtosgisin
individual employee.”Bloomfield v. Bernardi Automall Trust70 F. Supp. 2d 36, 45 (D. Mass.
2001) (quotind-eBlanc v.Great Am. Ins. Co 6 F.3d 836, 848 (1st Cir. 1993)
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prima facia claim for age discriminationfind that hefailed to provide sufficient facts to allow a
reasonabléactfinder to find discriminatory pretext and the Defendants are entitledrimary

judgment, as a matter of law.

Sex DiscriminationTitle VIl and M.G.L. c. 151B

Similar to age discrimination, sex discrimination claims under Title VIl of the Civil
Rights Act andMass. Gen. Lawslt 151Bcan be analyzed togetheéPackard v. Commonwealth
Exec. Office of Pub. Safe@ivil Action No. 08-11782 GAO, 2011 U.S Dist. LEXIS 111055 at
*33 (D. Mass. Sept. 28, 2011A.prima facia case for sex discrimination requires showing that
(1) plaintiff is a member of a protected class; (2) plaihidf$ suffered an adverse employment
action (3) discriminatory animuand (4) a link between the discriminatory animus and advers
termination action against plaintiféeal v. Bd. of Selectmen of Hinghatd9 Mass. 535, 544
(1995). TheMcDonnell Douglasurden shifting framework discussed above is also used to
analyze aex discrimination clainGunther v. Gap, In¢1 F. Supp. 2d 73, 77 (D. Mass. 1998).

The Plaintiffcannot establish a claim of discrimination the basis of se®laintiff
suggests Christmas’ pattern of terminating “similarly situabdder males is evidence of
discriminatory animus. He points to the fact that Christmas terminated threafteebeing put
on plannersHowever this argument failbecausehe two other men who were terminatad
Christmaswverenot similarly situated to the Plaintiff. The first two men were terminated for lack
of performancevhile the Plaintiff was terminated for violating the Alcohol/Drug Free

Workplace policy? SeeAdamson v. Walgreens G@50 F.3d 73, 79 (1st Cir. 201@Yhere the

® The Plaintiff argues that Christmas had impractical expectations of his wéoknpance
(specifically pointing to the number of sales calls required per Hayyever,Plaintiff was not
terminated as result of his work performance and there is no evidence to support that this
impractical expectation was in relation to discrimination on the basis of seg.or ag
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court found that the two employees who were punished for a firsstimliar offensavere

materially different than an employee who subsequently was terminatedeiworalsimilar
offense).Additionally, one of the men had been placed on a planner for insufficient performance
prior to Chrstmas becoming his supervisor. The mere fact that two other men were terminated
by Christmas, is not enough to show a pattern of discrimination based on gender.

Lastly, Plaintiff admits that he was unaware of any similarly situation women who had
been treated differently than he was. He testitredl he never heard Christmas make any
comments that suggested to him that he was being discrichiagéénst because of his gender.

ThePlaintiff has failed to present sufficient fathst would permit aeasonable fact
finderto concludethat histermination was more probably than not caused by discrimination.
Therefore, he has failed to establish a prima facia case for sex discriminatiwe &efendants
are entitled to summary judgment on these claims, as a matter of law.

Hostile Work Enviroment ADEA and M.G.L c. 151B

Pursuant to 29 U.S.C. 8623(a)(1) and 631(a) under the ADEA and Mass. Gen. Laws
ch.151B, 81 and 8 4(1B), employers are prohibited from creating hostile work environhents.
establish a valid clainaf hostile work environmenthe evidence must support a claim that the
workplace was “permeated with discrimination, intimidafiodicule, and insults that [are]
sufficiently severe or pervasive to alter the conditions of [plaintiff'shleyment and create an
abusive working environmenttarris v. Forklift Sys., Ing 510 U.S. 17, 21 (1993); See also
Weeks v. Lower Pioneer Valley Educ. Collaboratiize Mass., No. 14-30097-MGM (Feb. 19,

2016). There is 0 preciseformulato analyzea hostile work environment claibut rather lhe

" To the extent that Plaintiff reiteratdse same argumentsade in the age discrimination
discussion in this section, the same reasoning above applies.
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inquiry is specific to the particular facts and circumstances of eachleasez v. Horizon Lines

Inc., 804 F.3d 1, 6 (2015). When analyzing a hostile work environment clamg factors the

court should loolat are the severity of the alleged conduct, the frequency it occurs, whether it is
physical or humiliatinggompared to mere insults, and whether or not it reasonably interfered
with the plaintiff's work performanced.

The Plaintiff points tahe followingincidents tosupport hihostilework environment
claim: (1) Christmaggrabbed Plaintiff's pen out of his hamdthe middle of a meetingnd threw
it at hiny (2) aco-worker warnedlaintiff that Christmasvas on a “warpath”; (3¢thristmas
failedto provide guidance on FedEX’s leave policy and workers compensgt)dchristmas
addressethe fact that Plaintiffvas not dresseappropriaty/ at a meeting; (3) Christmas
threatenedo put Plaintiff on a planner if he did not complete the required nuoflsales calls
per day (4) Christmas threatendd take away a travel prizee had earneid he failed to comply
with the number of sales calls per day requirem@)Christmas’ comment to Plaintiff upon his
return to work that she didn’t thirfklainiff was coming back(6) Christmas schedulealjoint
sales ridealong shortly after Plaiiif's return from back surgery; (@nd Christmas accused
Plaintiff of illegal drug use

The Plaintiff fails tomeet the severe or pervasive standard requiredtédlish a hostile
work environment claimThe First Circuit has statefat “the hostile work environment
standard must be kept ‘sufficiently demandih@'Rourke v. City of Providenc235 F.3d 713,
729 (1st Cir.2001) (quotingaragher v. City of Boca RatoB24 U.S. 775, 788, 118 S.Ct. 2275,
2283-84, 141 L.Ed.2d 662 (1998))ost of the alleged misconduct by Christmas that Plaintiff
points to is consistent with the role of a supervisor; addressing inappropriate tiverk at

threatening negative consemnces for lack of work performance, scheduling a joint sales ride.
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The pen incident and the “warpath” incident carry the most weight with regatiis tlaim.
However, the record shows that the warning of Christmas being on a “warpath’bgiaeco-
worker to Plaintiff was one of a number of warnings that thevaker admitted to giving other
employees under Christmas’ supervision. Additionally, the pen incident, while inapggopr
behavior by Christmas, does not rise to the level of bgegrieatd with discriminatory
intimidation, ridicule, and insult that [wa]s sufficiently severe or pervasiadter the conditions
of [Plaintiff's] employment and create an abusive working environmgéontanez-Nunez v.
Janssen Ortho LL(A47 F.3d 50, 56 (1st Cir. 2006) (quotiNgt'| R.R. Passenger Corp. v.
Morgan,536 U.S. 101, 116, 122 S.Ct. 2061, 2074, 153 L.Ed.2d 106 (2002)).

ThePlaintiff relieson the statement th@hristmas created a hostile work environment by
“singl[ing] [the Plaintiff] out fordisparate treatment whenever circumstanceddyeermit” to
support the fact that Christmas’ behavior was specifically targeted atifPldDdocket No. 46, p.
12). However, this conclusory statement is exactly the kind that cannot be reliesh upon i
detemining whether a genuine issue or material fact extstskel v. U.S. Postal Seno6 F.
Supp. 2d 19, 24 (D. Mass. 2000). Without factual sugmenhitting areasonable fact finder to
conclude thaChristmas’ treatmemwas discriminatory and rose to thervasiveor severdevel
of harassmendr discrimination, the Defendants are entitled to summary judgWérgks vs.

Lower Pioneer Valley Educ. CollaboratiM@. Mass., No. 14-30097-MGM (Feb. 19, 2016).

8 “Offhand comments, and isolated incidents (unless extremely seriouspwimount to
discriminatory changes in the ‘terms and conditions of employmetardgher v. City of Boca
Raton 524 U.S. 775, 788 (1998) (quoti@mcale v. Sundowner Offshore Servs.,, 1623 U.S.
75, 82 (1998)).
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Retaliation ADEA and M.G.L ¢c.151B

In addition to prohibiting discrimination, the ADEA and Mass. Gen. Laws ¢.151B also
protect individuals who invokeitherstatutes protections by making it “unlawful for an
empbyer to discriminate againahyof his employees...because such individual...has opposed
any practice made unlawful by this section, or...made a charge, testifiecedyssigtarticipated
in any manner in an investigation, proceeding or litigation under this chapter.” 29 U.S.C.
8623(d). Falling in line with theother claims discusseabove, in the absencedifect evidence
of retaliation the courts utilize th&cDonnell-Douglasurden shiftingramework Ramirez
Rodriguez v. Boehringer Ingelheim Pharmaceuticals, #25 F.3d 67, 84 F1Cir. 2005).
Plaintiff must show that he engaged in protected conduct, suffered an adverse employarent act
and a causal connection between the adverse employment action and the protectedaoaiduct
84.1t is not required that the Plaintiff's asserted protected activity consamugEA violation
but only that the plaintiff had a reasonable, gtaith belief that a violation occurrexhdhe
acted on it, which themployer knewand thereforeetaliated. Id.

Protected activiy is theopposition of unlawful conduct under the statutes or the filing of
a complaint or otherwise participating in a proceeding involving such miscoshadtlass.
Gen. Laws ch. 151B § Zhe Plaintiff has failed tallegefactsto support the fadhat he
engaged in angrotected activityand the Defendants are entitled to summary judgment as a

matter of law on this claim.

% In his Opposition memorandurBlaintiff assertghathewas retaliated against for filgy a

workers compensation claim. However, in the Amended Complaint, Plaintiff pleaos df
retaliation under the ADEA and Mass. Gen. Laws ch. 151B and not under Mass. GenhLaws ¢
152, § 75B. Even iPlaintiff timely plead a claim under Chapter 182 claim would fall
becausé¢here are no facts to support a link between the Plaintiff's workers’ comensiatim

and his termination.
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Breach of Express or Implied Contract

To sufficiently state a claim for breach of contract, the plaintifst allege‘'at a
minimum, that there was\alid contract, that the defendant breached its duties under its
contractual agreement, and that the breach caused the plaintiff dafagé. v. The Pub. Sch.
of Northborough-Southborough Massachusei83 F. Supp. 3d 289, 296 (D. Mass. 2015)
(citing Davis v. Dawsonl15 F.Supp.2d 64, 128 (D.Mass.1998)).

The Plaintiffassertshat the Defendants breached their contogdiiling to comply with
the specific steps as listed in the employee handbi@bing thatransportation should be offered
upon requedbr adrug test Although an employee handbook can be construed to be a contract,
the Plaintiff has failed to articulate why, in the instant case, the handbook sholrstéad
Plaintiff reiterates his argumetitatthe failure to comply with the stepst forth in the handbook
is evidence of pretext. Sé¢obson v. McLean Hosp. Carpgl02 Mass. 413, 415, 522 N.E.2d 975
(1988). Havingailed toestablish the existence of a contract as required to state a claim for
breach of contract find thatDefendarg are entitled to summary judgment as a matter of law.

Conclusion
For the foregoing reasons, the Defendants Motion for Sumradgnient Docket No. 40

is granted.

SO ORDERED.

/s/ Timothy S. Hillman
TIMOTHY S. HILLMAN
DISTRICT JUDGE
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	For the foregoing reasons, the Defendants Motion for Summary Judgment (Docket No. 40) is granted.
	SO ORDERED.

