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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
ELIAS WATSON. )
Plaintiff, )

) CIVIL ACTION

) NO. 16-40133-TSH
V. )

)

DAVID MITA, as Police Officer of the City )
Of Worcester and Individually; STEPHEN )
PIGNATARO, as Police Officer of the City )
Of Worcester and Individually; THE CITY )
OF WORCESTER; KIRSCH LIQUORS, )
ROBERT KIRSCH; and JOHN BROYLES )
Defendants. )

)

MEMORANDUM AND ORDER ON DEFENDANTS’
MOTIONS TO DISMISS
September 29, 2017

HILLMAN, D.J.
Introduction

Plaintiff Elias Watson (“Plaintiff” or “Watson”) filed a multi-count complaint alleging
various federal and state civigtits violations and common lawart claims against Defendants
David Mita and StepheRignataro, Police Officers for that€ of Worcester, the City of
Worcester (collectively, “the City Defendants”), Kirsch Liquakyng with store owner Robert
Kirsch and store employee John Broyles (colety, the “Kirsch Defendants”). Defendants
move to dismiss all counts in the complgntsuant to Fed. R. Civ. P. 12(b)(6) on numerous
grounds, including that the claims fail as a matter of law, are time barred, and/or lack sufficient
factual support.

Plaintiff's Claims are as follows:
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Count | — Violation of Federal Civil Rights - 42 U.S.C. § 1983 against Defendants Mita,
Pignataro and City of Worces (Excessive Force and Uas®mnable Seizure - Fourth and
Fourteenth Amendment);

Count Il — Violation of Federal Civil Rights42 U.S.C. § 1983 against Defendants Mita,
Pignataro and City of Worctes (Failure to Intervenena/or Report Misconduct - Fourth
and Fourteenth Amendment);

Count Il — Violation of Massachusetts CiRights Act (G. L. c. 12, 88 11H -I) against
Defendants Mita, Pignataend City of Worcester;

Count IV — Violation of Federal Civil Rights42 U.S.C. 8 1983 against Defendant City
of Worcester (Monell/Supervisory Liability);

Count V — Assault and Battery against Defants Broyles, Kirsch Liquors, Robert
Kirsch, Mita and Pignataro;

Count VI — Abuse of Process against All Defendants;

Count VII — Violations of Federal drState Civil Rights 42 U.S.C. § 1983 -

Malicious Prosecution against All Defendants;

Count VIII — Fraud, Misrepresgation, and Deceit against Defendants Broyles,Mita and
Pignataro;

Relevant Facts

On the evening of March 9, 2013, apeoximately 8:00 p.m, Plaintiff visited
Kirsch Liquors located at 646 Main StreedMiforcester, Massachusetts. Sometime thereafter,
Worcester police officers StephBmgnataro and David Mita wetdkspatched to Kirsch Liquors
for a disturbance or fight involrg the Plaintiff and an employeeirsch Liquors. Prior to the
arrival of the Officer Pignatarand Mita, Plaintiff was in # store, arguing with Defendant
Broyles, a Kirsch employe&eeExhibit 1 to City Defendast Memorandum, Kirsch Liquor

store surveillance (hereinafter, “Ex. #’)n the surveillance footage, Broyles can be heard

1 Although store surveillance was attachethis City Defendants’ motion, this Court may consider it in the context of a motion
to dismiss. On a motion to dismiss, t@urt may properly take into account faypes of documents outside the complaint
without converting the motion into one for summary judgmentdétyments of undisputed authenticity; (2) documents that are
official public records; (3) documents that are central to plaintiff's claim; ardb@)ments that are sufficiently referred to in the
complaint.”Nolet v. Armstrong197 F. Supp. 3d 298, 308 n.8 (dass. 2016).
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asking Plaintiff to leave the store. (Ex. 1 andr@taint, 9 33). Plaintiff yelled and swore at
Broyles in the store, stating Wish one of y’all will touch mend I will show you a knife.” (Ex.

1) Plaintiff then challenged Byles to “F*** with me.” (Ex. 1). A female employee of Kirsch
can be observed on the phone speaking withcéater Police Department emergency dispatch.
(Ex. 1). Plaintiff then approached the coungard continued to argue with Broyles. (Ex. 1).

Plaintiff was pushed to the ground by Broyles<.(E). He got back on his feet, refused to
leave the store, engaged in argutsemith other patronef the store, while continuing to yell at
Broyles. (Ex. 1 and Complaint, 1 36 and &pecifically, Plaintiff sated to Broyles, “you
f***ed with the wrong person,” “I am coming back;I' will be your worst nightmare,” “I will
beat your f***ing punk a**,” and “I have a son am@ will murder him.” (Ex. 1). At about this
time, Officer Pignataro entered the store ahderved the Plaintiff’'s behavior. (Ex. 1 ssek
Exhibit 2 to City Defendants’ Memorandum, \WMnhcident Report oOfficer David Mita,

Exhibit 2, hereinafter “Ex. 2”). Officer Pignataapproached the Plaintiff and advised him to
calm down. (Ex. 1). The Plaintiff then advanced tah@fficer Pignataro and stated that he had
a knife. (Ex. 1 and Ex. 2). Officétignataro attempted to restraie Plaintiff, brought him to the
ground and handcuffed him. (Ex. 1 and Ex. 2¥idc@f Mita arrived on the scene after the
Plaintiff had been brought the ground, and secured. (Ex. 1).

Plaintiff was charged in Woester District Court witklisturbing the peace and two
counts of assault with a dangerous weapon (kaifiel released on persbnacognizance. At the
Plaintiff's trial on September 19, 2014, the DsttiCourt allowed the defense motion for a
required finding of not guilty on all counts. (Cphaint at { 55). Plaiiff filed this action on

September 16, 2016.



Standard of Review

On a Rule 12(b)(6) motion to dismiss, theurt “must assume the truth of all well-
plead[ed] facts and give pidiff the benefit of all reasonable inferences therefrdruiz v. Bally
Total Fitness Holding Corp496 F.3d 1, 5 fLCir. 2007) (citingRogan v. Meninol75 F.3d 75,
77 (X' Cir. 1999)). To survive a motion to dismisise plaintiff must state a claim that is
plausible on its facaBell Atl. Corp. v. Twomb\550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d
929 (2007). That is, “[flactual allegations mbstenough to raise a right to relief above the
speculative level, ... on the assuroptthat all the allegations inglcomplaint are true (even if
doubtful in fact).”ld. at 555, 127 S.Ct. 1955(internal citats omitted). “The plausibility
standard is not akin to a ‘probability requiremetit it asks for more than a sheer possibility
that a defendant has acted unlawfullikshcroft v. Igbgl556 U.S. 662, 678, 129 S.Ct. 1937
(2009) (quotingTwombly 550 U.S. at 556, 127 S.Ct. 1955). Dismlissappropriate if plaintiff's
well-pleaded facts do not “possesmugh heft to show that phaiff is entitled to relief.”"Ruiz
Rivera v. Pfizer Pharm., LLG21 F.3d 76, 84 £1Cir. 2008) (internal cotations and original
alterations omitted). “The relevant inquiry focuses on the reasonableness of the inference of
liability that the plaintiff is asking theotrt to draw from the facts alleged in the
complaint.”Ocasio—Herna ndez v. Fortufio—Burse40 F.3d 1, 13 f1Cir. 2011). A motion to
dismiss premised on the running of the applicatdéute of limitations will be granted “when the
pleader’s allegations ‘leave no doubt thatasserted claim is time-barredsbrelik v. Costin
605 F.3d 118, 121 $1Cir. 2010) (cite to quoted case omitted).

Discussion
Both the City and the Kirsch Defendantsexrs that Plaintiff’'s Complaint must be

dismissed because, 1) Plaintiff's claims for fedleivil rights violationgCounts I, Il and 1V),



state civil rights violabns (Count Ill), assduand battery (Count Vabuse of process (Count
VI) and fraud, misrepresentation and deceit (@odll) are time-barred by the applicable
statute of limitations; and 2) Plaintiff's fedeeald state claims for malaus prosecution (Count
VII) fail as Plaintiff did not suffer a post-arraigemt deprivation of liberty, and Defendant City
police officers had sufficient probable causeffectuate Plaintiff’'s arrest on March 9, 2013.

Plaintiffs' Section 1983 Claim{€ounts I, ll, and IVAgainst the City Defendants

Section 1983 does not contaibuilt-in statute of limitationsNieves v. McSweene341
F.3d 46, 51 (¥ Cir.2001). For section 1983aims, a federal court applies the forum state’s
limitation period governing peonal injury actiondd. Massachusetts has adb-year statute of
limitations for personal injury actions. Mass.Gen.L. ch. 260, § 2A. “Although section
1983 borrows its limitations period from state law, the accrual date for a section 1983 claim is
measured by federal law. Under federal law, saichuse of action aess ‘when the plaintiff
knows, or has reason to know of the injury on which themact based.’ "Alamo—Hornedo v.
Puig, 745 F.3d 578, 581 {1Cir.2014) (internal citations and citation to quoted case omitted).
“[A] plaintiff is deemed to know or have reastinknow at the time of the act itself and not at
the point that the harmful consequences are fdlbran Vega v. Cruz Burgp837 F.3d 14,20
(1st Cir.2008). Furthermore, for statuteliafitation purposes, each section 1983 claim is
analyzed independentl$eeNieves 241 F.3d at 52-5Fee als®&alcedo v. Town of Dudle§29
F.Supp.2d 86, 98 (D.Mass.2009).

Plaintiff alleges that Officers PignatarodaMita violated his Burth and Fourteenth
Amendment rights by using excessive force dutimgPlaintiff's arrest on March 9, 2013 and by
falsely reporting the events related to the arrest shortly thereafter. Plaintiff's further alleges that

the Officers failed to intervene and preverd #tleged excessive use of force during the



Plaintiff's arrest. Against the Cityf Worcester, Plaintiff allegesMonell claim for employing
policies and customs that served as a direecatithe Constitutional deprivation he sustained
on the date of the arrest.

Because the Plaintiff became aware that lgistsi had been violated at the time of his
arrest, March 9, 2013, the limitation period for the afsexcessive force, false reporting, failure
to intervene and thiglonell claim against the City accrue on tldate. Since Plaintiff did not file
this present action uhSeptember 16, 2016, those actions are time barred.

Plaintiffs MCRA Claim (Count lIAgainst the City Defendants

Plaintiff's Complaint also sets forth anQWRA claim against Officer Pignataro and Mita
and the City of Worcester. As the City, it is wellsettled that a municipality cannot be held
liable under the MassachuseCivil Rights Act (MCRA), G. L. c. 12, § 11%ee Howcroft v.
City of Peabody51 Mass. App. Ct. 573, 591-93 (2001). Amcipality is not a ‘person’ under
the MCRA, which precludes the City’s liabilitiRinsky v. Trustees of Boston UnR010 WL
5437289, *7 (D.Mass.2010). Plaintiff's Complaint appeto allege thahe Defendant Officers
violated his state civil rightsdm the date of arrest, March 9, 2013, until the resolution of his
criminal proceedings on September 19, 2014. (Campl{ 82-85). Platiff's MCRA claim is
also time-barred by the statute of limitationstasises out of his arrest on March 9, 2013.

The Massachusetts Civil Rights Act is subjecthe three-year limitations period as set
forth in G. L. c. 260, 8 5B. “The statuterfimitation for an actn filed under the MCRA
“begins running once a plaintiff knows or haagen to know of the alleged wrongful acts. A

plaintiff need not know the extent severity of the harm sufferedSampson v. Town of

2 Plaintiff argued in his memorandum and again at the hearing that the actions of the Defenhathies fime of the
arrest up to and including the trial on September 19, 2014, were continuous ongoing conspiracy, but did not allege
facts to support these theories in his Complaint.



Salisbury 441 F.Supp.2d 271, 275 (D.Mass. 2006) (iote omitted). For the statute of

limitations period to begin, “a plaintiff need ortipve knowledge of all the facts necessary to
make out his or her civil rightdaim.” Id. Accordingly, the statatof limitations period begins

on the date of the wrongful act, “uskethe wrong is ‘inherently unknowableld. at 276. As

with Plaintiff's federal civil right claims discussed above, Plaintiffs MCRA claim also arises out
of his arrest on March 9, 2013 and therefore,dlaim was not “inherently unknowable” and is
time-barred.

Plaintiff's Assault and Battery Claim (Coux) Against Officers Pignataro and Mita
And the Kirsch Defendants

Plaintiff alleges that Defendant Officers Pignataro and Rissaulted and battered [him]
... [by] using excessive and unreasonable foen him” while effectuating his arrest on March
9, 2013. G. L. c. 260, § 2A, provides that all actiohtort “shall be commenced within three
years next after the cause of action accrueebinson v. Carngy010 WL 183760, at *2 (D.
Mass. 2010). Under Massachusetts, l&actions of tort ... shall beommenced only within three
years next after the cause ofian accrues. Mass. Gen. Laws c. 260, § 2A. A tort cause of action
for assault and battery accruelsen the plaintiff is injuredRiley v. Presnell409 Mass. 239, 243
(1991). Watson'’s allegation that the assaultlaaitery alleged in his Complaint occurred on
March 9, 2013. Here, where the Plaintiff's cldion assault and batteagainst each of the
Defendants named in this Count arises frosndnrest on March 9, 2013, his claim is time-barred
as Plaintiffs Complaint was filed six monthfter the statute of limitations expired. Thus,
Plaintiff's claims for assault and battery agsiOfficers Pignataronal Mita and the Kirsch

Defendants are time barred.



Plaintiff's Abuse of Process Clai Against All Defendants (Count VI)

Plaintiff's Complaint asserts a claim fabuse of process against all Defendants for
“participating in a scheme to institute crimimabceedings against theaititiff in the Worcester
District Court.” As alleged in the Complaint, f2adant Officers applied tihne Clerk Magistrate
of the Worcester District Court to issue a crialinomplaint against Plaintiff after his arrest on
March 9, 2013. Following his arraignment, Pldintras released on persalimrecognizance until
the date of his trial. To sustaean abuse of process claim, Rtdf must establish that “process
was used ‘to accomplish some ulterior purpose for which it was not designed or intended, or
which was not the legitimate purposetioé particular process employed.”” Semran v. U.S,,
2016 WL 4158556, at *8 (D.Mass. June 22, 2016), citiiitennium Equity Holdings, LLC v.
Mahlowitz 456 Mass. 627, 636 (2010) (citations onagijtel he three elements of abuse of
process are (1) “process” was used, (2) for an ulterior or illegitimate purpose, (3) resulting in
damageld.; Gutierrez v. Mass. Bay Transp. Aut#37 Mass. 396, 407 (2002) (citations
omitted);Jones v. Brockton Pub. Mkts., InB§9 Mass. 387, 389 (1975). “Ress” refers to “the
papers issued by a court to bring a ypartproperty within its jurisdiction.Jones 369 Mass. at
390. Massachusetts courts have limited proceggee types: writs of attachment, the process
used to institute a civil action, and the proaetated to the bringing of criminal chargés. at
389-90.

The Supreme Judicial Court has held that ihe “subsequent misuse of the process,
though properly obtained, [which] constitsitthe conduct for which the liability is
imposed.”Quaranto v. Silvermar845 Mass. 423, 426, 187 N.E.2d 859 (1968ing Taylor v.
Swartwout 445 F. Supp. 2d 98, 104 (D. Mass. 2006) (Gordor;The essence of this tort is the

malicious use of legal process to accomplish soltegior purpose for wikh it was not designed



or intended, or which was not the legitimategmse of the particular process employed.”
LaFrenier v. Kinirey 478 F. Supp. 2d 126, 142 (D. Mass. 2007) (Saylor, J.), quoangll v.
Gillespig 14 Mass.App.Ct. 12, 26, 436 N.E.2d 431 (1982).

The First Circuit has not ruled directly tre issue of accrual of an abuse of process
claim, however other jurisdictiorigave determined that abusepobcess ordinarily “accrues at
such time as the criminal process is set in motion against the plaintiff, or when the Plaintiff was
aware that ‘such process was employedafoinappropriate collateral objectiveDuamutef v.
Morris, 956 F. Supp. 1112, 1118 (S.D.N.Y. 1997) (amasi omitted). Applying this rule, the
Plaintiff’'s claim for abuse gbrocess would have accrued when the criminal proceedings were
initiated against him. Here, the Plaintiff has alleged that he appeared for arraignment in the
Worcester District Court on March 11, 2013. (Computigf45). As such, thelaintiff's claim for
abuse of process accrued, at the latest, ontMEEc2013, the date ofsharraignment, and his
claim would be dismissed as tirbafred by the statute of limitations.

Plaintiff's Fraud, Misrepresentation and Dec€ltaim Against All Defendants (Count VIII)

Plaintiff's claims fraud, migpresentation and deceit agai@$ficers Pignataro and Mita
and Defendant Broyles for making “false statemants representations of material facts” from
March 9, 2013, the date of the Plaintiff’'s arresttil the resolution of criminal proceeds on
September 14, 2014. This claim for fraud, misreprieg®n and deceit are likewise governed by
the three-year statute of limitatis set forth in G. L. c. 260, § 2A. This claim stems from the
Defendant officers’ alleged fageporting from the Plaintif§ arrest on March 9, 2013. Because
Plaintiff had sufficient knowledge of thadts that would suppbhis claim for fraud,

misrepresentation and decait the latest, on March 11, 2013, when he was arraigned and the



facts related to his arrest meedisclosed, this claim issa time-barred by the statute of
limitations. Accordingly, Count VIII iglismissed as to all Defendants.

Plaintiff's Malicious Prosecution Clan Against All Defendants (Count VII)

Plaintiff's Complaint asserts a federalitnghts claim, pursuant to 42 U.S.C. § 1983,
based upon malicious prosecution against all Defesdtdns well-settledhat a cause of action
for malicious prosecution does not accrue until the termination of the criminal
proceedingsSee Nieves v. McSween241 F.3d 46, 51 §i1Cir. 2001),citing Heck v.
Humphrey512 U.S. 477, 489 (1994), 114 S.Ct. 2364. Rlfmclaim for mdicious prosecution
is therefore timely filed.

“The elements of a common-law cause of action for malicious prosecution are ‘(1) the
commencement or continuation of a criminal peding against the eventual plaintiff at the
behest of the eventual defendant; (2) the teatron of the proceeding in favor of the accused,;
(3) an absence of probable cause for the charges; and (4) actual mé&laect’v. LewisNo.
13-11903-FDS, 2017 WL 1013742, at *13 (D. Mass. Mar. 15, 2@Liotihg Nieves241 F.3d
at 53).

More is needed to transform maliciousgegcution into a claim cognizable under section
1983.See Nieve241 F.3d at 53. To bridge the gap, thenilHialso must show a deprivation of
a federally-protected righitd., citing Meehan v. Town of Plymouth67 F.3d 85, 88 fi
Cir.1999);Roche v. John Hancock Mut. Life Ins G&1,F.3d 249, 254 1Cir. 1996). To assert a
viable claim for malicious presution under 42 U.S.C. § 1983, Pldfnnhust show that (1) the
conduct complained of was committed by a peestting under color of ate law; and (2) the
conduct deprived the plaintiff alearly established rights, privileges or immunities guaranteed

by the federal Constitution or laws of the United Stebeg Meehan v Town of Plymquite7
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F.3d 85, 88 (¥ Cir. 1999). Plaintiff's Cmplaint here asserts clairnéfederal claims of
malicious prosecution under both theuRh and Fourteenth Amendments.

“It is well-established that malicioygosecution does not support a claim of a
substantive due process violatiso, that cannot be the constitunal violation which supports a
81983 claim."Sheppard v. AloisB84 F.Supp.2d 478, 491 (D.Mass. 2005) (citigves 241
F.3d at 53) (additional citations omitted). MoreoV‘[n]o proceduratiue process claim can
flourish in this soil because Massachusptts/ides an adequate remedy for malicious
prosecution.’'Nieves 241 F.3d at 53 (citations omitted). Tefare, to the extent that Plaintiff
bases his 81983 malicious pecsition claim on an allegedolation of his Fourteenth
Amendment rights, it must fail.

The question remains open “whether the @ari®n permits the assertion of a section
1983 claim for malicious prosecution on the basian alleged Fourth Amendment violation.”
Id. at 54, and cases cité#llieves‘assume[d] ... [that] under sonoircumstances,” a malicious
prosecution claim could be asssias “a violation of the Follr Amendment and thus ground a
cause of action under section 1988."Nieves further instructs that order to bring a malicious
prosecution claim for a warrantless arrest under theth Amendment, the Plaintiff is left with
“the task of showing some post-arraignment tepion of liberty, causetly the application of
legal process, that approximates a Fourth Amendment seifairéltie claim for malicious

prosecution based on the Fourth Amendment was dismissédvies where the court found

3 As the Supreme Court recently decided, the Fourth Amendment provides a basis under § 1983 for ghmtengin
trial detentionManuel v. City of Joliet—U.S. , 137 S.Ct. 911, 914-15, 197 L.Ed.2d 312 (20thnueldid

not address, however, whether the tort of malicious prosecution, as opposed to sonowtizer law cause of
action, provides an appropte framework for these Fourth Amendment § 1983 clddead. at 923 (Alito, J.,
dissenting) (stating majority had not resolved “whether a claim of malicious priosecsty be brought under the
Fourth Amendment”).
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that the Plaintiff did not susin a post arraignment deprivatiof liberty, in circumstances
similar to those here. Defendants herge this courto do the same.

Here, Plaintiff was charged with dishimg the peace and assault with a dangerous
weapon, appeared for arraignment in Worcdstsirict Court, and was released on personal
recognizance. All charges were dismissed at Pfggntrial. Thus, criminal proceedings were
commenced against plaintiffs that eventuallyri@ated in his favorA defendant cannot be
liable for malicious prosecution, however, iftmed probable cause to initiate the criminal
proceeding. Plaintiff has the lwlen to prove lack of probabtause; it cannot be inferred
merely from the fact of acquittéhee Muniz v. MehlmaB27 Mass. 353, 359, 99 N.E.2d 37
(1951). Furthermore, the plaintiff must proveliwe by showing that the defendant knew there
was no probable cause for the prosecutmal, that he acted with an improper
motive.See Foley400 Mass. at 100, 508 N.E.2d 72. Tésues of causation, probable cause
and malice require more factual analysis thaapisropriate at thistage of the litigatioA.
Accordingly, I have found that Plaintiff has @kl sufficient facts tetate a plausible claim
for malicious prosecution anddtefore, the Defendants’ motion to dismiss Count VIl is

denied.

4 The Court inNievesdecided that case on a motion for summary judgment
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Conclusion

For the foregoing reasons, the City DefendaMotion to Dismiss (Docket No. 13) is
GRANTED as toCounts I, 11, lll, IV, V, VI, and VIII  andDENIED as toCount VIl ; and the
Kirsch Defendants’ Motion t®ismiss (Docket No. 8) iISRANTED as toCounts V, VI, and

VIIl andDENIED as toCount VII .

SO ORDERED.

/s/ Timothy S. Hillman
TIMOTHY S. HILLMAN
UNITED STATES DISTRICT JUDGE
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