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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
HARCO NATIONAL INSURANCE COMPANY,
Plaintiff, CaseNo. 06-cv-11314
v Honorabl&@homasL. Ludington
SLEEGERS ENGINEERING, INC., et al.,

Defendants.

/

ORDER GRANTING DEFENDANTS’ MOTION IN LIMINE IN PART, DIRECTING
PLAINTIFF TO RESPOND TO DEFENDANT S’ INTERROGATORIES, CANCELLING
HEARING, AND SCHEDULING FINAL PR ETRIAL CONFERENCE AND TRIAL

Plaintiff Harco National Insurance Companytiated this subrogain lawsuit after it
paid almost $5,000,000.00 to its insd, Zaremba Equipment. Harco, as subrogor, maintains
that Defendants’ negligence led to a firattllestroyed Zaremba bunsss and building, and
therefore it seeks recovery from Defendants.

During a status conference after the statetddigration concluded, itvas apparent that a
significant issue concerned whether certaitegaries of damages—such as the expenses
incurred during the state cdditigation and the damagesising from Zaremba'’s accusation
against Harco that it was underinsured—wer@verable. And, “[t]o refine outstanding issues
regarding the damages calculatioQfder 4, the Court directddarco to answer Defendants’
damages interrogatories.

On October 10, 2014, Defendants filed a motiolimine regardingHarco’s answers to

the damages interrogatories. Defendants conteidHrco’s answers “are entirely evasive and

woefully deficient, completely failing to approately respond to the information requested.”
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Mot. Limine 3. Defendants therefore requésit Harco be barred from asserting claims for
damagesld. at 4.

Defendants’ motion in limine will be granted in part because Harco has not sufficiently
responded to the damages interrogatories. Instédarring Harco’s damages claims in full,
however, Harco will be direetl to provide full and comple responses to Defendants’
interrogatories in light of this Opinion and OrdeMoreover, as a matter of law, Harco is not
entitled to certain categoried damages it seeks, and tere summary judgment will be
granted with respect these damages issues.

I

On February 21, 2003, Zaremba was semgca Schwans food truck at its place of
business in Otsego County. While Zarembaschanics were working on the truck’s fuel
system, the fuel ignited for some readofhe resulting fire substantially damaged Zaremba’s
building and its business.

Harco, as Zaremba'’s insurer, agréagay certain amounts, including:

Customer Vehicles: $106,140.00
Business Income: $234,148.00
Employee Tools: $69,500.00
Electronic Equipment: $70,000.00
Accounts Receivable: $37,714.39
Building: $535,000.00
Contents: $700,000.00
Total: $1,752,502.00

! According to Harco’s second amended complaint, DefenBi-Phase Technologies designed or manufactured the
food truck’s fuel system, and Sleegers Engineering and Sleegers Machining designed or manufactured the propane
storage tanks for the food truck.
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Mot. Limine Ex. A at 3-4.
Dissatisfied with the payment, Zaremba filed suit against Harco in Otsego Circuit Court.
The Michigan Court of Appeals summarized tihial court result of Zaremba'’s lawsuit:

The jury found for plaintiff [Zaremlaon all claims, and awarded damages
exactly as itemized by plaintiffs agcanting expert, including an award of
$496,185 for breach of contract, $284,554 in penalty interest, and $42,481 for
“recovery of insurance proceeds.” Aspiaintiff's building and contents, the jury
awarded $1,556,558 under three separatelyleshtiheories on the verdict form:
negligence, fraud or misrepresainbn, and promissory estoppel.

Zaremba Equipment, Inc. v. Harco Nat'l Ins. C@é61 N.wW.2d 151, 157-58 (Mich. Ct. App.
2008) (“Zaremba T). The Michigan Court of Appeals ¢n affirmed the award in part and
rejected the award in part:

We affirm the judgment in favor of plaiff regarding its breach of contract,
recovery of insurance premiums, and pgnanterest claims. We reverse the
judgment in favor of plaintiff on its aims of negligence, fraud, and innocent
misrepresentation, and remand for a new tfahese claims comgent with this
opinion. We also reverse and vacate jigment in favor of plaintiff for
promissory estoppel, and vacate thel toaurt's order granting case evaluation
sanctions and prejudgmemtchpostjudgment interest.

Id. at 171.
A second trial followed in the Otsego Circuit® as well as an additional appeal. The
Michigan Court of Appeals summarized the second trial court’s conclusion:
A properly instructed jury found Musall gkegent and determinetthat Musall had
made an innocent misrepresentation, but rejected Zaremba’s fraud claim. The
jury further determined that Zaremba’s comparative negligence constituted a
proximate cause of its damages. Thd ti@aurt entered judgment for Zaremba in
the amount of $1,745,264.40 plus interast] subsequently awarded $134,739.33
in costs and attorney fees.
Zaremba Equipment, Inc. v. Harco Nat'l Ins. C837 N.W.2d 686, 691 (Mich. Ct. App. 2013)

(“Zaremba I1). The Michigan Court of Appealshtis affirmed the second trial court’s

conclusions, and the Michigan Supe@ourt denied Harco’s appeal.



While the state court litigation was pendj Harco filed a subrogation claim against
Defendants in this Court. This matter was sthyhowever, pending resolution of the state court
litigation. After the state coutitigation was resolved, this dlirt reopened the instant matter
and—following discussion with counsel during 8tatus conference—directed Harco to respond
to Defendants’ damages interregides. Defendants claim thetarco’s answers were evasive
and non-responsive, and that Harco would not hidexhto the damagesseeks in any event.

I

As a general matter, “[p]Jayment of the sagpmted debt is a prerequisite to attaining
subrogation rights . . . ."Tarzwell v. State Farm Mut. Auto. Ins. CB008 WL 2262186, at *2
(Mich. Ct. App. June 3, 2008) (citifgorrow v. Shah450 N.W.2d 96, 99 (Mich. 1989)). Here,
Harco asserts that it has paid $4,702,569.00 undeingurance contract with Zaremba, and
therefore it is Zaremba’s subrogor.

These past payments of the obligation digothe extent ofamounts to be claimed
pursuant to those rights. That is, the past matmcreate a ceiling on the amount recoverable by
the subrogee. In this case, Harco has madeppgstents to its insured, Zaremba, in the amount
of $4,702,569.00. Accordingly, as subrogee, the masi amount that Haraman recover in the
present lawsuit is $4,702,569.00.

However, there is an important limitation ore thghts of a subrogee that must be taken
into account: In general, tleibrogee can be reimised only to the extent of the amounts paid
in discharge of the obligatn assumed by the subrogeéerkovich v. AAA610 N.W.2d 542, 544
(Mich. 2000). In other words, a subrogee “staimlthe shoes of the subrogor and acquires no
greater rights than those possessed by the subrogbr(tjuotingShermer v. Merrill 33 Mich.

284, 287 (1876)see also Citizens Ins. Co. of AmencaAmerican Community Mutual Ins. Co.



495 N.W.2d 798, 799 (Mich. Ct. Ap.992) (“Regardless of whetr a right of subrogation
arises by operation of law or by contract, the controlling general principles are the same: the
subrogee, upon paying an obligation owed tostif@ogor as the primary responsibility of a third
party, is substituted in the place of the subrotfwreby attaining the same and no greater rights
to recover against the third party.”). Thenef, subrogee Harco may only recover those amounts
that Zaremba would have been atdeecover against Defendants.
A

Because Harco is entitled to recover ahly amounts that Zaremba could have recovered
in a suit against Defendants, the burden is ondlyshow that it is ditled to those amounts.
As stated in its response brief, &H0’s position is that it is etied to collect wht it paid to
satisfy the Judgments with the exception of penaitgrest.” Pl’s Resp. 2. In other words,
Harco claims that it does not need to brelmkvn and categorize the damages it seeks, as
requested in Defendants’ interrogatories: ‘¢tés contractual subrogation claim therefore,
consists of the amount that wasdobefore litigation . . . It doesot have to be broken down by
coverage section because the total amount is afamteout regard to what section of the policy
it was paid under.’ld. at 3.

Harco’s position—that it is entitled to recowavery penny it paid to Zaremba, regardless
of the reason it paid—is not supported by caselaw:

The right of subrogation is purely deaitive as the insurer succeeds only to the

rights of the insured, and no new cause oibacis created. In other words, the

concept of subrogation merely gives the mesuhe right to prosecute the cause of

action which the insured possessed against anyone legally responsible for the

latter’'s harm; and this is so evemotigh the right of subrogation is expressly

declared by statute.

Auto Club Ins. Ass’n v. New York Life Ins. G5 N.w2d 695, 699 (Mich. 1992) (quoting 16

Couch,Insurance 2d, 8 61:37). In other words, becalitsco made payments to its subrogor,
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Zaremba, Harco may now maintain a negligemction against Defendants. Harco may only
recover the damages that Zaremba could haweeed from Defendants in a negligence action.
B

Harco also contends that it is entitlénl recover every cent ipaid because those
payments are subject to collateeatoppel in light of the state cdditigation. Harco claims that
the state court litigation has already tried anigiaieined the amount Zaremba is entitled to. And
because Harco, as subrogee, is entitled toydhiag Zaremba is entitled to, Harco can recover
$4,702,569.00 from Defendants. Moreover, Hacomtinues, because those amounts have
already been litigated, Defendarare precluded from challengi the amounts in this Court.

In Michigan? collateral estoppel apes if “(1) a question offact essential to the
judgment must have been actuditigated and determined by a valid and final judgment; (2) the
same parties must have had a full and fair oppiytto litigate the issue; and (3) there must be
mutuality of estoppel® Monat v. State Farm Ins. G677 N.W.2d 843, 845-46 (Mich. 2004)
(quotingStorey v. Meijer, In¢429 N.W.2d 169, 172 n.3 (Mich. 1998)).

Harco cannot meet any of the elements necedsaiyvoke collaterakstoppel. First,
only some of the damages Harco requests \eteally litigated—indeed, in its response to
Defendant’s interrogatory, Harco admits theime damages amounts were never litigated:
“Harco paid contractual damages voluntarilytiese amounts according to our claim records.
They were not litigatetiMot. Limine Ex. A. at 4 (emphasis added).

Second, and most importantly, the instanioactioes not involve the same parties or

their privies. In the state court cases, Zaremba, as insured, sued its insurer, Harco. None of the

2 “IlIn diversity cases, federal law incorporates the rules of preclusion applied by the State in which the rendering
court sits.” Taylor v. Sturgell 553 U.S. 880, 891 (2008) (citigemtek Int'l Inc. v. Lockheed Martin Carp31

U.S. 497, 508 (2001)).

3 “Mutuality of estoppel” is present if the party “takingvadtage of the earlier adjudication would have been bound

by it, had it gone against himMonat 677 N.W.2d at 846-47.
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current Defendants were partieste state court litigation, and they were not in privity with any
party in the state court litigatm. Accordingly, collateral esppel does not barhallenges to
Harco’s damages claims.

Harco is not entitled to every cent it paid@aba as a matter of law, and it must instead
prove that it is entitled to each category of damages it seeks. Accordingly, Harco will be
directed to fully respond to Defendanitsterrogatories regarding damages.

A

A full and complete response livalso clear up remainingamages issues, as explained
below. Given Harco’s theory that it is entitled to everything it paid to Zaremba, it has refused to
fully respond to Defendants’ interrogatories. Harco will be directed to fully respond to the
interrogatories, paying especialeattion to the following issues.

[

First, Defendants claim thdflarco did not adequately sgond to its iterrogatories
concerning the calculation of its damages. fe@dants maintain that Harco has refused to
provide any detail regarding tllkemages to property it seeks.

In determining the damages recoverableaim action for negligent destruction of
property, Michigan follows the rule set forth@iDonnell v. Oliver Iron Mining Cq 247 N.W.

720 (1933). That rule provides:

If injury to property caused by negligaenis permanent or irreparable, [the]

measure of damages is [the] differencatsnmarket value before and after said

injury, but if [the] injury is reparableand [the] expense of making repairs is less

than [the] value of the props, [the] measure of dargas [the] cost of making

repairs.

Id.; see also Price v. High Pointe Oil C&28 N.W.2d 660, 664 (2013).



In light of this well-established rule, Defendants sent interrogatories requesting
information regarding how Harco valued the damages it is seeking. Harco, in response, refused
to provide the information, insisting that itastitled to everything that it paid to Zaremba.

6. For each item of damages listed yiaur itemization, please state the

factual basis for the value listed and the legal standard (actual cash value,
fair market value, replacement cost, etc.) used to determine the value.

ANSWER: The amount for each claim is “the extent of our payment” and the

same can be said for both thaiol for contractual subrogation and
equitable subrogation.

7. If you have calculated the value arfy damages on any basis other than
fair market value, please state thé faarket value of each item before
and after the fire.

ANSWER: Insurance payments under the terof this policy have nothing to

do with “fair market value” which is not an insurance term. |
explained the method of valuation in my answer to no. 6 above
Mot. Limine, Ex. A at 5.

However, as noted above, Harco may noéebitled to every single cent it paid Zaremba
as a matter of law. Instead, it is limited to an amount that Zaremba would have been able to
collect from Defendants in a negligence suit. Thierco may be correct that “fair market value
is not an insurance term.” But this is notiasurance case—it is alswgation suit. Given the
governing law, Defendants aretiéled to an explaation of how Harco is measuring its
damages—such as the fair market valuthefproperty before and after the fire.

i

Second, as part of its interrogatory, Deferidaseek confirmation & the actual cash

value of Zaremba’s destroyed building was $860,00. Defendants point to Harco’s discovery

response in the underlying state litigation whitee litigation was focused on the specific value

of lost items, in which Harco stated thatéfendant has paid $350,000, its opinion of the actual



cash value or merit value loss the building portion of this &im.” Mot. Limine Ex. A.
Defendants interrogatory then proceeds to irquwhether Harco believes that the actual cash
value has changed in any way since the time afriggnal discovery responses for the state court
litigation. Id. at § 3.

Although Harco concedes thdtinitially placed the actual cash value of Zaremba'’s
destroyed building at $350,000.00, it nonethelessmedi that the issue “is irrelevant and
immaterial and is not likely to lead discovery of admissible evidenceld. at 2. Harco’s
rationale appears to stem frats belief that a breakdown of dages is irrelevant because Harco
is entitled to recover every cent it paid: “idarhas never revisited ghissue because it had
nothing to do with the calculatoof damages in the prior caaad has nothing to do with the
calculation of damages in this caseit stands as it was statedd. at 3.

But as explained above, Harco is not autocadli entitled to every cent it paid Zaremba
in the underlying action. Rather, it is Harco’s lemdo show that it is entitled to the various
categories of damages it seeks. Thereforecdavill be directed taespond to Defendants’
interrogatories seeking information on théuat cash value of Zaremba'’s building.

il

Third, Defendants also seek clarificationtioé legal theory undevhich Harco purports

to be able to recover buss®income, accounts recables, and businesdectronic equipment

damagé'

4 Harco has broken down the individual costs as follows:

Businesdncome: $234,148.00
Bus electronic equipment $70,000.00
Acctsreceivable $37,714.39

Mot. Limine Ex. A at 3.



Defendants contend that Harlcas not provided the legal thrgahat would entitle it to
recover these damages, as reqeesbly the interrogatories. Defendants further maintain “Harco
has refused to identify under what specific cages these items were paid so defendants can
see the policy language to know exactly what tbesprise, how they were calculated and the
specific records supporting such adamccurred.” Mot. Limine 15.

Harco will therefore be dicted to fully respond to Defelants’ interrogatories, and to
identify the specific coverages these items were paid under.

\Y

Finally, Defendants also seek summary judgtron the issue of Harco may recover the
interest it paid to Zaremba mwant to Mich. Comp. Laws&0.6013. According to its answer,
Harco paid $198,748.00 in “Statutoryteénest” after the veidt in Zaremba |. Mot. Limine Ex.

A at 4; Ex. C at § 5 (awamy interest pursuant to Mich. @p. Laws 8§ 600.6013(8)). Harco
was also required to pay interest after Aava Il, but this amount was not broken down by the
jury; instead, Harco was required to pay $397,541.00Henalties and interest.” Mot. Limine
Ex. A at 4.

The parties disagree on tkategorization of this interest. Defendants claim that it is
postjudgment interest. Harco, howevelaims that it is prejudgemt interest. This type of
dispute is a prime example of why full and conplanswers to Defendants’ interrogatories are
necessary. Until the interest has been prgpeharacterized, this Court cannot determine
whether the interest is recovblain Harco’s subrogation suit.

B
Even though Harco has not fullgsponded to the interrogagsi it is nonetheless clear

that it is seeking damages that it cannot recagea matter of law. As explained above, the
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primary limitation on Harco’s recovery is thathis no greater rights than its subrogor Zaremba
would have. The following categories of damageuld not be recoverable by Zaremba, and
therefore these damages act recoverable by Harco.

[

Defendants next seek summary judgmenthenissue of whether Harco can recover the
amount it paid Zaremba in penalties. Specifically, Harco seeks reimbursement for “Penalty
interest (MCL 500.20067"from the first state court triaind “penalties and interest” from the
second state court triaMot. Limine Ex. A at 4.

As explained above, it is axiomatic tlsubrogrogee may onhgcover those amounts
that a subrogor may have been entitled to rectveen the defendants. Here, the penalties were
imposed against Harco for its conduct during the state court litigation—such as case evaluation
sanctions. Subrogor Zaremba does not and dichae¢ a claim against Defendants for those
penalties. Because Zaremba would not be edtitb recover these penalties and awards from
Defendants, Harco is likewise una to recover them in this lawsuit. Accordingly, summary
judgment is granted on this damages issue.

i
Defendants next seek summary judgmenthenissue of whether Harco can recover the

“returned insurance premms.” That is, pursuant to the litigation #Faremba ] Harco was

®> Mich. Comp. Laws § 500.2006(4) requires an insurer jogmainsured interest when benefits are not paid in a
timely manner, “if the claim is not reasonably in dispute.”Zémemba ] the Michigan Court of Appeals upheld the

jury award pursuant to 8 500.2006(4), though its holding was based on Harco’s failure to challenge the award o
appeal. Zaremba ] 761 N.W.2d 151, 170-71 (Mich. Ct. App. 2008) (“Because defendants have negbebtesf t

any issues criticizing the jury’s verdicts on these claims, they have abandoned any legal challenges to these
verdicts.”).
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obligated to return the insurance premiumsefigba had paid pursuant to the insurance p8licy.
These insurance premiums totaled $42,481.00. Mot. Limine Ex. A at 4.

This is another type of damage that Harco cannot recover as subrogee. The insurance
premiums were returned to Zaremba pursuanthe insurance policy—a binding contract
between Harco and Zaremba.

In contrast, Zaremba did not have suchoatract with Defendants; Zaremba can only
recover damages associated witkfendants’ negligence. #anba cannot reeer insurance
premiums from Defendants, and thereforeefigba’s subrogor—Harco—cannot recover those
insurance premiums, either. Accordingly, sumnjadgment is granted on this damages issue.

iii

Defendants seek summary judgment on whektherco can recover damages related to
the costs it paid for Zaremba’'s employees’ tools. Harco states that it paid $69,500.00 to
Zaremba under the insurance policy for damagagloyee tools. Mot. Limine Ex. A at 4.

Defendants claim that Harco cannot recodamages related to the employees’ tools
because Zaremba would not be aoleecover those damagesThat is, the employees owned
their own tools—not Zaremba. Thereforeretaba could not have brought an action against
Defendants for damages to property it did not oWtosent . . . an assignment, Zaremba would
not have been a real paih interest as to those tools awduld lack standingo sue on them.”

Mot. Limine 14.
Harco nevertheless maintains that becausest obligated to pay for the employee tools

pursuant to the insurance comtrait is entitled to recovethbse damages from Defendants.

® It is unclear why Harco was forced to return the iasoe premiums. The Michiga&ourt of Appeals only noted
that “defendants have failed to brief any legal challeng#setury’s awards regarding plaintiff's claim[] of . . .
recovery of insurance premiums,” and therefore Haembabandoned any legal challenge on that cl&iaremba J
761 N.W.2d at 170-71. Moreover, Harco does not address Defendants’ argument regardingeipsenainms in
its response.
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However, as noted many times throughout tB@nion, just because Harco paid an amount
pursuant to the insurance contract does not mednttis entitledto recover that amount in this
subrogation suit.

Harco has produced no authority to support the proposition that Zaremba could have
recovered the value of its emgkes’ tools from Defendants, &sits burden. Accordingly,
summary judgment is granted witlsspect to this damages claim.

\Y

Defendants seek summary judgment on whekherco can recover damages related to
the various vehicles that were damaged in tree fiAt the time of the fire, there were several
vehicles owned by third partiesthat were damaged. Harstates that it paid $106,140.00 to
Zaremba for the damage to these thirdypaehicles. Mot. Limine Ex. A at 3.

Defendants claim that the damage to the vehicles is not recoverable by Harco because
Zaremba, as bailee for the vehicles, was not nexgig For a bailment for hire like Zaremba to
be liable for the destruction of the vehicles, tlador would have had to show that Zaremba was
negligen Godfrey v. City of Flint279 N.W. 516, 518 (Mich. 1938) (“The bailment being
beneficial to both parties, the duty of the deferida keeping the propegrtwas substantially the
same as in a bailment for hire. He was bounkleip and preserve thpeoperty with ordinary
care—that care which a prudent man ordinariketaof his own property.). Defendants explain
that there has been no finding that Zaremba wgbgeat, and therefore Harco is not entitled to

recover those damages.

" The vehicles belonged to DanielPi&y & Dig, Derrer Oil, Stackus Funétdome, International Harvester, and
others. Ex. E at 21-22.

8 Indeed, it appears that the insurance carrier for otteedfailors, Westfield Insurance, sued Zaremba for the
damages to the customer vehicle. Br. at 13 n.4. pahees do not indicate whether that litigation is ongoing or
what the outcome was.
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Harco, in response, claims that collaterdabpgel bars the consideration of this claim:
“Harco unsuccessfully asserted it was not responfblnis at the trial of the matter. It lost and
was required to pay.” Pl’s Resp. 12. But this statement is contradicted by its answer to
Defendants interrogatories:

Harco paid contractual damages voluntarlythese amounts according to our
claim records. They were not litigated.

Customenwehicles $106,140.00
Mot. Limine Ex. A at 3. Because the damagectstomer vehicles was “not litigated”, res
judicata does not apply.

Aside from asserting res judicata, Harbas provided no justdation or Michigan
authority to allow recovery of the damages dwstomer vehicles.  Accordingly, summary
judgment will be granted on this damages issue.

C

In summary, to recover in this subrogatswit, Harco must shothat the amount it seeks
from Defendants would be recoverable by stdbrogor Zaremba, had Zaremba brought suit
against Defendants. Harco’s argument thaténistled to every cent it chZaremba is without
merit, as is its argument th#tis Court is collagrally estopped from examining its damages
claims. Accordingly, Harco islirected to providefully responsive answers to Defendants’
interrogatories within 28 days entry of this Order.

But even without Harco’s complete answersh® interrogatoss, it is clear that Harco is
not entitled to certain damagesasnatter of law. As part of itgigation in state court, Harco
was obligated to pay penalties related to trial (such as case evaluation sanctions). Zaremba
would not be able to recover the penaltiegposed against Harco from Defendants, and

therefore, Harco, as subrogee, may not, eithoreover, Harco cannot maintain a claim for the
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insurance premiums it had to return pursuanth® insurance policyemployees’ tools, or
customer vehicles. Accordingly, summary judginevill be granted with respect to these
damages claims.

1]

Accordingly, it is ORDERED that Defendants’ Motion in Limine (ECF No. 122) is
GRANTED IN PART .

It is further ORDERED that Plaintiff Harco National Insurance Company is
DIRECTED to respond to Defendants’ Interrogatories witkhdaysof entry of this Order.

It is further ORDERED that summary judgment GRANTED with respect Plaintiff
Harco’s damages requests for (1hakies, (2) returned insure@ premiums, (3) employee tools,
and (4) customer vehicles.These categories of damage® arot recoverable in Harco’s
subrogation action against Defendants.

It is furtherORDERED that the hearing set for December 10, 201@ASICELLED .

It is furtherORDERED that the Final Pretrial Conference is setNtarch 24, 2015 at
4:00 p.m.

It is furtherORDERED that the trial is set fohpril 7, 2015 at 8:30 a.m.

s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: November 25, 2014

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjed
upon each attorney or party of rectwetein by electronic means or firs
class U.S. mail on November 25, 2014.

s/Tracy A. Jacobs
TRACY A. JACOBS
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