Saint Louis, City of v. Velsicol Chemical Corporation et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

CITY OF ST. LOUIS,

Plaintiff,
Case Number 07-13683-BC
V. Honorable Thomas L. Ludington

VELSICOL CHEMICAL CORP., NWI-1, INC.,
formerly known as Fruit of the Loom;
LEPETOMANE II, INC., as Trustee of the Fruit
of the Loom Successor Liquidation Trust;
LEPETOMANE lll, INC., as Trustee of the Fruit
of the Loom Custodial Trust; EDGEWOOD
FARMS, INC.; JOHN DOES 1-300;

Defendants,
UNITED STATES OF AMERICA,

Intervenor.

ORDER DENYING PLAINTIFF’'S MOTION TO REMAND, GRANTING THE UNITED
STATES’ MOTION TO INTERVENE, AND DENYING PLAINTIFES’ MOTIONS TO
STRIKE

On July 9, 2007, Plaintiff City dbt. Louis filed a complaint iGratiot County Circuit Court
arising out of the contamination and threatermtamination of its drinking water system against
Velsicol Chemical Corporation; NWI-1, Inc.; Lepatane I, Inc., as Trustee of the Fruit of the
Loom Successor Liquidation Trust; Lepetomane IHt., as Trustee athe Fruit of the Loom
Custodial Trust; Edgewood Farms, Inc., dotin Does 1-300. On August 31, 2007, Lepetomane
Il and Il and NWI-1 removed the case to this Colfitlsicol consented to the removal. Edgewood
Farms has not yet appeared or answered the complaint.

The notice of removal asserts that fedesabject matter jurisdiction is premised on
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bankruptcy removal jurisdiction pursuant28 U.S.C. 88 1334(b) and 1452(a), federal officer
removal jurisdiction pursuant to 28 U.S.C. 8§ 1442(a), and diversity jurisdiction pursuant to 28
U.S.C. § 1332. Now before the Court are Pl#iatmotion to remand [Dkt# 16] filed on October

8, 2007; and the United States’ motion to ingere [Dkt. # 30] filed on December 14, 2007. The
Court held a hearing on the motions on Januar@@33. Shortly thereafter, pursuant to the parties’
requests, the Court stayed the proceedings to #flewarties to devote full efforts to investigating
settlement alternatives.

Subsequently, on January 15, 2010, the Cotetlithe stay, noting the extended period of
time that the case had been stayed without egitm a negotiated resolution. The Court provided
the parties with an opportunitp supplement the prior briefing, and held a second hearing on
February 24, 2010. As further eapied below, Plaintiff’'s motioto remand will be denied because
the Court has bankruptcy removal jurisdiction pursuant to 88 1334(b) and 1452(a) and federal
officer removal jurisdiction pursuant to 8 144p( In addition, the United States’ motion to
intervene will be granted to allow the United States to protect its interests.

I

Plaintiff City of St. Louis is organized asmunicipal corporation and owns and operates a
public drinking water system that provides drimkivater to residents and businesses in and around
St. Louis, Michigan. Compl. 11 1, 6 (Notice of Removal Ex. A). The water system includes
production wells that draw drinking water fragroundwater aquifers, and pumping, storage, and
distribution facilities and equipmentd. I 6. Plaintiff alleges that it has “a significant property
interest in the waters it appropriates and uses from its wedis¥ 6.

Plaintiff alleges that from 1965 to 1978, Vetsiowned and operatexfifty-two acre DDT



(dichlorodiphenyltrichlorethane) manufacturing site (“plant site”) on the Pine River in St. Louis,
Michigan, where it manufactured, stored, anddi@ad DDT and various DDT related by-products

and wastes, including p-CBSA (para-Chlorobenzene Sulfonic AmdYly 7, 26. DDT was used

as a pesticide in agriculture, until it was prohibited by the federal government in 1972 due to the
substantial risks it posed to human health and the environeerfiff 2, 18. Likewise, the by-
product p-CBSA negatively impacts human health and the environnaef§it20.

Plaintiff alleges that Velsicol utilized poor washanagement practices at the plant site and
various locations in and around St. Louis, whetiajected, buried, discharged, disposed of, failed
to contain and/or otherwise released intogheironment p-CBSA and other harmful chemicals.”

Id. 11 7, 29. Plaintiff refers to these locations as “Contaminated SikésY 3. In particular,
Plaintiff alleges that from the 1930s to the 19704siel and its predecessor in interest stored and
disposed of p-CBSA and other hadams wastes at a Contamina&tk known as the “burn pit” or

“golf course site,” located across the Piiger from the main Velsicol sitdd. § 28. Plaintiff also
alleges that Velsicol discharged contaminants directly into the Pine River, making it unadvisable to
eat fish from the Pine River to this dalg. § 27.

Additionally, Plaintiff alleges that each Defemdao this action is a current or former
operator or owner of thEontaminated Sitedd. § 4. Plaintiff allegethat Edgewood Farms, and
possibly others, acquired the golf course site at some unidentified point indinfe28. Plaintiff
alleges that Northwest Industries (“NW!I”) purchased Velsicol in 1965 and that NWI became the
successor owner of tipbant site in 19861d. § 8. Plaintiff alleges that at some point NWI became
a subsidiary of Fruit athe Loom, Inc. (“FTL”). Id. § 8. Through a bankruptcy proceeding that

began in December 1999, FTL and NWI wezerganized into NWI-1, Incld. 8. Lepetomane



[l is the Trustee of the Custodial Trust, winiwas created through the bankruptcy proceeding to
manage and address the environmental liabilities related to seven properties of which it became the
owner, at least one of which is a Contaminated 3def 9. Lepetomane Il is the Trustee of the
Successor Trust, which was created through thirbatcy proceeding to hold financial assets on
behalf of the Custodial Trust to be used femediation of the seven properties owned by the
Custodial Trust.ld.  10.

Plaintiff alleges that p-CBSA and other harhdioemicals from the Contaminated Sites have
migrated and continue to migrate in the earth’s subsurface, contaminating and imminently
threatening to contaminate Plaintiff's wells and water suppdy .Y 3, 7, 21, 25, 29. Plaintiff
alleges that p-CBSA has been detected at ngriyimes and in varying amounts in water extracted
from Plaintiff’'s wells, and furthealleges that because p-CBSAighly soluble in water and moves
freely at approximately the rate of the groundwatiow, its presence is known to be a precursor
to detection of other harmful chemicals from the same soulaicé4. 2, 20, 24, 33.

Plaintiff alleges that in 1982, as part of a clean-up effort, Velsicol removed contamination
at the golf course site and other Contaminated Sieposited those contaminated soils at the plant
site, and attempted to contain the contamination thdr&.30. Despite the effort, the containment
system continues to leak various harmful chemicals into the Pine River and the drinking water
aquifer, “all to Plaintiff’'s detriment and injury Itl.  30. Plaintiff alleges that its injuries constitute
an “unreasonable interference with, and damage to, the limited subterranean supplies of fresh
drinking water on which Plaintiff's wells depend and in which Plaintiff has a significant property
interest.” 1d. § 34. Plaintiff alleges that its “interest in protecting the quality of its limited drinking

water supplies constitutes a reason personal for seeking damages sufficient to restore and/or replace



such drinking water supplies to their pre-contamination condititoh.Y 34.

Plaintiff seeks an award of exemplary damages against Velsicol, in an amount that is
“sufficient to compensate Plaintiff for the hiliation, outrage, and indignity it has suffered by
Velsicol's wanton acts.ld. { 32, 57, 66, 74. Plaintiff allegesativVelsicol knew or should have
known of the “grave harm and threat to public health” that its poor waste management practices
caused and knew or should have known that tisra& were threatening widespread pollution of
groundwater, contamination of public and private drinking water supplies, and increased costs to
public water suppliers and their customeld. § 2, 31. Plaintiff alleges that Velsicol “knew that
it was substantially certain” that its acts andssions would cause injury and damage, including
contamination of water supplies by p-CBSA and other harmful chemichl§.32.

Count one of the complaint alleges vimdas of the Michigan Natural Resources
Environmental Protection Act (“NREPA”), Mh. Comp. Laws § 324.20126a(7), against each
Defendant, except Edgewood Farnid. 1 36-46. Plaintiff alleges that Velsicol and NWI-1 are
jointly and severally liable for Plaintiff’'s necessary response costs because each owned and operated
one of more of the Contaminated Sites at the tifithe disposal of the hazardous wastes, and was
responsible for causing the release and thoéatlease of the hazardous substandds.y 42.
Similarly, Plaintiff alleges that the Custodial and Successor Trusts are also jointly and severally
liable because the Custodial Trust owns andaips one of the Contaminated Sites and the
Successor Trust “is the trust of the Custodial Trukt. 1 44-45. Plaintiff alleges that necessary
response costs include monitoring and investigation costs, studies, treatment and replacement of
wells, and other remedial actions to rempv€BSA from its drinking water suppliesd.  46.

Count two of the complaint allegaesisance against all Defendantd. {1 47-57. Plaintiff



states that it is “the owner of land, easemantswater rights that permit it to extract groundwater
for use in its Water System. Plaintiff’s injuryssparate and distinct frothat of the public.”1d.

1 48. Plaintiff alleges that plumes of contanimaoriginating from the Contaminated Sites have
migrated and continue to migrate through gwbsurface, contaminating and threatening to
contaminate Plaintiff’'s water supplies, creating a nuisaltte] 49. Plaintiff alleges that Velsicol
and NWI-1 caused, created, maintained, assjir participated in the nuisandd. { 50. Plaintiff
alleges that the Trusts and Edgewood Farms, asievand operators of Contaminated Sites, knew
or should have known of the unreasonable riskud$ance and failed to take reasonable steps to
abate the conditionld. 1 51, 52. Plaintiff alleges that thaisance has caused “substantial injury
and significant harm to Plaintiff’'s wells and t&a supply, in which Platiff has a significant
property interest.”ld. § 54. Plaintiff alleges that Deferda have substantially and unreasonably
interfered with its right to appropriate, usedaenjoy groundwater from its wells. Plaintiff is
specially and adversely affected by the nuisante.f 55. Plaintiff again alleges contamination
by p-CBSA and threatened contamination by other chemitzl4§]. 56.

Count three alleges trespass against all Defendiht$58-66. Plaintiff alleges that is the
owner and actual possessor of its water systertuding drinking water production wells that draw
groundwater from one or more aquifersl.  59. Plaintiff alleges that it owns, possesses and
actively exercises property rights to appropreate use groundwater drawn from drinking water
production wells.Id. { 60. Plaintiff alleges that Velsicol and NWI-1 failed to properly control,
handle, contain, or dispose of p-CBSA, whichdvaered Plaintiff's property without authorization,
and other harmful chemicals that threaten tereRlaintiff’'s propertywithout authorizationld.

61. Plaintiff alleges that the Trusts andgéwood Farms knew or should have known of the



trespass or unreasonable risk thereof and rdtifee intrusion by failing to remove or take
reasonable steps to remove the continuing trespas$.63.

Count four of the complaint allegesegligence against all Defendanttd. [ 67-74.

Plaintiff alleges that Defendants had a duty to Plaintiff to use due care in the storing, containment,
handling, and disposal of p-CB&nd other harmful chemicals, and breached that ddtyf 68.

Plaintiff alleges that Velsicol and NWI-1breachtd duty by injecting, bying, disposing of and

failing to contain p-CBSA andther harmful chemicaldd. § 69. Plaintiff alleges that the Trusts

and Edgewood Farms knew or should have known of the unreasonably dangerous conditions to
persons and property and failed to take reasonable steps to protect Plaintiff fichrff if.1.

Count five seeks declaratory relief against all Defendalds{f 75-77. Finally, in its
concluding request for relief, Plaintiff seeksmqmensatory damages, necessary response costs
including enforcement costs, exemplary damages against Velsicol, and attorneys’ fees and costs
incurred in prosecuting this aefi, including prejudgment interessee also idf 6. Plaintiff also
seeks to recover “the substantial costs necessanptect the public and restore and/or replace its
damaged drinking water supply wellsld. § 1. Plaintiff seeks to recover “compensatory and all
other damages, including all necessary fundeuestigate and monitor any contamination of, or
pollution to, Plaintiff’'s water supply; to reimburBéaintiff for the costs of designing, constructing,
installing, operating and maintaining the treatnfanilities and equipment required to remove p-
CBSA and other harmful chemicals from its drimikiwater supplies and finding an alternative water
supply and constructing a new water system; and thereby ensuring that the responsible parties bear
such expense, rather than Plaintiff and its ratepayéas 5.



Significant factual background information is found in the notice of removal and attached
exhibits and the response to Plaintiff's motiomemand filed by Lepetomane Il and 11l and NWI-1.
The most pertinent documents include a “five-year report” prepared in 2007 by the United States
Environmental Protection Agency (“EPA”) witespect to contamination in St. Loyiand certain
documents from the bankruptcy proceeding, inclgdhe Third Amended Plan of Reorganization
and Plan Supplemefthe Confirmation Ordetthe Settlement Agreement (“S. Agmt!the United
States’ motion for approval of the settlement agreeméms, order approving the settlement
agreement,the Successor Liquidation Trust Agreement (“SLT Agnftéhd the Custodial Trust
Agreement (“CT Agmt.”}

Also important is a general understandinghef Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (“CERCLAas amended by the Superfund Amendments
and Reauthorization Act of 1986 (“SARA"), 42 U.S.C. 8§ 9601 et seq.:

By the late 1970s, Congress concluded éxating cleanup programs were inadequate to
the task of taking care of literally thousands of sites across the country posing a serious
threat to public health and the enviraemh Consequently, in 1980, Congress enacted

CERCLA, also known as “Superfund,” to ensprempt and efficient cleanup of hazardous
waste sites and to place the costs of those cleanups on the PRPs [potentially responsible

! Resp. Br. Ex. B.

2 Notice of Removal Ex. B.
® Notice of Removal Ex. C.
* Notice of Removal Ex. D.
> Resp. Br. Ex. A.

® Notice of Removal Ex. E.
" Notice of Removal Ex. G.

8 Notice of Removal Ex. H



parties].

Throughout the 1980s, the Superfund hazardous waste cleanup program enjoyed centerstage
prominence in environmental law. Nevertlsslghe early years of CERCLA were difficult.
CERCLA was a hastily-assembled bill which @ined a number of technical flaws due to
Congress’ limited understanding of the hazardous waste problem and its effects on the
environment. Both Congress and EPA, for example, believed in the late 1970s that a site
could be adequately cleaned up by “scrapifeyeinches of soil off the ground.” Congress

also grossly underestimated the numbeite$sequiring cleanup and the monies necessary

to remedy the problem. EPA, as the delegaf the President’s authority under CERCLA,

42 U.S.C. § 9615, was criticized for the slow pace of cleanups, for failing to provide
remedies that would protect public health Hreenvironment, and for alleged “sweetheart”

deals that reduced cleanup costs for induatrypublic expense. As a result, in 1986
Congress passed SARA, which reauthorized amended CERCLA in several important
ways. Congress sought to better define cleanup standards, to expand resources available to
EPA for investigations and cleanups, to iff@EPA’s authority under Superfund law, and

to expand and clarify the states’ role hyaemedial action undertaken, or ordered, by EPA.

CERCLA applies “primarily to the cleanup of leaking inactive or abandoned sites and to
emergency responses to spills.” The Acedis EPA to develop a National Priorities List
(“NPL”) for response priority purposes. 42 UCS§ 9605(a). After a site is placed on the

NPL, a Remedial Investigation and Feasibility Study (“RI/FS”) is performed to define the
nature and extent of the threat posed byd¢fease and to evaluate proposed remedies. 42
U.S.C. 88 9604, 9622; 40 C.F.R. § 300.68Qhce EPA determines under CERCLA that

a response action is needed at a particular hazardous waste site, it must publish a proposed
remedial action plan (“RAB"and provide an opportunity for comment. 42 U.S.C. § 9617.
EPA thenissues a Record of Decision (“RO&E(ting forth the remedy selected for the site,
including remedial technologies and cleanup standards. 42 U.S.C. § 9617.

In implementing its RAP, EPA may pursue arfedhree possible courses of action. EPA
may undertake a response measure on its owinhwiay include removal and/or remedial
action] and then sue PRPs it can find fambursement. 42 U.S.C. §8 9604, 9607. In the
interim, or in the event it cannot locate anyH2Rr they cannot be made to pay the cleanup
costs, the government-initiated cleanup may be financed by the “Superfund,” 42 U.S.C. §
9611, a trust fund derived from general federal revenues and an excise tax on specified
chemicals. See42 U.S.C. § 9631. Secondly, ERvay, independent of fund-financed
response actions, issue an administrative order directing PRPs to implement removal or
remedial action. 42 U.S.C. § 9606. AlternatyyétPA may apply to #district court for

an injunction to compel PRPs to clean upatkate an actual or threatened release of
hazardous substances from a facilitid. As a third option, EPA may enter into an
agreement with PRPs to perform a response action, 42 U.S.C. § 9622.

° “Removal” actions are typically short termtemporary cleanup measures. “Remedial” actions,
on the other hand, are generally long term or permanent contdionaisposal programs. The terms are
further defined in 42 U.S.C. 88 9601(23), 9601(24).
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United States v. Akzo Coatings of Am.,,I8d9 F.2d 1409, 1416-18 (6th Cir. 1991) (citations
omitted; footnote in original).

With specific attention to the history of thelSieol Facility in St. Louis, the EPA five-year
report provides as follows:

Michigan Chemical Corporation (MCC) purcleasthe [St. Louis Velsicol] facility in 1935

and operated a chemical manufacturing business until 1977, when MCC merged with
Velsicol Chemical Corporation (Velsicollrrom 1936 through 1977, the plant manufactured

a variety of organic and inorganic chemsal . . The plant was closed in 1977 and
decommissioning activities were initiated in 1978. The plant site represented a threat to
public health, welfare, and the environmesatéuse of widespread contamination caused by
poor waste management practices and diredbdige of process wastes to the adjacent Pine
River.

The report affirms that St. Louis “draws itsrking water from six municipal water supply wells
located within one mile of the site, and two of the wells (# 1 and #4) are located within 1/4 mile of
the easternmost edge of the main plant site.” The report indicates that studies from 1978 through
1980 revealed contamination in “site soils, groundwater, river sediments, and fish.”

The five-year report provides a useful summaiefattempts to manage the site from 1978
through 2007:

Based on those early studies, U.S. EPA an&thte of Michigan negotiated and entered a
[Consent Judgment (CJ)] with Velsicol in 1982 for a remedy directed at stopping the
migration of [hazardous chemicals] from the nyaamt site into the environment. . . . Under

the CJ, Velsicol agreed to excavate contamithabil from the former burn area and to place
those materials on the main plant site, inside the containment system. . . . The CJ released
Velsicol from liability for cleanup of the sediments that were contaminated at the time of
entry of the CJ or sediments that became coniztied from migration or discharge from the

main plant site prior to completion of the containment system.

The 1982 CJ required Velsicol to construct a containment system for the main plant site
comprised of a 2-foot thick, low permeability slurry wall aroundftuity and a 3-foot

thick, low permeability clay cap on top. The CJ also required Velsicol to maintain
groundwater levels within the containment system and to conduct long-term operation and
maintenance (O&M) activities at the site. \ietd began implementation of the CJ remedy

in January 1983 and completed constructicimefcontainment system in 1984. This work
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included excavating approximately 68,000 cubimgaof contaminated material from the
former burn area (Golf Course site) and placing it on the main plant site under the clay cap.

From 1993 to mid-1998, Velsictlad to pump water from the containment system and
dispose of the water off-site in order to maintain the water levels within the containment
system below the level established by the CJ.

In late 1994 . . . [tlhe DDT concentrationdish tissue coupled with the rising water levels
inside the containment system caused cornt@atrthe containment system may have failed,
increasing the loading of DDT into the Pine River.

Following the events noted above, UEBPA and MDEQ [Michigan Department of
Environmental Quality] asked Velsicol to conduct a comprehensive assessment of the
containment system to ensure that it wasangburce of DDT into the Pine River, and
Velsicol agreed. . . .

In 1996, Velsicol completed its assessment of the containment system. . . .

U.S. EPA and MDEQ agreed with Velsisotontainment assessment document, which
stated that the clay cap was leaking. . . . No obvious problems were documented with the
slurry wall. . . . In December 1997, Velsicol submitted a work plan . . . in which Velsicol
proposed to conduct maintenance oé tblay cap during the summer of 1998 by
recompacting areas of the cap. Velsicol dedito delay this wid until U.S. EPA and
MDEQ completed [a] sediment removal projeBoth U.S. EPA and MDEQ agreed to the
delay. However, in December 1999 . Fruit of the Loom (FTL) and NWI Land
Management, Inc. (NWI) filed for bankruptcy under Chapter 11. NWI Land Management
became owner of the site in 1986 through a complicated management buyout of Velsicol
Chemical Corporation. Velsicol had bearsubsidiary of FTL, but in 1986 became a
separate company, and title to the VelsicoL8tis site was transferred to NWI. Velsicol
Corporation continued to manage the sitd\N\@/l and FTL. When FTL filed for bankruptcy

in 1999, it ceased payments to Velsicol for work at this site. . . .

The MDEQ finalized and issued the RI [remédiaestigation] Report for [the main plant
site] in November 2006. The Rleport . . . found that signifiohcontamination . . . exists

in soil and groundwater at the main plant siteg that soil in three areas of the residential
neighborhood adjacent to the main plant st@ains concentrations of PBB above MDEQ'’s
Part 201 direct contact criteria. . . . Additiogall. . the RI report concluded that neither the
clay cap nor the slurry wall meet the original design specifications, and neither are
functioning as designed. Additionally the report concluded that the slurry wall is not
preventing the migration of contaminated groungw&bm the main plant site and that the
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containment system is therefore not proteatiVeuman health and the environment. The
MDEQ is currently preparing an FS Report thdt evaluate a range of potential remedial
alternatives. . . .

In conjunction with the State-lead Rlefilwork, U.S. EPA also conducted . . . site
investigation activities to supplement and supptiEQ’s work. . . . Agpart of [a Source
Migration Investigation], U.S. EPA sampled the City of St. Louis water supply wells and
some private residential wells. No contamioativas detected in the residential wells. The
chemical [p-CBSA] . . . was detected imsmof the city wells, including wells #1 and #4
(the closest to the site). p-CBSA is highljusxbe in groundwater and is resistant to natural
degradation, making it very mobile in groundwater and a useful indicator of contaminant
movement. . . .

In February 2007, U.S. EPA completed installation of eight deep sentry monitoring wells
screened in the same portion of the Lower Unit aquifer as the city wells to collect additional
information about the geology and hydrologytioé Lower Unit and to provide advance
warning of potential impacts to the city wells from site-related contaminants.

[p-CBSA] has been detected in all six city wells and is routinely detected in five of the

wells. . . . The levels of p-CBSA detected in the city wells to date are well below the state

drinking water standard.
The report further explains that “[i]n order tcseine protectiveness, the Superfund remedy selection
process needs to be completed and a proteeimedy implemented. . . . Additionally, long-term
protectiveness may require compliance with useictisins that prohibit interference with remedy
components, limit use of land and groundwater, a@wda against fish consumption until standards
are met.”

As referenced in the EPA five-year report, on December 29, 1999, FTL and NWI Land

Management Corporation (“NWI”), along with thiraffiliates, (collectively, “the Debtors”) filed
for Chapter 11 bankruptcy protection in the U.S. Baptay Court for the District of Delaware. The
U.S. EPA and State of Michigan, among othersdfdims as creditors to protect their rights to
recover funds for cleanup effortSee, e.g.Resp. Br. Ex. D (U.S. proaf claim). On March 22,

2002, the bankruptcy court confirmed the Debtditstd Amended Joint Plan of Reorganization

(“the Plan”). Subsequent to the filing of @plsupplement on April 3, 2002, the Plan was amended
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by the bankruptcy court’s confirmation order of April 19, 2002.

Generally, under the Plan, the Debtors arehdisged “from all debts of, Claims against,
Liens on the property of, and Equity Interests ora@thgr interests in [the Debtors] and their assets
and properties . . . that arose at any time bdfwentry of the Confirmation Order (including . .

. all Claims that have been, may be, or could have been asserted against NWI and on which any
other member of [FTL] or Reorgaed [FTL] is or may be liabl@ any amount and for any reason)

to the fullest extent peritted by law.” Plan § 13.2.35ge als@Confirmation Order 1 26, 43(a). The
discharge is deemed to beesffive “regardless of whether a proof of Claim or Equity Interest
therefore was filed . . . .” Plan § 13.2.1.

The Plan prohibits prosecutiondischarged claims. Plan § 13.22g alsaConfirmation
Order 1 43(b). The Plan provides for the retandf jurisdiction to, inter alia, enforce the Plan’s
discharge and injunction @visions. Plan 8§ 15.1(w§ee alscConfirmation Order { 76. The Plan
does not provide for the continuation of FTLNWWI's business operations. NWI-1 is a successor
entity as to certain obligations and assets, but is essentially defunct and exists for very limited
purposes.

Consistent with 8 16.5 of the Plan, a seti®t agreement between the EPA, lllinois,
Michigan, New Jersey, Tennesse€l.FNWI, Velsicol, and True Siality Corporation (Velsicol's
parent corporation) was incorporated into the Plan by the Plan Supplé&eegt. Agmt. 1 21. The
United States’ motion for approval of the Settlem®&grteement explains that “Congress expressed
a strong preference that the United States settleresfponsible parties in order to avoid spending
resources on litigation rather than on cleanupifig, inter alia, 42 U.S.C. § 9622(a). The motion

also advances the following rationale for the settlement agreement:
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The settlement provides a mechanism to matkbdimited related assets of FTL, NWI, and
Velsicol towards the cleanup of the Sevenilias. The Seven Properties will be held by

a Trustee rather than abandoned through bardyrliguidation. The settlement avoids the
need for protracted and expensive litigation adididication of the factual and legal issues.

The Agreement obtains important benefits of administrative expense payments, insurance
proceeds, and proceeds from the PreferredeShhat would have been subject of hotly
contested litigation in the absence of the settlement.

The Agreement is consistent with CERCLAcdAuse it is expected to result in significant

recoveries to help clean up the Seven Facilities that might not otherwise be obtained and

avoids the abandonment of the Seven Facilities through the liquidation of the Debtors.
(citations and footnotes omitted).

The Settlement Agreement was signed desleanging from March 12 to April 19, 2002.

It resolves claims of the United States and the State parties against the settling parties and certain
related entities or persons under CERCLAct®Nn 7003 of the Resource Conservation and
Recovery Act (“RCRA”), 42 U.S.C. § 6973, and thimmic Energy Act, 42 U.S.C. 8§ 2011 et seq.
relating to the St. Louis Facilitynd six other Facilitieslt also requires the Plan to provide that
“holders of claims against NWI/FTL other thar tRarties to this Agreement shall have no rights
against the NWI/FTL Successor, FTL, and thest@dial Trust other than the rights provided to

holders of allowed claims as set forth specificailifaragraph 7(b) or 8.” S. Agmt. { 2@&e also

S. Agmt. § 219

10 paragraph 7 of the Settlement Agreement provides for NWI to transfer all of its right, title and
interest in Velsicol Preferred Shares to the NWI/FTL Successor. The NWI/FTL Successor “is entitled to
49.99999% of any dividends or other proceeds from tleeofdhe business, assets or stock that are available
under law for distribution to shareholders.” Generally, under Paragraph 7(a), “[tlhe NWI/FTL Successor shall
deposit the first $25,000,000: 100% to the Trust Accouns’i the “[d]istributions and proceeds in respect
of the Velsicol Preferred Shares, including the distribution of any dividends.”

Under Paragraph 7(b):

With respect to any amounts over $25,000,000 received by the NWI/FTL Successor: the first
$4,450,000 to the FOL Liquidation Trust . . . fostdbution to the Allowed Prepetition Secured
Creditors, and then all remaining amounts shalpaiel as follows: 50% to holders of Allowed
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Inintroductory recitals, the Settlement Agremrhexplains that in 1986, “in connection with
a management buyout of Velsicol . . . FTL, NWI, and Velsicol entered into an A&l [Assumption
Indemnity] Agreement and NWI agreed to take titltheSeven Properties, as defined herein,” and
that “the A&l Agreement provided that under certain circumstances FTL and NWI may be
contractually obligated to indemnify Velsicolrfoertain environmental liabilities with respect to
the Seven Facilities and the A&l Facilities,” ahdt “on February 28, 2001, the Bankruptcy Court
entered an order approving the rejection by FTL of the A&l Agreement.”

In its motion for approval of the Settlementragment the United States explained that the
Settlement Agreement was based in part on Velsitinlited ability to pay for the liabilities of the

Seven Facilities after rejection of the A&l Agreement and the Debtors’ bankruptcy filing:

General Unsecured Claims Against NWI and FZ&% to the Trust Accounts; and 25% to the
Velsicol Environmental Trust Fund. . . . Theitéd States may, based on revised estimates for the
cost of response action and Natural Resoldamages for the Seven Facilities and the A&l
Facilities, instruct the NWI/FTL Successor and Trustedetyease the share to be paid to or held in
the Trust Accounts and increase the share to ba@tid Velsicol Environmental Trust fund by the
amount of this decrease. The NWI/FTL Successor will hold funds received in segregated Trust
Accounts and will disburse funds from the TrustcAunts to the Custodial Trustee as provided in
Paragraph 3 hereof . . ..

Paragraph 8 addresses pollution liability policies and provides, in part:

The Plan of Reorganization and/or a Bankruptcy Court order shall vest in, the NWI/FTL Successor
(for the benefit of the Governmental Partiesstodial Trust, Velsicol Environmental Trust Fund,
and the FTL Insured Entities Under the PLL Poliaypf NWI, FTL, and the FTL Entities’ interest

in claims/proceeds/recoveries against/from the PUicfPa . . In addition, for the sole purpose of
securing recoveries to the NWI/FTL Successorthe NWI/FTL Successor shall succeed to the
liabilities of NWI and FTL with respect to the Seven Facilities and the A&l Facilities.
Proceeds/recoveries from the PLL Policy, to thierixon account of thBeven Facilities and the

A&l Facilities shall be held in trust by the NYFTL Successor in segregated accounts for the benefit
of the Facility on account of which the recovesmbtained. With respect to recoveries on account
of the Seven Facilities, the NWI/FTL Successotlgiey the Custodial Trustee in accordance with
the procedures set forth in Paragraph 3(e-i) hemfith respect to PLL coverage not relating to the
Seven Facilities or the A&Facilities, the beeficial interest in the recoveries of claims relating to
such facilities pursuant to the PLL Policy shall be paid to the NWI/FTL Successor for the benefit of
the FTL Insured Entities Under the PLL Policpdaother entities designated in the Plan of
Reorganization . . . ."
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The ability to pay settlement with Velsicol is an instrumental and necessary part of the
overall settlement since Velsicol's cooperation is essential to recovery of insurance proceeds
and the value from a sale of the Preferredr8é. . . . The settlement also permits Velsicol

to continue functioning as a productive component of the economy while contributing
significant amounts towards the cleanup of the Seven Facilities and its other environmental
liabilities.

Velsicol is also providing significant consid#ion in its interest in insurance proceeds,
cooperation to give value to the Preferred Shares, and agreement to make up any shortfall
if these recover less than $30 million for thes&e Facilities. . . . Irthe absence of the
settlement, Velsicol would be unlikely to remain a viable entity if it had to pay for the
cleanup of the Seven Facilities that was presiy being indemnified by Debtors under the

A&l Agreement.

The introductory recitals to the Settlemégreement further explain that “on or about
August 11, 2000, Velsicol filed proofs of claimaagst Debtors FTL and NWI, on its own behalf
and on behalf of EPA and all State EnvironmeAtgencies and Subdivisions pursuantto 11 U.S.C.
8 501(b) and Bankruptcy Rul@005, for liabilities under CERCLA, contract law, and other
applicable laws for the Seven Facilities and the A&l Facilities.” The recitals further provide that
“the Governmental Parties contend that DebFTL and NWI have liability under CERCLA and
the Atomic Energy Act (“AEA”), 42 U.S.C. 88 2011s=q and regulations promulgated thereunder,
for response action and/or response costs anddl&asource Damage with respect to the Seven
Facilities and the A&l Facilities anithat they are entitled to administrative expense priority for
some of the Debtors’ environmental liability un@=RCLA.” The recitals also provide that “NWI
is the owner of certain Preferred Sharesstfck in True SpecialityCorporation, the parent

corporation of Velsicol **

As pertinent here, the Settlement Agreement created two trusts, the NWI/FTL Successor

1 As used in the EPA Settlement Agreement,Sital Preferred Shares” refers to the “preferred
shares of stock in True Specialty Corporation ahmgNWI, and to be owned by the NWI/FTL Successor,
together will all rights therein.”
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Liquidating Trust (“Successor Trust” or “NWI/FTRuccessor”) and the Custodial Trust (“Custodial
Trust”). Both Trusts must provide the Unite@®s with an annual budget for their administrative
costs, which must be approved by the United States. SLT Agmt. § 3.4; CT Agmt. § 3.2.

The purpose of the Custodial Trust is:

to own the Seven Properties, carry out administrative functions related to the Seven
Properties as set forth herein, manage and/or fund implementation of response actions or
natural resource damage assessment and restoration actions selected and approved by the
relevant Governmental Parties with respect to the Seven Facilities in order to facilitate
response action at the SevEacilities and ultimately to sell the Seven Properties, if
possible. . . . Contributions and accretionh®oCustodial Trust shall include: (1) the Seven
Properties and proceeds of any lease, sat¢her disposition of the Seven Properties, (2)
payments from the NWI/FTL Successor of amounts received by the NWI/FTL Successor and
payable to the Custodial Trust under the &ehereof, and (3) any interest earned on funds

held by the Custodial Trust.

SA 1 2(b). See alsd’lan § 7.22.4. The beneficiaries of the Custodial Trust are the United States,
the State parties, and the Successor Liquidation Trust. CT Agmt. 8 5.1.
The obligations of the Custodial Trust are described as follows:

The Custodial Trust, to the extent of the Custodial Trust Assets, hereby assumes Consent
Decree liabilities or work obligations for t&even Facilities to be funded through the Trust
Accounts as provided in Paragraph 17 of the Settlement Agreement. The Custodial Trust
shall implement any itisutional controls or deed resttigns requested by the Governmental
Parties with respect to the \&&m Properties. In the evetiitat the Court finds that the
Custodial Trust exacerbated conditions ay @f the Seven Facilities or violated the
provisions of this Agreement or Custodiaust Documentation, the United States after
consultation with the States, may direct thiateamaining funds and future recoveries in the
Custodial Trust . . . be paid to EPA (or to the States, or the designated natural resource
trustees, if applicable) for use consistent whihterms of this Agreeemt. In no event shall

the Administrative Trust Account have any liability or responsibility for any reason
whatsoever as a result of the provisions contained in this Section 2.3.

CT Agmt. § 2.3. The United States or a Stateypanfy at any time propose in writing to take title
to any of the Seven Properties. Any such proposed transfer and the terms thereof are subject to

approval in writing by . . . EPA and Michigan for the St. Louis Facility. . . .” S. Agmt. { 13.
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The purpose of the Successor Trust is toplement this Agreement by receiving and
distributing the assets held by it as set forth herein to the Custodial Trust and Velsicol
Environmental Trust Fudt@idescribed herein and the payments to the credits of NWI and FTL
described in Paragraphs 7(b) and 8 hereof. Adgint.  2(a). The Settlement Agreement further
provides that assets of the Successor Trust shddengged for “any purpose other than as expressly
provided in this Agreement.Id. The United States, the Statetjes, the Custodial Trust, and the
Velsicol Environmental Trust Fund hold beredi interests in the Successor Trudt; SLT Agmt.
§5.1°

In further detail, the Settlement Agreement describes the Successor Trust as:

the legal successor in interest to certain rights under the PLL Policy and all of NWI's and
FTL'’s rights under the insurance policies tha¢ the subject of the lllinois Insurance
Litigation to facilitate recoveries from sugbolicies. Contributions and accretions to the
NWI/FTL Successor shall include: (1) payrmerh the Allowed Administrative Expense
Claims, (2) proceeds from the lllinois InsucarlLitigation, (3) proceeds related to the Seven
Facilities and the A&l Facilities for claims made under the PLL Policy, (4) the recoveries
under the Velsicol PLL Policy for the Sevéacilities, (5) proceedm respect of the
Velsicol Preferred Shares, and (6) interest earned upon funds held by the NWI/FTL
Successor. The NWI/FTL Successor shall not ominave any legal interest in the Seven
Properties. Instead, the Parties will not ogpl8VI’'s proposed transfer of, and NWI shall
transfer the Seven Properties to an indepein@astodial Trust which will hold title to the
Seven Properties.

See alsd’lan § 7.22.3.

Both the Successor Liquidation Trust Agresthand Custodial Trust Agreement provide

12 Generally, the Velsicol Environmental Ttusund is established to hold certain settlement
proceeds from insurance for facilitiether than the Seven Facilities at which Velsicol may have pollution
liability that would have fallen within the A&l AgreemengeeS. Agmt. | 11.

13 In addition, Velsicol holds a beneficial interest “solely for the payment of certain attorney’s and
insurance recovery consulting fees,” as does FTLrétsEntities Under The PLL Policy “solely for payment
of certain insurance proceeds,” and “holders ofxih claims against NWI and FTL in accordance with their
respective interests as set forth in this Agreeimwhich shall be implemented by the Plan of
Reorganization. . ..” S. Agmt. § 2(a); SLT Agmt. § 5.1.
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that the respective Trustee’s “powers are exera@ssdikly in a fiduciary capacity consistent with,
and in furtherance of, the purposes of the [respective] Trust and Settlement Agreement and not
otherwise.” SLT Agmt. § 4.2; CT Agmt. § 4.2. Eaulst is “authorized to perform any and all acts
necessary and desirable to accomplish the purposes[oéspective] Trust.” SLT Agmt. §4.3; CT
Agmt. § 4.3.

The Trust Agreements each provide for exculpation and indemnification of the Trustees,
NWI, and FTL against “holders aflaims and other parties intamest, of and from any and all
claims, causes of action and other assertionshofitiaarising out of ownership of the [respective]
Trust Assets and the discharge of powers amtidslaonferred upon the [respective] Trust and the
[respective] Trustee by the Plan, the Settlement Agreement, this Agreement or any order of the
Court entered pursuant to or irrtluerance of [those], other than actions or omissions to act to the
extent determined by a final order of the Coutbéodue to their own willful misconduct or fraud
...." SLT Agmt. § 4.10; CT Agmt. § 4.10.

The Trust Accounts were to receive initial funding in the amount of the Allowed
Administrative Expense Claims, which was $4,292,80Bjext to certain reductions. S. Agmt. {9
3(b), 4(a). After the initial funding, proceeds received from certain insurance litigation and proceeds
from the Velsicol Preferred Shares were talb@cated among the Seven Facilities, including “28%
for response action or costs for the St. Louis Fgcilis. Agmt.  4(a). The United States reserved
the right to notify the parties and Trustees that its estimates have changed and to revise the
percentage allocatiorld. The Settlement Agreement particularly noted: “With respect to the St.
Louis facility, after additional response action ikested for this Facility, EPA and Michigan shall

notify the Parties, NWI/FTL Successor, and the Custodial Trust as to how the percentage
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allocation/funding for the Facilitwill be equitably allocated between operation and maintenance
and other response action/costs . .1d.”

Under the Settlement Agreement, the Uni&tdtes on behalf of EPA is entitled to “an
Allowed General Unsecured Claim against Nwhe total amount of $61,552,537 . . . [including]
$60 million for unreimbursed past and future responstsdor [the Pine Rivesite] of the St. Louis
Facility.” S. Agmt. 14(b). The agreement pars that “Allowed General Unsecured Claims under
this Agreement shall not be discriminated against or subordinated to other allowed general
unsecured claims against NWI and shall receiveligtebution afforded such claims against NWI
in accordance with the Plan of Reorganizatiolal”

The Settlement Agreement provides that thesis will not “be held liable to any third
parties for any liability, action, or inaction ofyaother Party, including each other.” S. Agmt.
10(b). It further provides that if an action is filed against either Trust “by third parties seeking to
hold either responsible for any liability, action, or inaction”:

the United States, after consultation with that&t, may direct that some or all of the
remaining funds and assets in the Custodial Trust and the NWI/FTL Successor . . . be
transferred to EPA (or to the States, or the designated natural resources trustees, if
applicable) for use consistent with the terms of this Agreement.
Id.** The Trusts are “deemed to have resolved their civil liability under CERCLA to the United
States and the States and have contribution protection against any claims for contribution for
existing contamination at the Seven FacilitieS."’Agmt.  10(c); CT Agmt. § 2.9. The Settlement

Agreement required FTL to seek a confirmatiodesrthat provides, inter alia, that “except as

expressly permitted under the Settlement Agreement, all persons and entities shall be enjoined from

4 Funds designated “for the Breckenridge Facility, famds required to be paid to other Parties or
beneficiaries under Paragraph 7(b)Raragraph 8, or funds in the administrative Trust Accounts)” are
excluded from this provisionld.
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making any claim against the NWI/FTL Successthe Custodial Trust, or the Velsicol
Environmental Trust Fund or the assets held thereinereby that arose prior to the effective date
of the Plan of Reorganization.” S. Agmt.  21.

The Settlement Agreement was published in the Federal Register at 67 Fed. Reg. 22, 108,
on May 2, 2002. The public comment period wasapdil July 9, 2002, and the United States held
a public meeting in St. Louis on June 19, 2002, pursuant to 42 U.S.C. § 6973(d).

On June 28, 2002, St. Louis Mayor George Kulwirote a letter to the United States,
expressing concern that “the local community wagnallowed to comment on or be a part of the
consent agreement,” although he acknowledgeditpablic meeting took place in St. LouiSee
Defs. Resp. Br. Ex. A. He indicated that itsAids impression that it had been announced at the
meeting “that none of the funds that might be collected from the settlement will be for
redevelopment of the property in St. Louis, Michigatd’

Similarly, on July 1, 2002, St. Louis City Manager Dennis Collison wrote a letter to the
United States expressing conceld. His letter criticized the 1982 consent judgment entered into
by Velsicol, Michigan, and the U.S. EPA whereby Velsicol agreed to construct a slurry wall and
clay cap at the main plant sited. He was critical of the fact that the Pine River was not required
to be remediated by the 1982 consent judgmieht.

OnJuly 25, 2002, the United States sent Hf§ithrough Mayor Kubin, notice of the United
States’ motion for approval of the proposed settl@mparsuant to Rule 9019 of the Federal Rules
of Bankruptcy Procedure and under CERCLA, parguo 28 C.F.R. 8 50.7. The United States’
motion describes the city officials as “seekirguarantee of cooperation from the Trustee, funding

for needed operation and maintenance of the remedial action, cleanup of areas with low
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contamination and a high potential for reuaad governmental funding for all cleanup and
operations and maintenance.” The United Statedion asserts that nothing in the Settlement
Agreement prevents the Custodial Trustee from providing cooperation to St. Louis, that the
Settlement Agreement does not make any decisions about the response action to be implemented
at the St. Louis Facility, and thatthing restricts St. Louis’ abilityy comment during the response
selection process.

The motion for approval of the Settlement Agreement also memorializes the fact that the
United States received three public comments frtizen groups or committees relating to the St.
Louis Facility in St. Louis, Michigan (the Pifgver Superfund Citizen Task Force, the Technical
Advisory Committee for the Pine River Superfuridzen Task Force, and the Sierra Club’s Water
Sentinels Project). The motion notes the following:

The commenters . . . request that priority be given for use of funding for the St. Louis
Facility for natural resource damages restoration. There is currently an investigation being
conducted to determine if the previously installed containment system, a slurry wall, is
leaking or if contaminants are escaping undeimte barriers that were installed. At this
time, highest priority must be given to investigate and address the source of the ongoing
releases and to ongoing operation and maintenance (“O&M”) to prevent further releases.
If there is not sufficient funding to address the ongoing releases an O&M, further natural
resource damage will occur, the effectivenef EPA’s expenditure of $60 million on the
Pine River cleanup that benefitatural resources would bepardized, and natural resource
damage restoration would be threatened by the ongoing releases . . . .

In addition, as part of the investigatimgponse action and O&M for the Facility, the
Governments expect to include natural reseutamage monitoring of the Facility that will

also benefit natural resources. The UnitedeStagrees that if funding remains after the
releases are addressed, the United StateStates should be permitted to agree that such
funding be used for natural resource damage assessment or restoration without formally
amending the Agreement.

On August 9, 2002, the bankruptcy court entered an order approving the EPA Settlement

Agreement, with a few clarifications. In part, the order provides that:
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any distributions received by the United Stat#th respect to its Allowed Class 4B Claim
under the Plan for the St. Louis Facility Bhze deposited in the Velsicol Chemical/St.
Louis, Michigan Site Special Accounithvin the EPA Hazardous Substance Superfund to
be retained and used to conduct or finance response actions at or in connection with the
Site . . ..

It further provides that:
with respect to the St. Louis Facility, ifefe is any amount remaining of the funding under
the Environmental Settlement Agreement which is dedicated to the St. Louis Facility after
(i) response action relating to ongoing releases$(ii) ongoing operation and maintenance
are each addressed or provided for, then the United States and the State of Michigan may
make an appropriate allocation of the remaining funding for Natural Resource Damages with
respect to the St. Louis Facility . . . .

The approval order also provides that “eactl avery proof of claim” against NWI, FTL,
or other debtor, whether filed ltlye United States, its agencies #tates, their agencies, Defendant
Velsicol individually, or Defendant Velsicol on behalf of another entity, was “withdrawn with
prejudice and expunged, excdpt the Allowed Governmental Claims . . ..” § 10 (emphasis in
original). The bankruptcy court retained jurisdiction “to hear and determine all matters including,
without limitation, disputes arising under the Environmental Settlement Agreement . . . or this
Order.” 1 18.

On March 19, 2007, the bankruptcy court closedctise but again retained jurisdiction “to
hear and determine all matters arising under the Environmental Settlement Agreement and this
Court’s August 9, 2002 Order.” Similarly, thet@ment Agreement provides for the bankruptcy
court to:

. . retain jurisdiction over the subject matter of this Agreement, the Parties hereto, the
NWI/FTL Successor, the Custodial Trustee, and the Velsicol Fund Trustee for the duration
of the performance of the terms and proviswithis Agreement fathe purpose of enabling
any of the Parties, the NWI/FTL Successor, the Custodial Trustee, the Velsicol Fund
Trustee, and the third party beneficiaries to apply to the Court for such further order,

direction, and relief as may be necessarypprapriate for the construction or interpretation
of this Agreement or to effectuai€] or enforce compliance with its terms.
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S. Agmt. 1 26.

Plaintiff advances a declaration of St. Lodity Manager RobeMcConkie, in which he
states that “[t]he City of St. Losiffirst learned of the contaminatiofthe City’s wells with . . . (p-
CBSA) on Friday September 23, 2005, during a mgatiith [EPA representatives].” McConkie
Decl. § 2, Oct. 5, 2007; Mot. to Remand Ex. A. @dakie further states that “[t]he City tests its
drinking water pursuant to Safe Drinking Watet Aaquirements, and it has relied on the expertise
of the EPA and [MDEQ] to test drinking water andnitoring wells for contaminants related to the
Velsicol plant site. Id. 1 3. Finally, Plaintiff advances the declaration of the director of the
Environmental Studies Program at Alma Collegerray Borrello, who states that the golf course
owned by Defendant Edgewood Farms contai@8{$A contamination. Borrello Decl. 1 7-8, Oct.
8, 2007; Mot. to Remand Ex. B-1.

11

A party seeking removal bears the burden t#tdshing federal subject matter jurisdiction.
Coyne v. Am. Tobacco Cd.83 F.3d 488, 493 (6th Cir. 1999). In their notice of removal, the
Trustees and NWI-1 (in this section, “Defendants”) cite the following bases for removal: (1)
bankruptcy removal jurisdiction pursuant to 8834(b) and 1452(a); (2) federal officer removal
jurisdiction pursuant to 8 1442(a); and (3) diversity jurisdiction pursuant to § 1BRB@ntiff
contends that not one of the three bases for federal jurisdiction support removal to this Court.

A

Plaintiff contends that bankruptcy jurisdami does not exist because Plaintiff's claims do

not arise under, arise in, or relate to any bapiay case, as necessary to establish bankruptcy

jurisdiction pursuant to 8 1334(b). Assuming Pidiis claims fall within the scope of § 1334(b),
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Plaintiff contends that removal of its claims is barred by 8§ 1452(a), because Plaintiff is a
governmental entity seeking to enforce its poticeegulatory power. Finally, Plaintiff contends
that this Court must or should abstain frorerexsing bankruptcy jurisdiction pursuant to § 1334(c)
based on the state-law nature of Plaintiff's claims.

1

Section 1334(b) provides that “the districducts shall have original but not exclusive
jurisdiction of all civil proceedings arising unddle 11, or arising in or related to cases under title
11.” The Sixth Circuit has recogsd that “Congress intended to grémthe district courts broad
jurisdiction in bankruptcy cases.In re Dow Corning Corp.86 F.3d 482, 489 (6th Cir. 1996)
(citations omitted). When claims brought icigil proceeding do not “arise under” Title 11, but
may be “related to” a bankruptcy proceeding, theipent test is “whether the outcome of that
[civil] proceeding could conceivably have amffect on the estate being administered in
bankruptcy.” Id. In other words, “there must be somexus between the ‘related’ proceeding and
the title 11 case.ld.

More specifically, “[a]n action is related toridauptcy if the outcome could alter the debtor’s
rights, liabilities, options, or freedom of action (either positively or negatively) and which in any
way impacts upon the handling and administration of the bankrupt estalte(titations and
guotations omitted)See, e.gRobinson v. Mich. Consol. Gas €918 F.2d 579, 583-84 (6th Cir.
1990) (concluding that the action was “relateda@ankruptcy proceeding when the plaintiffs sued
the bankruptcy trustee in his official capacitydasought recovery from the estate because “the
litigation could conceivably affect the size oéth. . estate”). However, an “extremely tenuous

connection” does not suffice ftrelated to” jurisdiction. Sanders Confectionery Prods. v. Heller
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Fin., Inc, 973 F.2d 474, 482 (6th Cir. 1992) (quotations and citations omitted).

Plaintiff advances three primary argumentsupport the proposition that this action is not
“related to” a bankruptcy proceeding. First, Plérabntends that its claims are not related to the
FTL bankruptcy because PlaintifEifaims cannot affect the admsiriation of the bankruptcy estate
when the estate has ceased to exist. Plaintiff relies primarlalse v. American Tobacco Co.
241 B.R. 63 (E.D.N.Y. 1999), wherein the distriotct denied the plaintiffs’ motion to vacate the
dismissal of the action for lack of subject mafteisdiction. The court explained that “[tjhe mere
fact that the property from a debtor’s estateansferred to a trust following the confirmation of a
bankruptcy plan does not mean the bankrupstgte itself continues to existid. at 65. Rather,
“[t]he bankruptcy estate ceases to exist uponiooation and substantial consummation of the plan
in a Chapter 11 reorganizationd. Thus, the court found that banktcy jurisdiction did not exist
because the action was not “related to” a batay action when it could not “impact[] upon the
handling and administration of the bankruptcy estate.{quotation omitted).

Second, Plaintiff contends that its claims aot “related to” the bankruptcy proceeding
because they were not dischedlgoy the FTL bankruptcy proceedings when Plaintiff was not a
creditor in 2002 when the bankruptcy plan was confirngekll U.S.C. § 1141(d)(1)(A) (“[T]he
confirmation of a plan . . . discharges the debtor from any debt that arose before the date of such
confirmation . . . ."”). Plaintf relies on Michigan law for the pposition that a toxic tort cause of
action “accrues” when the plaintiff knowssnould have known of the injury, citikéenry v. Dow
Chemical Cq.701 N.W.2d 684, 702 n.29 (Mich. 2005). Pldfrasserts that it did not know that
contaminants had reached its drinking water wells until September 3@@slcConkie Decl. | 2.

However, Plaintiff does not address whether it “should have known” of the contamination. The

-26-



correspondence of the City Manager and Mayduime and July 2002 reflects concerns regarding
environmental damage, and knowledge of the bankruptcy litigation and Settlement Agreement.

Third, and related, Plaintiff contends that alaims are not “related to” the bankruptcy
proceeding because the bankruptcy plan does ndtRiaintiff when it was not a creditor of FTL.
Seell U.S.C. § 1141(a) (“[T]he provisions of anéirmed plan bind the debtor . . . and any
creditor . ...”). Plaintiff also contends tliteis not bound by the EPA settlement agreement because
the only parties to the agreement are the United States, lllinois, Michigan, New Jersey, Tennessee,
FTL, NWI, Velsicol, and True Specialty CorporatioBee EEOC v. Waffle House, &34 U.S.
279, 294 (2002) (“It goes without saying that a cacttcannot bind a nonparty.”Plaintiff further
contends that the EPA settlement agreement isvast “relevant” to this action because it “relates
only the cleanup of Velsicol's contaminatpdoperties and EPA’s and the State’s rights of
reimbursement under the federal [CERCLA]..[and] rests on a CERCLA order entered into
decades before the City discovered the contamination to its water.” Plaintiff contends that this is
in contrast to Plaintiff’s complaint, which is “about treatment or replacement of its contaminated
drinking water system, which has never been included in any cleanup plans.”

In response, Defendants contend that theusthee nature of the Settlement Agreement and
Plan “makes clear” that Plaintiff's claims ardedst “related to” the FTL bankruptcy proceeding.
Defendants specifically contend that the SettlerAgntement bars Plaintiff’s claims, limits the use
of Trust proceeds to approved claim holders in the FTL bankruptcy, limits Defendants’ liability,
enjoins parties from making claims against Defensltirdt arose prior to the plan’s effective date,
and provides that the bankruptcy court retainsgliction over the subject matter of the agreement.

Defendants contend that Plaintiff's lawsuit ssentially a collateral attack on the confirmed Plan
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and Settlement Agreement incorporated therein, quBtiatjv. Ventas, In¢365 F.3d 514, 519 (6th
Cir. 2004) (“A ‘collateral attack’ is a tactic whereby a party seeks to circumvent an earlier ruling
of one court by filing a subsequent action in another court.”) (citations omige#)also Sanders
Confectionary Prods.973 F.3d at 481 (noting that “collateral attacks on confirmed plans . . .
undermin[e] the necessary ability of bankruptcy caorsettle all of the claims against the debtor”).

Plaintiff's claims are “related to” the FTihankruptcy proceedings because the proceedings
here could alter “rights, liabilities, options, or freedom of action” and could “impact[] upon the
handling and administration of the bankrupt estaRobinson918 F.2d at 583-84. Regardless of
the notion that the estate ceased to exist upon confirmation of the Plan, Plaintiff has sued the
Trustees (Lepetomane Il and I1) of the Successor and Custodial Trusts, which were created pursuant
to the Plan, solely for the purpose of holdindats property and distributing estate assets.
Lepetomane Il and Ill are not entities that have emerged from bankruptcy to resume business
operations, but creations of the bankruptcy procegdio resolve particular creditor claims. The
resources of the Custodial and Successor Trolstehich Lepetomane Il and 11l are the Trustees,
are subject exclusively to the terms and administration of the bankruptcy court orders and the
incorporated Settlement Agreement. Thus, esgovery from the fursl of the Trusts would
necessarily impact the administration of the bapkestate, and “related to” bankruptcy jurisdiction
exists under § 1334(b).

2

The bankruptcy removal statute, 28 U.S.C. § 1452(a), limits the civil actions that can be

removed to federal court when the only basis for federal subject matter jurisdiction is § 1334.

Section 1452(a) provides:
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A party may remove any claim or cause of action in a civil action other than . .. a

civil action by a governmental unit to enforce such governmental unit’s police or

regulatory power . . . if [tha]istrict court has jurisdiction of such claim or cause of

action under section 1334 of this title.

The parties agree that this Court should looth®“automatic stay” @vision of the bankruptcy
code, 11 U.S.C. § 362, to help interpret § 1452%&k In re Methyl Tertiary Butyl Ether (“MTBE")
Prods. Liability Litig, 488 F.3d 112, 132 (2d Cir. 2007) (“As the language of the police and
regulatory power exceptions in taatomatic stay context and in the removal context is virtually
identical, and the purpose behind each exceptiorisdme, we think it proper to look to judicial
interpretations of section 362 for guidance.”) (quotations omitted).

Plaintiff contends that this action is “a civil action by a governmental unit to enforce such
governmental unit’s police or regulatgrgwer.” Plaintiff relies generally dn re Javensl107 F.3d
359, 363 (6th Cir. 1997), wherein the Sixth Ciralérified that under the police and regulatory
power exception, the automatic stay does not ¢pevhen “a governmental unit is suing a debtor
to prevent or stop violation of fraud, enviroemal protection, consumer protection, safety, or
similar police or regulatory laws, or attemptinditodamages for violation of such a lawJavens
107 F.3d at 363 (quoting S. Reéyn. 95-989, at 52 (1978), reprinted in 1978 U.S.C.C.A.N. 5787,
5838).

Plaintiff also relies otMTBE, 488 F.3d 112, which it contengs‘indistinguishable” from
the case now before the Court. M BE, the Second Circuit addressed “lawsuits originally filed
by the States of California and New Hampshirtheir respective state courts against corporations
that manufactured, refined, mar&df or distributed gasoline caiming . .. [MTBE].” 488 F.3d at

114. The complaints alleged that “MTBE contaminated public drinking water supplies through

discharges, leaks, overfills, and spills from gasotielivery facilities, as well as from the release
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of gasoline in certain consumer and commercial activitidd.” The court found that § 1452
prevented the removal of the plaintiffs’ clainasid rejected the defendants’ argument that it was
significant that “the government action directed aghihe debtor relates mainly to the protection
of a pecuniary interest rather than the enfoatof regulatory police posys for the protection of
the general public.1d. at 132-34. The court noted that angney damages “will not inure, strictly
speaking, to the economic benefit of the stategabise “the clear goal of these proceedings is to
remedy and prevent environmental damage witbrgatlly serious consequences for public health,
a significant area of state policyld. at 133.

Plaintiff also relies oiMassachusetts v. New England Pellett, L #09 B.R. 255 (D. Mass.
2009). There, the court found that Massactis’'seomplaint, consolidating many small claims
under the state’s consumer protection statute, was not properly removed based onl§. B52.
258-59. The court emphasized that Massachuseitghs “injunctions, civil penalties, attorney fees
and restitution.’ld. at 259. The court reasoned that becaasgtution was “onf one part of the
relief sought,” the action passed both the “public purpose” and “pecuniary purpose’ldests.
258-59. The court also noted thhe fact that Massachusetts consolidated a large number of
consumer claims to deter future conduct “enhanced the conclusion” that Massachusetts was
“primarily seeking to protect the public welfareld. at 259.

Defendants contend that Plafhis not seeking to exercisey police or regulatory power
through this lawsuit because Plagihmerely seeks monetary damages that would come from the
Successor Trust. Defendants contend that Filamtiot seeking to regate Defendants’ behavior
because Plaintiff does not allege any ongoingalb®r by Defendants that is threatening public

safety that is not subject to the comprehensive Settlement Agreement, nor is Plaintiff attempting to
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effectuate public policy by seeking an injunction under state environmental laws.

Defendants emphasize that with respect to § 362, the Sixth Circuit has acknowledged that
“there are two tests for determining whether an action by a governmental unit falls within the
automatic stay or is excepted under the ‘policegrdexception: the pecuniary purpose test and the
public policy test.”In re Commerce Oil Cp847 F.2d 291, 295 (6th Cir. 1988). First, “[u]nder the
pecuniary purpose test, reviewing courts foonsvhether the governmental proceeding relates
primarily to the protection of the governmentecpniary interest in the debtor’s property, and not
to matters of public safety.l1d. Second, “[u]nder the public policy test, reviewing courts must
distinguish between proceedings that adjudigateate rights and those that effectuate public
policy.” Id. Under either test, the exception does notyafifiihe state [i]s seeking a monetary sum
merely as collection of a debt or as compensation for reclamation it had already perfddaned.”

In Commerce Ojlthe Sixth Circuit found that Tennessee’s assessment of penalties and
review of those damages under the Tennesseer\@aality Control Act, Tenn. Code 8§ 69-3-101
et seq. were excepted from the automatic stay under the “police power” excégtiain294-97.
The court explained that “the rationale, policy &mtors expressed in the. Act [were not] based
upon the state’s ownership of or pecuniary irgene the natural resources of Tennessdd. at
296. The court explained that the purposd¢l®fct included “[pJunishing wrongdoers, deterring
illegal activity, recovering remedial costs of damage to the environment, providing for the costs of
administration and weighing the social andrmemmic value of a discharge source” which “are
exercises of the state’s regulatory power tedtfate public policy and are not actions based upon
the state’s property interestsltl. “Likewise removing, correcting or terminating pollution and

determining the severity and effect of dischargeshe receiving waters are actions to protect the
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public health and safety, and are not grounded upon the state’s property intédests.”

While Plaintiff asserts that the purpose of this action “is to remedy the contamination of the
public water supply and to prevent and protectiitgens from further contamination, not to protect
its pecuniary interest,” Plaintiff has repeateéigphasized that “this aass an action brought by
an injured property owner.” In particular, the cdanpt refers several times to Plaintiff's “property
interest” in the watethat it appropriates and its water systedee, e.g.Compl. 11 6, 34, 48, 54.
Additionally, Plaintiff seeks an award ekemplary damages against VelsiddL. | 32, 57, 66, 74.
Although Plaintiff seeks compensation for “response costsT 1, 34, 46, Plaintiff does not seek
injunctive relief or civil penalties.

Moreover, none of Plaintiff's claims are unique to its status as a governmental entity. Even
though Plaintiff may aim to remedy environmentaindge that has a clear adverse health effect,
Plaintiff's claims of nuisance, trespass, andligegce are claims that any person could bring for
those torts, regardless of the environmental apnesece. Similarly, Platif’'s NREPA claims are
available to the State or “any othersan.” Mich. Comp. Laws § 324.20126a(®ee In re Methyl
Tertiary Butyl Ether (“MTBE”) Prods. Liability Litig.247 F.R.D. 420, 426 (S.D.N.Y. 2007) (“It
would make no sense to hold that a tort claledfby a private entity sking compensatory and
punitive damages enforces ‘police or regulatory’ powers when filed by a governmental unit that has
also alleged property damage.”).

Based on the above, the governmental eefmient exception embodied in § 1452(a) does
not apply and bankruptcy removal jurisdiction &xisThe exception also does not apply because,
as will be discussed below, 8§ 1442 provides amradteve basis for removal jurisdiction. Even if

the exception were to apply, however, its applicamay have been waived by Plaintiff because
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its motion to remand was filed thirty-eight days after Defendants removed the case. For example,
in Orange County Water District v. Unoc¢dhe court explained thdecause 8§ 1334(b) confers
subject matter jurisdiction and 8 1452(a) is merely a procedural mechanism by which removal is
effected, a § 1452(a) challenge is waival®#22 F. Supp. 2d 557, 567-68.D.N.Y. 2007) (“If §
1452(a) challenges are not raised within thirty days, we will consider them waived pursuant to §
1447(c).”).
3

Under§ 1334(c), when subsection (b) provides the only ground for federal subject matter
jurisdiction, and a timely motion is filed by “anyain a proceeding based upon a State law claim
... related to a case under title 11 . . . the distaatt shall abstain from hearing such proceeding
if an action is commenced, and can be timely adjudicated, in a State forum of appropriate
jurisdiction.” 1d. 8 1334(c)(2). Similarly, a district court may abstain “from hearing a particular
proceeding arising under title 11 or arising in dated to a case under title 11" if doing so is “in
the interest of justice, or in the interest ofrity with State courts or respect for State lawd” §
1334(c)(1).

“For mandatory abstention to apply, a procaegdnust: (1) be based on a state law claim or
cause of action; (2) lack a federal jurisdictibbasis absent the bankruptcy; (3) be commenced in
a state forum of appropriate jurisdiction; (4)dagable of timely adjudication; and (5) be a non-core
proceeding.” In re Dow Corning Corp.86 F.3d at 497. “Mandatory abstention under section
1334(c)(2) is not jurisdictional and mus raised in a timely motionRobinson918 F.2d at 584.
The central issue raised by the parties’ papers is whether this action is a “core proceeding.”

Core proceedings include, inter alia, “matters concerning the administration of the estate,”
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28 U.S.C. §8157(b)(2)(A), “orders torn over property of the estated’ 8§ 157(b)(2)(E), and “other
proceedings affecting the liquidation of the assets of the esit&,"157(b)(2)(0). Subsection
157(b)(3) provides that “[a] determination thatraceeding is not a core proceeding shall not be
made solely on the basis that its taton may be affected by State laud” § 157(b)(3). The Sixth
Circuit has explained that “[a] core proceediitger invokes a substantive right created by federal
bankruptcy law or one which could not exist outside of the bankruptoyr& Lowenbraun453
F.3d 314, 320 (6th Cir. 2006) (quotiBgnders Confectionary Prod9.73 F.2d at 482).

Plaintiff contends that this action is a non-core proceeding because the issues raised by the
complaint rest solely on Michigan law. Plaihcontends that thessues do not invoke any
provision of the bankruptcy code and do not fathim the specifically enumerated categories of
core proceedings in 8 157(b). Plaintiff emphasizes thabwenbraunthe Sixth Circuit citedn
re DeLorean Motor C.155 B.R. 521, 525 (B.P. 9th Cir. 1993) for its “holding that even if a
claim fits within the literal languge of 8 157(b)(2), it will not be considered a core proceeding ‘if
it is a state law claim that coudkist outside of bankruptcy andrist inextricably boundto . . . a
right created by the Bankrupt€ode.’ ” 453 F.3d at 320. The Sixth Circuit noted thatorean
was interpretindNorthern Pipeling458 U.S. 50.

Plaintiff citesNorthern Pipeling458 U.S. at 71-72, for the proposition that a state common
law action for damages is “categorically” a non-core proceedindloithern Pipelingthe Court
concluded that “the assignment by Congress nitgtcy judges of the jurisdiction granted in 28
U.S.C. § 1471 (1976 ed., Supp. IV) p41(a) of the Bankruptcy Act of 1978 violates Art. 11l of
the Constitution.” 458 U.S. at 52. The 1978 Aarded the new bankruptcy courts “jurisdiction

over all ‘civil proceedings arising under title 11 [the Bankruptcy title] or arising nelated to
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cases under title 11.’Northern Pipeling458 U.S. at 54 (quoting 23.S.C. § 1471(b) (1976 ed.,
Supp. IV)) (alteration and emphasis in opinion). vi|gaay of background, Northern Pipeline filed a
petition for reorganization in the U.S. Bankruptcy Gdairthe District of Minnesota, and then filed

a suit in that court against Marathon Pipe Lieeking “damages for alleged breaches of contract
and warranty, . . . as well as for alleged misrepresentation, coercion, and ducess"56.
Subsequently, “Marathon sought dismissal efghit, on the ground that the Act unconstitutionally
conferred Art. Ill judicial power upon judges wlazked life tenure and protection against salary
diminution.” Id. at 56-57.

In the portions oNorthern Pipelinesited by Plaintiff, the Cotaddressed whether the newly
established bankruptcy courts were valid as “legislative coddsdt 63-76. The Court explained
that controversies involving “public rights,” as oppdgo “private rights” “may be removed from
Art. Il courts and delegated to legislative comtadministrative agencies for their determination.”
Id. at 70 (citations omitted). Whil&he liability of one individual to another under the law as

defined is a matter of private rights,” “a mattempoblic rights must at a minimum arise ‘between
the government and others[d. at 69-70 (quotations and citatiomitted). The Court explained
that private rights disputes, unlike public rights disputes, cannot be delegated to legislative courts
because they “lie at the core of the historically recognized judicial powerdt 70.

In the bankruptcy context, the Court acknowleddpad “the restructuring of debtor-creditor
relations, which is at the core of the federal baptay power . . . may wdle a ‘public right,” ” but
“the adjudication of state-created private rights, such as the right to recover contract damages . . .

obviously is not.” Id. at 71. Although Northern Pipeline’s claim for contract damages “may be

adjudicated in federal court on the basis of iksti@nship to the petition for reorganization . . . this

-35-



relationship does not transform the state-creaggad imto a matter between the Government and the
petitioner for reorganization.ld. at 72 n.26. In other words, the private right, involving “the
liability of one individual to another under the lawfided” is not transformed into a “public right.”

Id. at 72. Finally, the Court empéiaed that “[e]ven in the absence of the federal [bankruptcy]
scheme, the plaintiff would be able to procagdinst the defendant on the state-law contractual
claims.” Id. at 72 n.26. Thus, the Court concluded thatdelegation of duties to the bankruptcy
courts could not be considered a constitutional delegation of “public rights” disputes to “legislative
courts.” Id. at 63-76.

Significantly, it is not apparent hoMorthern Pipelinesupports the proposition advocated
by Plaintiff, that the action now before the Casid non-core proceeding simply because the issues
raised by the complaint rest solely on Michigam.l&laintiff has not ppvided an explanation, and
simply emphasizes the following language friimrthern Pipeling “Even in the absence of the
federal scheme, the plaintiff would be able to proceed against the defendant on the state-law
contractual claims.”ld. at 72 n.26. Presumably, Plaintiff's pbis that its state-law claims are
independent from the bankruptcy proceeding andddoeipursued by Plaintiff regardless of whether
FTL ever pursued a bankruptcy petition. Pldimtiay also implicitly advance the proposition that
“the restructuring of debtor-atéor relations, . . . is at theore of the federal bankruptcy power”
while the “liability of one individual to another under the law defined” is ltbtat 71-72 (emphasis
added).

Significantly, Congress only enacted 8§ 157 in 1@@dining “core proceedings,” as a result
of the invalidation of the prior bankruptcy schemeNbyrthern Pipeline See generally In re

Baldwin-United Corp.52 B.R. 541, 545 (Bankr. S.D. Ohio 1985) (“When the narrow holding of
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[Northern Pipelingis read in combination with per&nt provisions of the 1984 Amendments, we
conclude that the primary intent of Congress m@go divest the Bankruptcy Court of all authority
to adjudicate state law claims; rather, it wasrgmte a system which meets the constitutional need
for vesting the ‘essential attributes of judicial @ix . . in an Article Il Court while also meeting
the practical need for an adjunct to assist th&rl@t Court in exercisig that jurisdiction as to
matters arising under both state law and bankruptcy law.”).

Plaintiff also citedn re John Richards Homes Building C405 B.R. 192, 210-11 (E.D.
Mich. 2009), to support the proposition that the action now before the Court is not a core
proceeding. There, the court stated: “Examplesooé proceedings that arise after a bankruptcy
case is dismissed or closed include awardssibcattorney’s fees, damages, punitive damages and
sanctions.”ld. at 210. The court concluded that the pargpplication for attorney fees was a core
proceeding because it arose from “the judgnesued by the Bankruptcy Court, which was clearly
a core proceeding, and it is inextricably intertwined with the bankruptcy case itieklat 211.
Without substantial explanation, Plaintiff contetitst the cited case supports a conclusion that the
case before the Court is not a core proceeding because “Plaintiff's common law and state statutory
claims arose after and are not related to ther pankruptcy and certainly cannot be characterized
as ‘inextricably intertwined.” ”

In response, Defendants contend that thi®adsia core proceeding even though Plaintiff's
claims could exist outside bankruptcy, because they will potentially affect the administration of the
estate.See§ 157(b)(2)(A). Defendants emphasize thaidwenbrauna case cited by Plaintiff, the
court concluded that a state-law action may be a core proceeding under 8 157(b)(2), even after a

bankruptcy estate is closed, if the action wontd have arisen but for the existence of the
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bankruptcy. 453 F.3d at 321.

In Lowenbraunthe bankruptcy trustee retained an attorney to investigate whether the debtor
had made improper transfers of assets frombtrekruptcy estate to his wife; and the attorney
eventually brought contempt proceedings against the debtor and higdw&e317. Subsequently,
the debtor’s wife filed a civil action in state coadserting claims for variossate-law torts against
the attorney for the bankruptcy trustee, whoaoeed the action to the federal bankruptcy coldtt.
Ultimately, on appeal, the Sixth Circuit affirméte bankruptcy court’s decision that mandatory
abstention was not applicable to the claims of the debtor's wdeat 317, 321. The court
concluded that the claims “would not exist lbort the bankruptcy proceeding, and because [the
attorney for the bankruptcy trustdag¢d the Contempt Motion to assist in the administration of the
estate, [the debtor’'s wife’s] state-law actiwas a core proceeding, thus precluding mandatory
abstention.”ld. at 321.

Defendants also rely d@aldwin-United Corp.52 B.R. at 548, wherein the bankruptcy court
noted that “Congress did not intend that manga#dstention could be manufactured through a
flagrant violation of the automatic stay” whedefendant commenced an action in state court in an
attempt to meet the requirement that “an adsotommenced, and can be timely adjudicated in a
State forum.” Defendant asserts that, here nithwaited to bring its complaint until after the
bankruptcy closed, and that conduct is akin tettuation in which a plaintiff brings a post-petition
suit in state court in violation @n automatic stay and seek&éep it there on abstention grounds.

Finally, Defendants contend that the exhaustateire of the EPA settlement agreement and
plan “makes clear” that Plaintiff's claims are core proceedings because the EPA settlement

agreement bars Plaintiff's claims, limits the us&fst proceeds to approved claim holders in the
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FTL bankruptcy, limits Defendants’ liability, enjoiparties from making clais against Defendants

that arose prior to the plan’s effective dased provides that the bankruptcy court retains
jurisdiction over the subject matter of the agreement. Once again, Defendants contend that
Plaintiff's lawsuit is essentially a “collateral attack” on the confirmed plan and EPA settlement
agreement incorporated therein, quotirgtt, 365 F.3d at 519.

What is even more significant is that thei3is were created to administer the bankruptcy
estate. While Plaintiff places much emphasis on the fact that its claims may not have been
discharged and may not have been addressed through the bankruptcy proceeding, depending on
when they arose, Plaintiff ignores the fact that it has sued the Trustees, whose sole purpose and
reason to be is to administer the estate. Thet$mare creatures of bankruptcy and would not exist
but for the bankruptcy proceedings. In other woRlaintiff's claims against Lepetomane Il and
[l are inextricably intertwined with the bankruptcy proceeding, and constitute a “core proceeding.”
Thus, mandatory abstention does not apply tocthse. Mandatory abstention also does not apply
because, as will be discussed below, § 1442 provides an alternative basis for federal jurisdiction.

Even if mandatory abstention does not applgintiff contends that this Court should
exercise its discretion to abstain under 8 1334(c)(1). Plaintiff cites a list of possible factors to
consider:

(1) the effect or lack thereof on the ef@ini administration of the estate if a court
recommends abstention; (2) the extentwbich state law issues predominate over
bankruptcy issues; (3) the difficulty or unseldtleature of the applicable law; (4) the
presence of a related proceeding commencst@ia court or other nonbankruptcy court; (5)
the jurisdictional basis, if any, other tha® U.S.C. § 1334, (6) the degree of relatedness or
remoteness of the proceeding to the main bankyugase; (7) the substance rather than the
form of an asserted core proceeding; (8fdasibility of severing state law claims from core
bankruptcy matters to allow judgments to beeesd in state court with enforcement left to

the bankruptcy court; (9) the burden of the bankruptcy court’s docket; (10) the likelihood
that the commencement of the proceedingankruptcy court involves forum shopping by
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one of the parties; (11) the existence of a rtghd jury trial; and (12) the presence in the
proceeding of non-debtor parties.

Delphi Automotive Sys., LLC v. Segway,,IBd.9 F. Supp. 2d 662, 670-71 (E.D. Mich. 2007)
(quotingBeneficial Nat'l Bank USA v. Best Receptions Sys.,, 220. B.R. 932, 953 (Bankr. E.D.
Tenn.1998)). Plaintiff contendsah“the most obvious and compelling factors” are that this case
will not affect the administratioaf the bankruptcy estate; the case involves only state law issues;
and FTL, the debtor, is not a party to the caBkintiff contends that whether the Trusts may be
liable to third-party creditors for claims thabae after the Plan wasmsummated will have no
effect on the Plan or the estate. Finally, Plaigtfitinues to maintain that jurisdiction is not proper
under other federal statutes.

In response, Defendants contend, inter alia, that this case will hinder the administration of
the estate because of the Trustees’ inability to allocate funds as required under the Settlement
Agreement; that bankruptcy issues predominatabse of the possibléfects on the Plan, the
Settlement Agreement, the Trust Agreements, aed thst beneficiarieghat the Trustees were
created as part of the bankruptcy proceeding\aisicol is a party to the Settlement Agreement;
and that jurisdiction exists under other statutes.

While it is possible that the Court could elacabstain from hearing this case based on the
state-law nature of Plaintiff'saims, it is important to reiterate that Lepetomane Il and Ill and NWI-

1 operate subject to, if not solely as a creatipthe earlier bankruptcy proceedings. A concern for
comity or deference to state court expentisetate law is unavailinghere significant bankruptcy
guestions will inform on the proggs of the litigation. Thus, theo@rt will not exercise discretion

to abstain.
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The federal officer removal statute, 28 U.$QA442(a)(1), provides, in relevant part, that

a civil action may be removed from state court if it is commenced against:
The United States or any agency thereo&ay officer (or any person acting under that
officer) of the United States or of any ageribgreof, sued in an official or individual
capacity for any act under color of such odfior on account of any right, title or authority
claimed under any Act of Congress for the apension or punishment of criminals or the
collection of the revenue.
For removal to be proper, a defendant “must both raise a colorable federal defense, and . . . show
a nexus, a ‘causal connection’ between the gdthrconduct and asserted official authority.”
Jefferson County v. Ackes27 U.S. 423, 431 (1999) (quotatiomslaitations omitted). A private
party defendant must also demonstrate thap#nty acted under the direction of a federal officer
or agency.Watson v. Phillip Morris Co., Inc551 U.S. 142, 151 (2007). The U.S. Supreme Court
has explained that “[tlhe words ‘acting under’ @read, and . . . the statute must be ‘liberally
construed,” ” although “broad language is not limitledsl’at 147.

Narrower versions of the statute have exisiece “near the end of the War of 1813&e
generally id.at 147-51 (describing the history of thatate). As far back as 1880, the Court found
that removal by federal officers and agents “wdwétp to prevent hostile States from ‘paralyzing’
the Federal Government and its initiativelsl’at 149 (citinglennessee v. Dayis00 U.S. 257, 263
(1880)). In addition, “[s]tate-court proceedingmy reflect ‘local prejudice’ against unpopular
federal laws or federal officials.ld. at 150 (citingMaryland v. Soper(No. 1), 270 U.S. 9, 32
(1926)).

In Watsonthe Supreme Court rejected the Ph¥liprris Companies’ argument that removal

was proper under 8§ 1442 on the basis of heavy regulation by the Federal Trade Commission of

testing and labeling cigarette§51 U.S. 142. The Court concluded that “the fact that a federal
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regulatory agency directs, supervises, and mmaaompany’s activities in considerable detail”
does not bring the company “within the scope of .actihg undetran ‘officer of the United
States.” Id. at 145 (emphasis in original). The Court explained that a “private person’s ‘acting
under’ must involve an effort tassistor to helpcarry out the duties or tasks of the federal
supervisor.”ld. at 152 (citations omitted and emphasisiiginal). Such effort “doesotinclude
simply complyingwith the law.” Id. (emphasis in original).

The Court specifically distinguisWinters v. Diamond Shamrock Chemical,d49 F.3d
387 (5th Cir. 1998), because in that case, the chemical companies “performed a job that, in the
absence of a contract with a private firm, @@/ernment itself would have had to perforrnd’ at
154. The private companies contracted with government to produce “a specific mixture of
herbicides, which eventually became known as Agent Orangkriters 149 F.3d at 398. The
contract specified the precisextuire of ingredients, and requinents for packaging, labeling, and
shipping, and the government was inwedl with “ongoing supervision.Id. at 398-400. On those
facts, the government exercised “direct contral over the composition and production of Agent
Orange.” Id. at 398. In contrast, iWatson the Court found that there was “no evidence of any
delegation of legal authority from the FTC te tindustry association to undertake testing on the
Government agency’s behalfld. at 156.

In this case, Plaintiff contends that thes no causal connection between any federal
directive and Plaintiff's allegations in the compla Plaintiff asserts that there is no formal
delegation of power from the government and Defendants are not contractually bound to produce
any item for an important government need. RatRkintiff asserts that the Trusts were simply

created to manage assets on behalf of sevemafibaries, one of which happens to be the EPA.
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In order to show the requisite causal connection, Plaintiff asserts that Defendants would need
to demonstrate that the government has specifichticted the Trusts not to treat or replace
contaminated wells.See Jefferson Count$27 U.S. at 432 (stating that a defendant “must
demonstrate that the acts for which they are being sued . . . ocbaoaase oWhat they were
asked to do by the Government”) (emphasis in origiMiNBE, 488 F.3d at 124-25 (“Critical under
the statute is to what extent defendants actedrdederal direction at the time they were engaged
in the conduct now sued upon.”) (quotations omitt€dgiberg v. Swinerton & Walberg Prop.
Servs., InG.245 F. Supp. 2d 1144, 1152 (D. Colo. 2002) (“Tiieial must have direct and detailed
control over the defendant.”Arness v. Boeing N. Am., In@97 F.Supp. 1268, 1275 (C.D. Cal.
1998) (finding an insufficient cauisaonnection when the governmenay have directed production
activities but plaintiff's claims were based onglisal activities and the government did not restrict
the defendant’s ability to implement safeguards for dispdgdIBE, 488 F.3d at 126-27 (finding
insufficient causal connection when regulatiod dot specifically compel use of MTBE as an
additive when the defendant dmbt allege that the government was aware that it was the only
approved additive actually available in the markéwjllory v. Ree’s Contract Serv., In@72
F.Supp. 344, 347 (S.D. Miss. 1994) (finding insuéidi causal connection when vague directions
from the government such as “maintain law arakedtonly established “basic parameters” rather
than “direct and detailed control”).

Defendants contend that the requisite causalexdion exists in this case because the Trusts
act under the directive of the EPA and are suligettte EPA’s monitoring and control. Defendants
emphasize that the Trusts’ conduct with respettted/elsicol St. Louis facility “involves an effort

to assist, or help carry out, the duties or taskshe EPA, beyond the effort that would simply be
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required of a heavily regulated party. At the first hearing, defense counsel emphasized that the
Trusts hold “money and assets that the EPA doane received directly from the Bankruptcy Court

as approved claimant then done the work themselves. Instead they decided to create these two
trusts, retain control over these two trustbli"g Tr. 43, Jan. 23, 2008. Counsel emphasized that
the creation of the Trusts allows the parties toktogether with an “independent trustee,” to have

“the benefits of the bankruptcy discharge injunction and the discharge apply,” and to avoid
comingling with the Superfunds and to create “safgaand distinct accounts for each site and yet

it leaves the EPA in control.” Hr'g Tr. 44. The sblaolder of the trustee, Jay Steinberg, stated that
“everything | do is subject to the EPA. The truats very very constricting from the point of view

that | can make recommendations, but | have Ve ltiae approval of the EPA. And in many cases

| have to have the approval of the EPA and the state government.” Hr'g Tr. 7.

Defendants have advanced facts that demonstrate that the federal government exercises
“direct and detailed” control over the Trusts. M¥Plaintiff characterizes the EPA as simply a
beneficiary of the Trust, the EPA is also involved in overseeing, monitoring, and approving
management of the assets and properties held by the Trusts. Moreover, had the parties to the
Settlement Agreement not entered that agreement, the EPA would hawebbgated to use the
any funds recovered to fund cleanup efforts andld’have been responsible for the cleanup under
CERCLA. Thus, the Trust is properly characterias@ssisting the EPA to perform a task that the
government would otherwise be obligated to perform absent the agreement.

Plaintiff also asserts that removal is improper under § 1442 because Defendants lack a
colorable federal defense. Plaintiff conteridat Defendants lack a federal defense because

Plaintiff's claims are not barred by the bankaypproceedings, contribution protection provisions
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of the Settlement Agreement, or other paymeowigrons of the Settlement Agreement and related
orders. Plaintiff asserts that a defense rgigrom those arguments is not colorable because
Plaintiff's claims did not arise until well after tiktan was confirmed, Plaiff was not a party to
the bankruptcy and it is not a patb the contracts signed between the parties, Plaintiff’'s common
law and state statutory claims regarding iteking water are not CERCLA contribution claims, and
are not covered by any of the bankruptcy documents, and the contract provisions purporting to
prevent third party claims are unenforceable.

While Plaintiff argues the merits of the defen%ne of the most important purposes for
removal is to have the validity of a fededafense . . . tried in federal courtléfferson Countyb27
U.S. at 431. Plaintiff has not argued that the fees were acting, or failing to act, outside their
authority under the Trusts to manage the assets and properties of the Trusts. Thus, Defendants have
a colorable federal defense. Based on the above, removal is proper pursuant to 8 1442.

C

The federal diversity jurisdiction statute pernatéederal district court to exercise subject
matter jurisdiction over actions for more than $75,000 when the citizenship of each plaintiff is
diverse from the citizenship efch defendant. § 1332(a)(@¢9e also Glancy v. Taubman Ctr., Inc.
373 F.3d 656 (6th Cir. 2004) (citir@aterpillar, Inc. v. Lewis519 U.S. 61, 68 (1996)). When an
action is filed in state court, a defendant mayaeenthe case to federal district court if diversity
jurisdiction exists. 28 U.S.C. § 1441. Significgnd plaintiff's “fraudulemjoinder of non-diverse
defendants will not defeat removal on diversity ground3dyne 183 F.3d at 493.

However, if the plaintiff has joined a non-drge defendant and there is no other basis for

federal subject matter jurisdiction, a removing defemdaust show that joinder of the non-diverse
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defendant was fraudulent, in order to avoid remdedome-Duncan, Inc. v. Auto-By-Tel, LL.C76

F.3d 904, 907 (6th Cir. 1999) (citation omitted). ‘frove fraudulent joinder, the removing party
must present sufficient evidence that a plaindffld not have established a cause of action against
non-diverse defendants under state la®@dyne 183 F.3d at 493 (citinglexander v. Elec. Data
Sys. Corp.13 F.3d 940, 949 (6th Cir. 1994)). The actiorstrine remanded to state court “if there
is a colorable basis for predicting that a pifimay recover against non-diverse defendantd.”
Notably,“all disputed questions &dict and ambiguities in the coalling . . . state law” must be
resolved in favor of the non removing party. (quotingAlexandey 13 F.3d at 949). Finally, the
plaintiff's motivation for joining any non-diverse f@mdants is immaterial to the fraudulent joinder
analysis.Jerome-Duncanl76 F.3d at 907.

Plaintiff has alleged claims for trespass, nuisance, and negligence under Michigan common
law against Edgewood FarnSeeCompl. 1Y 47-74. First, Defemia contend that there is no
reasonable basis for concluding that Edgewood Feonrd be liable in trespass, because a trespass
claim requires “proof of an unauthorized direciromediate intrusion of a physical, tangible object
onto land over which the plaintiff hasright of exclusive possessionrRdams v. Cleveland-Cliffs
Iron Co, 602 N.W.2d 215, 222 (Mich. Ct. App. 1999).

Defendants contend that Plaihhas not alleged that p-CBSA, the only chemical claimed
to have reached Plaintiff's wells, has beenalgred on Edgewood Farms’ property; and therefore,
p-CBSA could not have intruded on Plaintiff’'s pragerom there. Defedants also contend that
sampling conducted by Michigan confirms that p-CBSA was only detected on lands owned by
entities other than Edgewood Farm&eeNotice of Removal Ex. J (Nov. 2006 Remedial

Investigation Report). Most recently, Defentfarsubmitted an affidavit of a professional
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groundwater hydrogeologist and geating, who explains his opinion that “[tjhe Former Burn-pit
Area and Golf Course are not a source of the p-CBSA that is reported in the City wells.” Hennet
Aff. 1 4, Feb. 3, 2010

While Defendants’ reading of the complaiis fair, Plaintiff disputes Defendants’
characterization. Plaintiff highlights that it haléeged that Edgewood Farms is the owner of a
“Contaminated Site,” which is defined aglace where chemicals including p-CBSA can be found.
SeeCompl. 1 3, 11. In addition, Plaintiff advaneedeclaration of Murray Borrello, stating that
“the property outside of the “Burn Pit” that cairts pCBSA . . . is the current Hidden Oaks Golf
Course owned by ‘Edgewood Farms, Inc.” ” Borrello Decl. 8. While Defendants advance
evidence to dispute whether the well identifieMin Borrello’s declaration is on Edgewood Farm’s
property,seeNotice of Removal Exs. K & L (title recasdand property survey), Plaintiff contends
that even if the well is twenty feet away fr&tdgewood Farms’ property line, it is virtually certain
that p-CBSA is contained throughout Edgewood aproperty because it had to migrate through
the property from the source in order to reach that well. Borrello Decl. § 9.

Defendants also contend tlilaintiff does not have exclive ownership or possession of
the groundwater, citing.S. Aviex Co. v. Travelers Ins. C836 N.W.2d 838, 843 (Mich. Ct. App.
1983) (affirming trial court’s ruling that “damagi@ the groundwater beneath plaintiff’'s property”
was not within an insurance policy exclusifor “property owned by the insured” because
“percolating water is not owned by the owner & ldind under which it flows”). At the same time,
Defendants contend that chemicals that commtata ground water are “iangible objects” and not
subject to trespass claimSee Postma v. County of Ottgwn. 243602, 2004 WL 1949317, at *9

(Mich. Ct. App. 2004) (per curiam) (concludingditta that “contaminants in groundwater, even
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more so than dust that settles on land, simply bes¢agart of the ambient circumstances of that
space’ and will not support an action in trespass”) (qudtoiems 602 N.W.2d at 223).

Second, and similarly, Defendants contend thexetls no reasonable basis to conclude that
Edgewood Farms could be liable for Plaintiff's hggnce claim because Plaintiff must demonstrate
a “present physical injury” to its property caused by Edgewood Farms before Edgewood Farms may
be held liable.Henry v. Dow Chem. Corp701 N.W.2d 684, 690 (Mich. 2005). Defendants and
Plaintiff reiterate their arguments regardingetiter Plaintiff has alleged that p-CBSA has been
discovered on Edgewood Farms’ property and whether any evidence suggests that p-CBSA is on
Edgewood Farms’ property and could have atigd to Plaintiff’'s property from there.

Third, with respect to Plaintiff’'s nuisanceaah, Defendants emphasize that Plaintiff did not

allege that Edgewood Farms caused any contaramatsed any of the chemicals, was aware of any
further disposal activities on its property after it bought the land, consented to disposal on its
property, or buried, discharged, disposed of, burned or otherwise released chemicals into the
environment. Rather, Plaintiff alleges that Edgewood Farms purchased land that was already
contaminated and asserts that Edgewood Farms should have remediated the chemicals. Compl.
52. Defendants contend that Edgewood Farmsdcoot have abated any nuisance, given that
groundwater contamination would have migratedfthe burn pit area and lands owned by others.
In light of these facts, Defendants contend Blaintiff cannot demonstrate that Edgewood Farms
was the legal cause of the harm, citkakins v. Thomas Solvent C437 N.W.2d 715, 720 (Mich.
1992).

In addition, Defendants contend that Pldfriitas not sufficiently supported its position that

liability for a nuisance may be imposed on a propantger who played no role in disposal activities
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that occurred in the relatively distant past. Defnts contend that indltases cited by Plaintiff,
Radloff v. State of Michiga®23 N.W.2d 541, 542-43 (Mich. Ct. App. 1982), &ahford v. City
of Detroit, 371 N.W.2d 904, 905-06 (Mich. Ct. App. 1985), the nuisances could easily have been
abated.

With respect to each of its trespass, neggeand nuisance claims, Plaintiff relies on the
Restatement (Second) of Torts 8§ 839, for the proposiliat liability can attach to actors who did
not create a dangerous condition if they have knowletithee condition and fail to abate it. Section
839 provides:

A possessor of land is subject to liability éonuisance caused while he is in possession by
an abatable artificial condition on the land, if the nuisance is otherwise actionable, and

(a) the possessor knows or should knofvthe condition and the nuisance or
unreasonable risk of nuisance involved, and

(b) he knows or should know that it existshvaitit the consent of those affected by it, and

(c) he has failed after a reasonable opportutatyaeke reasonable steps to abate the
condition or to protect the affected persons against it.

Plaintiff also highlights Comment d to § 839, entitlddability for failure to act,” which states in
part:
This Section states circumstas in which a possessor of land is liable for failure to take
affirmative action to protect another againarmful physical conditions on the possessor’s
land. His liability is not based upon responsibifdythe creation of the harmful condition,
but upon the fact that he has exclusive control over the land and the things done upon it and
should have the responsibility of taking reasonable measures to remedy conditions on it that
are a source of harm to others.
The crux of whether Defendants can demorsstizt Plaintiff cannot recover on its claims
against Edgewood Farms turns on whether nuisarespass, or negligence can be predicated on

an omission, i.e., Edgewood Farms’ purporteitlufa to contain or abate an allegedly known

contamination to its property. At this juncture, Defendants have not demonstrated that Michigan
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law does not allow for a failure to act as a peatk for liability on nuisance, trespass, or negligence
claims. There is at least ambiguity aswbether Edgewood Farms’s alleged knowledge and
inaction could suffice for Plaintiff to recover against Edgewood Farms for the alleged incursion of
p-CBSA in Plaintiff's water supply.

Additionally, the parties’ attempts to provide scientific evidence regarding whether the
contaminant is, in fact, present on Defendant Edgewood Farms’s property is indeterminate. While
the evidence advanced by Defendéamtiemonstrate that contamiraatihas not arrived at Plaintiff's
wells from Edgewood Farms’ property may be more compelling than the contrary evidence
advanced by Plaintiff at this juncture, suctisputed fact issue does not overcome a “colorable
basis” for Plaintiff's claims, particularly whensdiovery has not yet taken place. Thus, resolving
“all disputed questions of fact and ambiguities m¢bntrolling . . . state law” in favor of Plaintiff,
Defendants have not proven that Plaintiff fraudulent joined Edgewood Farms. Thus, diversity
jurisdiction does not exist.

D

Based on the above, Plaintiff's motion to remavill be denied because bankruptcy removal
jurisdiction exists pursuant to 8§ 1334(b) and 14pZpefendants are not barred from removing the
case based on the regulatory or police power dxxrefm 8§ 1452(a), and mandatory or permissive
abstention under § 1334(c) does noplgt. In addition, federal officer removal jurisdiction exists
under 8§ 1442(a). While diversity jurisdiction doed exist pursuant to 8 1332, it is not necessatry,
in light of jurisdiction under 88 1334(b) and 1452(a), and § 1442(a).

v

Rule 24 of the Federal Rules of Civil Prdaees governs both intervention as of right, Fed.
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R. Civ. P. 24(a), and permissive interventiond.FR. Civ. P. 24(b). Gwerally, Rule 24 should be
“broadly construed in favor of potential intervenorStupak-Thrall v. Glickmar226 F.3d 467, 472
(6th Cir. 2000) (quotindPurnell v. Akron 925 F.2d 941, 950 (6th Cir. 1991)). In its motion to
intervene, the United States assdttat it has a right to intervenand in the alternative, that
permissive intervention is appropriate.

Under Rule 24(a), the Court “must permit anyone to intervene who”:

(1) is given an unconditional right to intervene by a federal statute; or
(2) claims an interest relating to the propertyransaction that is the subject of the action,
and is so situated that disposing of the aatiay as a practical matter impair or impede the
movant’s ability to protect its interest, usteexisting parties adequately represent that
interest.
Fed. R. Civ. P. 24(a). Consistent with the texhefrule, a proposed intervenor must establish the
following four factors in order to intervene as of right:
(1) the motion to intervene is timely; (2) the proposed intervenor has a substantial legal
interest in the subject matter of the caseti{@)proposed intervenor’s ability to protect their
interest may be impaired in the absence of intervention; and (4) the parties already before
the court cannot adequately protect the proposed intervenor’s interest.
Coal. to Defend Affirmative Action v. Granhola®1 F.3d 775, 779 (6th Cir. 2007) (citiGgutter
v. Bollinger, 188 F.3d 394, 397-98 (6th Cir. 1999)).
First, “[tjhe determination of whether a mati to intervene is timely ‘should be evaluated
in the context of all relevant circumstancesStupak-Thrall 226 F.3d at 472-73 (quotidgnsen
v. City of Cincinnati 904 F.2d 336, 340 (6th Cir.1990)). The Sixth Circuit has considered five
specific factors particularly relevant to whether a motion is “timely”:
(1) the point to which the suit has progressed; (2) the purpose for which intervention is
sought; (3) the length of time preceding the application during which the proposed

intervenors knew or should have known of thetieiast in the case; (4) the prejudice to the
original parties due to the proposed intervehtailure to promptly intervene after they
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knew or reasonably should have known of theégnest in the case; and (5) the existence of
unusual circumstances militating against or in favor of intervention.

Stupak-Thrall 226 F.3d at 473 (quotintansen904 F.2d at 340). The United States emphasizes
that Defendants’ notice of removal was fid August 31, 2007, that Plaintiff’'s motion to remand
was filed on October 8, 2007, and that the UnitetiéSt motion to intervene was filed on December
14,2007. The initial briefing of Plaintiff’s matn to remand was only completed on November 30,
2007. Also, the case has progressed very little down the “litigation continuum?”; in particular,
discovery has not yet taken place.

Second, with respect to a “substantial intetdbe Sixth Circuit “has opted for a rather
expansive notion of the interest sufficient to invoke intervention of rightich. State AFL-CIO
v. Miller, 103 F.3d 1240, 1245 (6th Cir. 1997) (citations omitted). “The inquiry into the
substantiality of the claimed interest is necessarily fact-specitic.The United States asserts that
it has a substantial legal interest in the sabmatter of the underlying case, the Successor and
Custodial Trusts. The United States emphasizsttivas a party to the Settlement Agreement that
established the two trusts, and was a major clatinmathe bankruptcy actn that resulted in the
Bankruptcy Order approving the Settlement Agreegmexiong with the State of Michigan, the
United States is a named benefigi of the trusts, which are holding assets in trust for funding or
reimbursing response actions under CERCLA at certain sites under the Agreement.

Third, the burden to show that a movant’siiegt may be impaired absent the intervention
is “minimal”— the proposed intervenor need only show that impairment is posMié. State
AFL-CIO, 103 F.3d at 1247. The Sixth Circuit has nated potential negative stare decisis effects
can be the basis for impairmemie. Ohio Coal. for the Homelest7 F.3d at 1008. The United

States acknowledges that it would not be ledadiynd by a judgment in its absence, but asserts that
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a negative judgment would “as a practical matter” impair its interests because Plaintiff seeks to hold
the Successor and Custodial Trusts liable for response costs related to removing alleged
contamination from its drinking water supplieSee New Orleans Pub. Serv., Inc. v. United Gas
Line Co, 732 F.2d 452, 463 (5th Cir. 1984).

The United States asserts that the outcoraaybne of the following issues could adversely
affect the United States’ interests in protectirgyitiiegrity of the Successor and Custodial Trusts,
and could have stare decisis force:

» How could monies in the Trust accounts legally fund or reimburse response actions for the
benefit of an entity (the City) that was reoparty to the Settlement Agreement and that is

not a beneficiary of the Trusts, contrarytte intent and language of the Settlement
Agreement, the Trust Agreements and the Bankruptcy Court Order?

* How could monies in the Trust accounts legally fund or reimburse response actions that
were not selected or approvedthg United States and/or the relevant State, contrary to the
intent and language of the Settlement Agreement, the Trust Agreements and the Bankruptcy
Court Order?

» How could monies in the Trust accoungslly fund or reimburse response actions not
conducted pursuant to CERCLA, contrary to the intent and language of the Settlement
Agreement, the Trust Agreements and the Bankruptcy Court Order?

e Can an entity (the City), simply bying a lawsuit, seek to bypass the on-going
investigations and decision-making procesthefUnited States and the State of Michigan
in determining the proper remedy at the Siuis Site and whether monies in the Trust
accounts should fund such remedy?

The United States further explains that if Plaintiff is allowed to maintain its action against
the Trusts and ultimately to insist that monrethe Trust accounts be used for purposes other than
as specifically designated in the Settlemente&gnent and related documents, other entities will be
encouraged to also try to circumvent the ndrER@A remedy investigation and selection process
and claim a portion of the Trust monies by filing a lawsuit. Such a result could rapidly have the

effect of depleting the limited Trust assets, Iag\ittle if anything for the cleanup of the Sites as

intended by the Settlement Agreement and bankrugiayt order. Moreowean adverse ruling
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could potentially threaten other bankruptcy trestablished across the country that are or will be
performing CERCLA cleanups.

Fourth, the bar for establishing inadequatgesentation is low: the Supreme Court has
stated that Rule 24(a)’s requirement “is satisfied if the applicant shows that representation of his
interest ‘may’ be inadequate; and the burden diingethat showing should be treated as minimal.”
Trbovich v. United Mineworkers of Ardi04 U.S. 528, 538 n.10 (1972) (citations omitted). The
Sixth Circuit has expressly noted that a propostatvenor need not show that representation will
in fact be inadequateMich. State AFL-CIQ103 F.3d at 124 ™e. Ohio Coal. for the Homeless
467 F.3d at 1008. Among other things, the possible failure of existing parties to make all of the
prospective intervenor’s arguments may be sufficient to show inadequate represeMation.
State AFL-CIQ103 F.3d at 1247.

The United States asserts that neither Pfaimdr Defendants can adequately represent the
United States’ interests. The United States as#eat the Successor Trust and the Custodial Trust
do not share the same interests of the United Statlieiding what cleanup actions at the St. Louis
Site and other sites are appropriate under CERCIl#e United States asserts that the Trusts have
no role in making decisions about selectfeanup under CERCLA or prioritizing limited funding
for CERCLA cleanup actions. Nor are the Trusts in a position financially to fund extensive
litigation over these issues.

Even if the United States is not entitled ttemene as of right, it contends that the Court
should exercise its discretion to allow the Uniteat&t to intervene permissively under Rule 24(b).
First, like a motion for intervention as of righty@tion for permissive intervention must be timely.

NAACP v. New Yorkd13 U.S. 345, 365 (1973totts v. Memphis Fire Dep®79 F.2d 579, 582
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(6th Cir. 1982). The Sixth Cirtthas employed the same five timeliness criteria in the context of
permissive intervention as it has iretbontext of intervention as of rigl8totts 679 F.2d at 582.
Thus, the United States’ arguments regarding timeliness need not be restated.

Second, under Rule 24(b)(1), the proposed intervenor’s claim or defense must have a
qguestion of law or fact in common with the main actiBarnell v. Akron925 F.2d at 950-51. The
United States asserts that the key question of whether monies in the trusts can be used to fund or
reimburse certain response actions is shiaydabth the underlying action and the proposed motion
to intervene.

Under Rule 24(b)(2), if the proposed intervenor is a government agency, permissive
intervention can be based on a federal law oorder or agreement issued under such law. The
United States asserts that its motion to integvisnpredicated on the United States’ interest in
managing and funding proper cleanups under CERCLA as well as the Settlement Agreement and
Bankruptcy Court Order creating the trusts thied the subject matter of the underlying action.
Thus, the United States asserts that permissive intervention is appropriate under either Rule 24(b)(1)
or
2).

Third and last, a court must consider wiggtintervention would unduly delay or prejudice
the adjudication of the original parsieights. Fed. R. Civ. P. 24(b)(3)nited States v. Michigan
424 F.3d at 445 (upholding denial of permissimgervention that would require prolonged
discovery, thus prejudicing the original partieBhe United States asserts that its intervention poses
no risk of undue delay or prejudice to the origipaities because it will neither extend the duration

of the litigation nor cause the parties to incuriidial litigation costs. The United States asserts
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that issues of whether the trust monies camnuged to fund responsetions by Plaintiff will
doubtless be litigated by the parties to the undeglgiction regardless of whether the United States
is permitted to intervene or not.

While Plaintiff opposes intervention by the UnitStates, Plaintiff's objections are largely
moot. First, Plaintiff contends that intervemtiby the United States cannot confer subject matter
jurisdiction if it does not already exist. The United States expressly disclaims any argument
otherwise. Second, Plaintiff contends that thei€should not exercise jurisdiction over the United
States’ potential declaratory action if Plaintiff's ol are remanded to state court. In light of the
determination above that both removal bankruptcy jurisdiction and federal officer removal
jurisdiction exist, these objections are moot.

The remainder of Plaintiff's brief challengén timeliness of the United States’ motion to
intervene and whether the United States’ interests are adequately represented by the Trusts.
Plaintiff's timeliness challenge is not persuasiveR&sntiff simply asserts that the United States’
motion was filed only a few days before the skiied hearing on Plaintiff’s motion to remand in
December 2007. Additionally, the United Statesderaonstrated that iteterests “may” not be
adequately represented by the Trusts or diteféendants because theitdal States has a unique
stare decisis interest in issues affectingabministration of the bankruptcy estate through the
Trusts. Thus, the Untied States’ motion to intervene will be granted.

\Y

Finally, two motions to strik@Dkt. # 75, 79] filedby Plaintiff are also before the Court.

Plaintiff requests that the Court strike the affidmof Remy J-C Hennet and Thomas Alcamo, filed

in conjunction with Defendants’ recent supplemeitifs, on the basis that the Court only directed
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the parties to identify supplemental legal autlypas opposed to factual updates. While the Court
only directed the parties to identify “new legatlaarity,” it did not expressly prohibit the inclusion
of new factual evidence. The intent was sintplyavoid reproducing the previous briefs in their
entirety, and it was not contemplatibat any new factual evidencewd be material to resolution
of the motions then pending. fact, neither of the affidavisubmitted by Defendants were material
to the resolution of the motionsow decided, and Plaintiff sufied no prejudice due to their
submission. Thus, Plaintiff's motions to strike will be denied.

Accordingly, it iSORDERED that Plaintiff's motion to remand [Dkt. # 16]BENIED.

It is further ORDERED that the United States’ motion to intervene [Dkt. # 30] is
GRANTED.

It is furtherORDERED that Plaintiff's motions to strike [Dkt. # 75, 79] &d&NIED .

s/Thomas L. Ludington

THOMAS L. LUDINGTON
United States District Judge

Dated: March 25, 2010

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was Sjr/ed
upon each attorney or party of rectwetein by electronic means or fir:
class U.S. mail on March 25, 2010.

s/Tracy A. Jacobs
TRACY A. JACOBS
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