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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

RONALD LOESEL, ARTHUR
LOESEL, GAYLE LOESEL, ELAINE
LOESEL, VALERIAN NOWAK,
VALERIAN NOWAK AND ALICE

B. NOWAK TRUST BY VALERIAN
NOWAK,

Plaintiffs,
Case Number 08-11131-BC
V. Honorable Thomas L. Ludington

CITY OF FRANKENMUTH.,

Defendant.

ORDER AND OPINION DENYING DEFENDANT 'S MOTION FOR JUDGMENT, OR
IN THE ALTERNATIVE FOR A NEW TRIAL OR REMITTITUR; GRANTING IN
PART, DENYING IN PART, AND SCHEDULING FOR EVIDENTIARY HEARING IN
PART PLAINTIFES’ MOTION FOR ENTRY OF JUDGMENT AND ASSESSMENT OF
ATTORNEY FEES, INTEREST, AND COSTS; SCHEDULING TELEPHONIC STATUS
CONFERENCE; AND DENYING PLAINTIFFS’ MOTION TO STRIKE

Plaintiffs Ronald and Arthur Loesel filed amplaint against Defenda@ity of Frankenmuth
on March 17, 2008. The Loesels are owners afact of land on the northern outskirts of
Frankenmuth. On May 4, 2009, the Loesels faedamended complaint [Dkt. # 33], joining as
necessary plaintiffs the co-owners of the tcddand, including Gayle and Elaine Loesel, Valerian
Nowak, and The Valerian Nowaka Alice B. Nowak Trust. Collectively, Plaintiffs entered into
an option agreement with Wal-Mart for Wal-Mé&stpurchase their land for four-million dollars if
it could build one of its stores on the land.

Defendant learned of the contract, became&enred about the impact that a Wal-Mart and

other similar stores would have on Defendant, and eventually adopted a zoning ordinance (“the
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ordinance”), which appeared to preclude Wal-Maotn building one of its stores on Plaintiffs’

property. The ordinance placed a 65,000 square&moon the size of buildings that could be built
on property, including Plaintiffs’, to which it ajigpd. Wal-Mart abandoned its application to build
a store on Plaintiffs’ property and the option caot with Plaintiffs. On March 4, 2010, a jury

concluded that Plaintiffs proved that Defendamblated their equal protection rights, and
determined that Plaintiffs were entitled to recover $3.6 million in damages.

Originally, the Loesels’ complaint alleged claims against Defendant based on the Equal
Protection Clause, the Due Process Clause, tiigege and Immunities Clause of the Fourteenth
Amendment, and the Commerce Clause. HoweweMarch 27, 2009, the Court granted in part
Defendant’s motion for summary judgment, lemyiPlaintiffs to pursue only a facial equal
protection challenge. See [Dkt. # 29]. Subsequently, Defendant filed both a motion for
reconsideration and a renewed motion for summary judgment addressing the equal protection
challenge.

First, in resolving Defendant’s initial motion for summary judgment, the Court
acknowledged that a zoning ordinance is uncontital only when it is “clearly arbitrary and
unreasonable, having no substantial relation to thieqhamlth, safety, morals, or general welfare.”
Vill. of Euclid v. Ambler Realty Ca272 U.S. 365, 395 (1926). Yet, t@eurt noted that in certain
situations, a government enactment may telidated on equal protection grounds if it is
“underinclusive,” or “do[es] not include all whoeasimilarly situated with respect to a rule, and
thereby burden less than would be logtoachieve the intended government erféiée generally
Laurence A. Tribe, American ConstitutionaM.a8 16-4, 1446-49 (2d ed988). As the Supreme

Court has noted, “nothing opens the door to arbitatipn so effectively as to allow those officials



to pick and choose only a few to whom they wapbly legislation and thus to escape the political
retribution that might be visited upon theéhtarger numbersvere affected.”’Ry. Express Agency

v. New York336 U.S. 106, 112 (1949). Ultimately, to be held unconstitutional, the government
enactment must be “clearly wrong, a display dfiteary power, not an exercise of judgment.”
Mathews v. DeCastr@l29 U.S. 181, 185 (1976).

The Court noted that Plaintiffs did not @jéea traditional equal protection claim, because
they did not allege that they were members 6protected class.” Rather, Plaintiffs sought to
establish a “class of one” claim, which required them to demonstrate that they were treated
differently from others who were similarly situated and that there was no rational basis for the
difference in treatmentSee Vill. of Willowbrook v. Olech28 U.S. 562, 564 (200(ngquist v.

Or. Dep’t of Agriculture 553 U.S. 591, 601-02 (2008). The Caxplained that a “ ‘class of one’
plaintiff may demonstrate that a government adaégks a rational basis in one of two ways: either
by negativing every conceivable basis which might support the government action or by
demonstrating that the challenged government action was motivated by animus or iNMailign

v. City of Athens411 F.3d 697 (6th Cir. 2005) (quotations omittéf)health, Inc. v. Bd. of
Comm’rs, Hamilton County, Ohid30 F.3d 783, 788 (6th Cir. 2005Y ¢ prevalil, [plaintiffs] must
demonstrate that the differential treatment they wabgected to is so unrelated to the achievement
of any combination of legitimate purposes that¢burt can only conclude that the County’s actions
were irrational.”). See, e.g.Romer v. Evanss17 U.S. 620, 634-35 (1996) (finding that a state
constitutional amendment lacked a rational basause the amendment “ seems inexplicable by
anything but animus toward the class it affectgtithough a “conceivable” basis does not need to

have been articulated by the decisionmaker diirttne2 of the decision, it should be apparent that a



proposed basis “ ‘may reasonably have beeptngose and policy’ of the relevant governmental
decisionmaker.”Nordlinger v. Hahn505 U.S. 1, 9, 15 (1992) (quotiAdlied Stores of Ohio, Inc.
v. Bowers 358 U.S. 522, 528-529 (1959)).

The crux of Plaintiffs’ argument was that Dediant violated their equal protection rights
when it intentionally crafted the reach of trelinance to exempt Bnner's and Tom Johnston’s
interest in Kroger, and other similar properties, from the ordinance. Bronner’s is a retail store
specializing in Christmas ornaments and other merchandise, which is approximately 400,000 square
feet. Kroger is a 57,000 square foot grocery store located in the Bavarian Mall, which is itself
107,000 square feet. Neither Bronner’s nor Kroger is subject to the ordinance because it applies
only to properties zoned CL-PUD (commercial locealanned use development), like the Loesels’
property. Kroger and Bronner’s are zoned B-gtitvay commercial). Defendant argued that
Plaintiffs’ property was not similarly situated to the properties on which Bronner's and other
tourist-related businesses are located because those businesses are not part of a PUD district. In
addition, Bronner’s and the Kroger store had aydaeen operating for many years, in B-3 zones,
without any detrimental effect on Defendant.

The Court concluded that Defemdalid not demonstrate, as a matter of law, that Bronner’s
and Kroger were not “similarly situated” to Plaffs. The fact that the Bronner’s and Kroger were
zoned B-3, rather than CL-PUD did not mean thaytiwvere not similarlyituated to Plaintiffs.

Both Kroger and the Loesels’ property are located north of Genesee Street, next to North Main
Street, in an area primarily zoned B-3. This area is north of the tourist zone, which is primarily
zoned B-2 (local business). Similarly, Bronner'®oated south of East Curtis Road (also known

as East and West Jefferson), niexBouth Main Street, in an arpamarily zoned B-3. This area



is south of the main tourist zone, although a CT-PUD (commercial tourist — planned used
development) zone is located nearby. In sum, adktproperties are located outside the main tourist
area, next to Main street, in areas primarily zoned B-3.

The Court also concluded that Defendant did not demonstrate, as a matter of law, that
Plaintiffs could not prove that “there is ragional basis for the difference in treatme@tléch 528
U.S. at564. The Court noted thiz articulated purposes of the ordinance, for example, to maintain
land use stability, the historical Bavarian character of the community, and pedestrian accessibility,
were legitimate purposes, but concluded that the ordinance did not appear to serve those interests
in a rational manner. In applying the ordinance exclusively to the CL-PUD zone, Defendant
intentionally excluded the main tourist area and the CT-PUD zone, which is intended to cater to
tourists, from the size-cap restriction. If the purpose was to maintain land use stability and the
character of the community, the main touasea is precisely where the ordinance would be
expected to apply. Similarly, there was no apparent rational basis for applying the ordinance to the
CL-PUD zone, but not the CT-PUD zone. Both assaszoned for development, are substantially
surrounded by B-3 zoning, and are located beyondgpeoximate bounds of the main tourist area.
Thus, the Court concluded that Defiant did not prove, as a matter of law, that there was a rational
basis to apply the ordinance exclusively to theRLID zone, yet not the main tourist zone or the
CT-PUD zone.

On May 22, 2009, the Court denied Defendant’s motion for reconsideration of the equal
protection claimSeg[Dkt. # 36]. Defendant gued that the Court did not accord deference to the
City’s decision to enact the ordinance, citidgarson v. Grand Blan®61 F.2d 1211 (6th Cir.

1992). Defendant contended that the ordinacmeld not possibly violate Plaintiffs’ equal



protection rights because a size-cap limitation is a permissible zoning criterion and the concerns
justifying the ordinance are legitimate. Theut reiterated that a zoning ordinance that is
intentionally crafted to apply to but a subsetia landowners that the ordinance’s purpose would
justify raises a legitimate question about the equal application of the ordinance. On the record
advanced, it was not apparent that the challenged ordinance served the legitimate interests sought
to be advanced in a rational manner.

Defendant also contended that Bronner’s and Kragee not similarly situated to Plaintiffs
in relevant, material aspects, when the stores sold different products than Wal-Mart and the
properties were zoned differently. Defendart dot explain how any differences between the
products to be sold by Wal-Mart and those sold by either Bronner’s or Kroger was relevant or
material to the enactment of a size-cap ordieaand the equal protection analysis. Additionally,
the Court again explainetthat the fact that the properties are zoned differently and that the
requirements and goals of the different clasdifices are not identical does not mean that the
properties cannot be similarly situated. Defendant did not explain how any differences in
requirements and goals were material to the “similarly situated” analysis.

Finally, Defendant contended that there was no evidence that the planning commission or
city council “acting as a group would have actedadilt-will towards WalMart.” The Court noted
that a plaintiff need not demonstrate thate‘tchallenged government action was motivated by
animus or ill-will,” if the plaintiff can “negatije] every conceivable basis which might support the
government action."See Warrend411 F.3d at 711 (quotations omitted). Defendant’s motion for
summary judgment did not demonstrate that Efésrcould not negativevery conceivable basis

supporting the enactment of the ordinance. tlmrecord advanced, a rational basis for the



application of the ordinance to certain propertgamnes and not to othemss not apparent. Thus,
Defendant’s motion for reconsideration was denied.

On December 21, 2009, the Court denied Defendant’s renewed motion for summary
judgment.SegDkt. # 56]. Defendant argued that applion of the ordinance to the CL-PUD zone
located in the northern part of Defendant rathan to the B-3 and CT-PUD zones was rationally
related to legitimate government interests bec@efendant designated the southern area, where
vacant B-3 and CT-PUD zoned acreage is located, for future intense commercial usages. Defendant
further argued that excluding the B-3 zonedaarthat include Bronner’'s and Kroger and the
Bavarian Mall from the building size limitation was rationally related to a legitimate government
interest because it eliminates the unnecesgaation of nonconforming uses. Defendant argued
that this rationale was consistent with Defarta“Growth Management Plan,” which it asserted
designates the south end of town for growtld &r intense commercial development while the
CL-PUD district on the north side of town is designated for development of smaller commercial
establishments because of theited depth of the CL-PUD distrieind the adjoining developed or
planned residential uses.

Defendant relied on its “community planningert,” R. Donald Wortman, who purportedly
analyzed the growth and traffic patterns in theaaas well as the articulated plans for the growth
of the area. In his affidavit, Wonian stated that “the south siddloé City is the preferred location
for more intense commercial uses due to existing infrastructure and because that area is closer to
more populated resident areas and urban markets.” Wortman further stated:

9. That the North Main Street location and ttoesel property have limitations for intense
commercial development including limited lot size zoned for commercial use, inadequate

lot depth, parking deficiencies because of the lot size and depth, constraints for the proposed
development due to the planned north-south tigtway of Haas Street which divides the
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Loesel property and lack of corner-lot frontage preferred for intense commercial
development.

10. That North Main Street south of RoeReld is more appropriate for local commercial
uses because of the relatively narrow commedgpth of the lot (660 feet), proximity to
residential uses and the need to adequately buffer commercial and residential uses.

11. That the CL-PUD and CL-PUDOZ are rationally based and promote the concept of
maintaining local commercial uses on NorthiM&treet south of Roedel Road as more
intense commercial uses are appropriate near the south side of the City where nearly 300
acres is identified for future commercial uses.

13. That the City’s exclusion of the applicatiof the overlay building size restrictions to

B-3 and CT-PUD zones is a legitimate means to allow intense commercial development in

appropriate areas of the City and to not create unnecessary non-conforming uses.
Based on the fact that 2007 Michigan Departnoéiiransportation “traffic counts” demonstrated
that there is a higher volume of traffic on the southieute leading into the city center rather than
the northern route, Wortman appeared to condlualeroad capacity is also higher. Wortman also
stated that Defendant’s “existing infrastructuneJuding roads, water lines and sewers, has been
designed to accommodate growth and development on the south side of the City.” Wortman
concluded that Plaintiffs’ property is more sdit® “local commercial” rather than “general
commercial” uses based on the narrow deptthefparcel (660 feet), which would require “a
non-typical building and parking orientation.”

The Court concluded that Defemdalid not advance a rational basis to support the ordinance
and that no such basis was otherwise apparAatPlaintiffs emphasized, Defendant’'s Growth
Management Plan contradicted Mr. Wortman’s conclusions. Mr. Wortman concluded that the
southern end of Defendant was more suitablmtensive commercial development, yet the Growth

Management Plan identified the southern endbfarist development, and the northern end for local

commercial development, consistent with theigieations of CT-PUD and CL-PUD applied to the



respective property located in those areas. Thus, the Court concluded that there was at least a
guestion of fact as to whether Mr. Wortman’s proffered reasoning was rational and denied
Defendant’s renewed motion for summary judgment.

On March 4, 2010, a jury found that Plaintiffioved that Defendant violated their equal
protection rights, and determined that Plaintiffs were entitled to recover $3.6 million in damages.
Now before the Court is Plaintiffs’ motion for epof judgment and assessment of interest, attorney
fees, and costs [Dkt. # 96, Apr. 14, 2010]. May 4, 2010, Defendant filed a response [Dkt. # 101]
and Plaintiffs filed supplemental authority§D# 102]; on May 18, 2010, Plaintiffs filed a reply
[Dkt. # 105]; and on May 20, 2010, Defendant filesbiareply [Dkt. # 108].In addition, Plaintiffs
filed a supplemental brief [Dkt. # 129] on Augag, 2010, which Defendant opposed in a response
[Dkt. # 132] dated August 30, 2010.

Plaintiffs’ motion was scheduled for heagion July 8, 2010, but prior to the scheduled
hearing, Defendant filed a motiorrjodgment or in the alternativer a new trial or remittitur [Dkt.

# 110, June 14, 2010]. Plaintiffs filed a respditde. # 120] on July 9, 2010; and Defendant filed
a reply [Dkt. # 127] on August 16, 2010. The Gaaheduled both pending motions for hearing
on September 13, 2010, but directed the partiesoddge supplemental briefing as to whether the
Court should declare the challenged ordinancenstitutional. Pursuant to the Court’s order,
Plaintiffs and Defendant filed sulgmental briefs on September 1, 20B8xe [Dkt. # 133, 134].
As explained below, Defendant’s motion for judgtnemew trial or remittitur will be denied, and
Plaintiff's motion for entry of judgment and assessitrof interest, attorney fees, and costs will be

granted in part, denied in part, and scheduled for an evidentiary hearing in part.



I

Defendant offers five reasons that it is entitie a judgment as a matter of law pursuant to
Federal Rule of Civil Procedar50, eleven reasonsathit is entitled to a new trial pursuant to
Federal Rule of Civil Procedure 59, and one redBanit is entitled to remittitur. As Plaintiffs
suggest, many of Defendant’s argument simply restate the arguments previously rejected in
Defendant’s motion for summary judgment, motion for reconsideration, renewed motion for
summary judgment, and motions in limine. Nowrdtks, they will each be examined briefly here.

A

The standard of review for a motion for judgment as a matter of law under Federal Rule of
Civil Procedure 50(a) is governed by the same standard for motions for summary judgment.
Anderson v. Liberty Lobby#77 U.S. 242, 250 (1986). This Conmtist “direct a verdict if, under
the governing law, there can be but one reasonable conclusion as to the verdict” or if there is
insufficient evidence to create a genuis&uie of fact for resolution by a jurid. Importantly, the
Court “may not weigh the evidence or make criitifleterminations, as these are jury functions.”
Jackson v. Quanex Cord.91 F.3d 647, 657 (6th Cir. 1999). Stab¢lerwise, if after viewing the
evidence in the light most favorable to the noowing party, “a reasonable trier of fact could draw
only one conclusion,” judgment should be granted for the moving pany.& Foreign Ins. Co.
v. Bolt 106 F.3d 155, 157 (6th Cir. 1993grdan v. City of Cleveland64 F.3d 584, 594 (6th Cir.
2006).

First, Defendant contends that its motionjtmgment as a matter of law should be granted
because Plaintiffs did not advance evidence tatiee every conceivable basis for the challenged

ordinance. To support this argument, Defenddes ¥arious portions of the trial testimony of Mr.
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Wortman, Defendant’s “municipal planning expedrid emphasizes that Plaintiffs did not present
the testimony of their own planning expert.

In response, Plaintiffs emphasize that “[a] ‘class of one’ plaintiff may demonstrate that a
government action lacks a rational basis in ortezofways: either by negativing every conceivable
basis which might support the government @actor by demonstrating that the challenged
government action was motivated by animus or ill-willWarren 411 F.3d 697 (quotations
omitted). Plaintiffs emphasize that they did notén present their own evidence to negative every
“conceivable” basis proposed by Mr. Wortman. Pléstiontend that the jury could have rejected
Mr. Wortman'’s testimony because it was internally inconsistent, not based on relevant facts, and
contradicted other witness’s testimony regarding the zoning issues faced by Defendant.

For example, with respect to Mr. Wortmanjsinion that Defendant could have passed the
ordinance because the southern end of towshanaetter place for a Wal-Mart, cross-examination
brought out the following facts: (1) Defendantloint Growth Management Plan always
contemplated building commercial and retail propsntierth of the rivelyy Kroger and Plaintiffs’
property, not in the southern end of Defendant by the tourist-oriented establishments; (2) Mr.
Wortman did not know whether the farm propertiethansouthern end of Defendant were serviced
by a road, who owned them, or whether their owners were interested in using the property for
purposes other than farming; and (3) there was only one bridge that could service a Wal-Mart
located in the southern end of Defendant, which is the area that hosted thousands of tourists.
Plaintiffs contend that the jury could conclutti@t Mr. Wortman’s opinion that a Wal-Mart was
better placed in the southerndeof Defendant was not “rational,” or related to a legitimate

governmental interest.
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In addition, Plaintiffs suggeshat the jury could have rejected Mr. Wortman’s testimony
because Larry Nix, another defense witness,radidted Mr. Wortman. Mr. Nix testified that
locating a store in the southern end of Defendasthwéconsidered. He testified that he understood
that Defendant wanted to put retail propertieénorthern end of town, and the tourist properties
in the southern end. Mr. Niboald not provide a justificatiofor extending the ordinance only to
the northernmost part of the city, in the CL-PUD zone. Plaintiffs’ arguments are persuasive, and
Defendant is not entitled to judgment as a matter of law on this ground.

Second, Defendant contends that its motion for a judgment as a matter of law should be
granted because there was insufficient evidensegport a finding by the jury that other properties
were “similarly situated” to the property affectedtbg ordinance. Inresponse, Plaintiffs highlight
that the Court previously concluded that thers wauestion of fact as to whether Bronner’s and
Kroger were “similarly situated” in all relevant respis. Moreover, at trial, the jury requested a
definition of “similarly situated” during delibetians. Counsel for Plaintiffs and counsel for
Defendant provided input on, agreed to, and apprthedefinition of “similarly situated” that was
provided to the jury.See[Dkt. # 91] (“Members of the jury: . . . you are instructed that the term
‘similarly situated property’ refers to the similarity or dissimilarity, which can include locations,
conditions, uses of property, or other criteria. etiiler properties are similar or not, factually, is a
guestion for you to evaluate and decide.”). mits emphasize that City Manager Charles Graham
admitted that the zoning requirements for PI&sitproperty, Bronner’s and the Bavarian Mall were
effectively the same. Plaintiffs’ arguments arespasive, and Defendant is not entitled to judgment
as a matter of law on this ground.

Third, Defendant contends that its motion for a judgment as a matter of law should be
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granted because there was insufficient evidence to support a finding by the jury that “the City
Council as a whole” enacted the challenged ordieadue to “animus or an intention to harm
Plaintiffs.” In response, Plairits reiterate that where the chalged action is targeted at a single
plaintiff, “[a] class of one plaintiff may demainate that a government action lacks a rational basis
in one of two separate ways—either by negag\wavery conceivable basis which might support the
government action or by demonstrating that ¢hallenged government action was motivated by
animus or ill-will,” quotingWarren 411 F.3d 697Scarborough v. Morgan County Bd. Of Educ.
470 F.3d 250 (6th Cir. 2006kKlimik v. Kent County Sherjf®1 F. App’x 396 (6th Cir. 2004).
Plaintiffs also cite circumstantial evidence thais introduced at trial that would allow the jury to
infer animus or ill-will. For exale, no invitations or notices wesent to Plaintiffs concerning a
city council meeting that included the City nager and Planning Commission members when the
ordinance that would affect Plaintiffs’ propemyas being discussed. Plaintiffs’ arguments are
persuasive, and Defendant is not entitled to judgment as a matter of law on this ground.

Fourth, Defendant contends that its motfona judgment as a matter of law should be
granted because there was insufficient evideraetiie ordinance was enacted “solely because of
economic protectionism favoring local merchants tarkeep out national retailers.” In response,
Plaintiffs contend that the trial evidence clearly showed economic protectionism, and that their
ability to establish economic protectionism only further supported their claim that Defendant’s
ordinance was discriminatory and unconstitutional. Plaintiffs contend that courts have repeatedly
recognized that protecting a discrete interest group from economic competition is not a legitimate
governmental purpose, citit@jty of Philadelphia v. New Jerse437 U.S. 617, 624 (1978) (“Thus,

where simple economic protectionism is effedbgdstate legislation, a virtually per se rule of
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invalidity has been erected.”) (citations omittdd)?. Hood & Sons, Inc. v. Du Moyi836 U.S. 525,
537-38 (1949)Energy Reserves Group, Inc. v. Kansas Power & Light €39 U.S. 400, 411
(1983) (distinguishing between legitimate stpte@poses and “providing a benefit to special
interests”);Craigmiles v. Giles312 F.3d 220, 224 (6th Cir. 2002). Plaintiffs’ arguments are
persuasive, and Defendant is not entitled to judgment as a matter of law on this ground.

Fifth, Defendant contends that its motion fgu@gment as a matter of law should be granted
because there was insufficient evidence thainBffs incurred any monetary damages when
Plaintiffs did not advance any evidence of a dimion in fair market value of the property as
encumbered by the ordinance. In other words, Plaintiffs advanced evidence of the fair market value
of the property before the ordinance was enacted, but not after the ordinance was enacted. In
response, Plaintiff contends that Defendant e@ithe argument by not raising the issue prior to
trial. Plaintiffs emphasize that Defendant’s emtibjection to damages in the joint final pretrial
order was as follows:

Defendant maintains that under a “facial chadle” to the ordinance, Plaintiffs’ only remedy
is invalidation of the ordinance. To the extent Plaintiffs may be entitled to monetary
damages, the damages are limited to the amount of the non-refundable deposit or the
liquidated damages in the Purchase Agre¢m&damages for the full purchase price under
the option agreement would be speculative since Wal-Mart could terminate the agreement
for any reason or no reason at all.
Plaintiffs assert that the Sixth Circuit has repdatbdld that a party waives the right to have an
issue decided when it fails to identify the issuthtocourt in the final pretrial order, citi@regory
v. Shelby Counfy220 F.3d 433, 442-43 (6th Cir. 200Q)sen v. Am. Steamship Cb76 F.3d 891
(6th Cir.1999) (citindicKinney v. Galvin701 F.2d 584 n.3 (6th Cir.1983plaintiffs also contend

that Defendant waived the argument because it never preserved it during its Rule 50(a) motion at

trial, citing Am. & Foreign Ins. Co. v. BgIL06 F.3d 155, 159-60 (6th Cir. 1997).
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If the argument is not waived, Plaintiffs contend that Defendant’s argument should be
rejected because the Court cannot weigh the ev&d@nmake credibility determinations. Plaintiffs
insist that what Defendant is actually compiagnabout is that the jury rejected its proposed
valuation of the Plaintiffs’ land and acceptedesst one of the two data points suggested by
Plaintiffs. Plaintiffs presented evidence to aestrate that Plaintiffs’ property was appraised for
estate tax purposes at $95,000 for the entire propedyto Wal-Mart's offer, and that Defendant
bought identical vacant farmland for its future business park which abuts Plaintiffs’ land for
approximately $10,500 per acre in 2002. On the other hand, Defendant presented evidence that
Plaintiffs sold just over two acres of their land to a car dealer for approximately $433,000.

Plaintiffs assert that the jury appears to have accepted the $10,500 per acre figure as the fair
market value of Plaintiffs’ property prior to the Wal-Mart offer because the jury reduced Plaintiffs’
damages from the $4 million offered to Pldiistby Wal-Mart to $3.6 million. Thus, Plaintiffs
contend that the jury used the proper measudawfages — the difference between the price term
contained in the purchase agreement between WHlavid Plaintiffs and the fair market value of
Plaintiffs’ property.

Furthermore, Plaintiffs presented the testimohg Wal-Mart Senior Real Estate Manager,
David Ewing, tasked with building the Frankenmuth store. His testimony set forth that: (1)
Wal-Mart intended to exercise its option to purehBaintiffs’ property; ad (2) that it would have
paid the full purchase price upon closing but fordtdinance that limited the size of a building to
65,000 square feet. In addition, Ron Loesel tedtifimt Plaintiffs have not been approached by
anyone to buy the property, and have otherwise basuaccessful in selling the property after the

65,000 square feet restriction was placed upon the property.
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Plaintiffs contend that it is enough if evidenshows the extent of damages “as a matter of
just and reasonable inference although the resilltoev only approximate . . . the risk of the
uncertainty should be thrown upon the wrongdostead of upon the injured party,” quoti&tpry
Parchment Co. v. Paterson Parchment Paper, €82 U.S. 555, 563 (1931Jenith Radio Corp.

v. Hazeltine Research Cao395 U.S. 100 (1969). Plaintiffs’ arguments are persuasive, and
Defendant is not entitled to judgment as a matter of law on this ground.
B

A district court may order a new jury trial “for any reason for which a new trial has
heretofore been granted in an action at law inrfeEdd®urt.” Fed. R. Civ. P.59(a)(1)(A). Generally,
Rule 59 provides district courtglges with “broad discretionlh re Saffady524 F.3d 799, 808 (6th
Cir. 2008). A new trial is appropriate when fney reached “a ‘seriously erroneous result’ as
evidenced by: (1) the verdict being against the weight of the evidence; (2) the damages being
excessive; or (3) the trial being unfair to thevimg party in some fastn, i.e., the proceedings
being influenced by prejudice or biagifblmes v. City of Massillgi78 F.3d 1041, 1045-46 (6th Cir.
1996) (citingMontgomery Ward & Co. v. DuncaB11 U.S. 243, 251 (1940}ygnar v. City of
Chicagq 865 F.2d 827, 835 (7th Cir. 1989), avidllis v. Bankers Trust Cp717 F.2d 683, 691 (2d
Cir. 1983)). Ultimately, “[tlhegoverning principle in the Cousg’acting on a motion for new trial
is whetherin the judgment of the trial judgsuch course is required in order to prevent an injustice;
and where an injustice will otherwise result, thd judge has the duty as well as the power to order
a new trial.” Saffady 524 F.3d at 808 (quotirigavis by Davis v. Jellico Cmty Hosp. In@12 F.2d
129, 133 (6th Cir. 1990), and adding emphasis).

First, Defendant argues that a “new trialinarranted because the Court erred in allowing
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the case to reach a jury and failed to grant the legislative body due deference. As Plaintiffs suggest,
Defendant revives its motion for summaudgment and again asserts tRaarson v. Grand Blanc

961 F.2d 1211 (6th Cir. 1992), stands for the propwsitiat the Court should defer to the City’s

size capping limitation as a permissible zoning criterion. Plaintiffs contends that the documentary
record includes the legislative history of thdioance in question, which was correctly considered
throughout this litigation, citingillage of Arlington Heights v. Metro Hous. Dev. G129 U.S. 252,

267-68 (1977). IrArlington Heights the Court explained that “the historical background of the

decision,” “the specific sequence of events legdip to the challenged decision,” “departures from
the normal procedural sequence,” “substantive deges{’ and “[t]he legislative or administrative
history” may provide circumstantial evidence of discriminatory intent.

As the Court has continually recognized f&alant needed only advance a “conceivable”
rational basis for enactment of the challenged ordinaBee.Nordlinger505 U.S. at 15. Yet, the
Court’s review “does require that a purpose roagceivably or ‘may reasonably have been the
purpose and policy’ of the relevagwvernmental decisionmakerld. (quotingAllied Stores358
U.S. at 528-529). Thus, it wamecessary for a finder of fact to determine whether a rationale

advanced by Defendant “ ‘may reasonably have been the purpose and policy’ of the relevant
governmental decisionmakersée id, or whether the challenged ordinance is “inexplicable by
anything but animus toward the class [Plaintiffs] it affed&imer v. Evan$17 U.S. 620, 634-35
(1996). Defendant is not entitled to a new trial on this ground.

Second, Defendant argues that a new trial rsaméed because the Court applied anincorrect

legal standard related to what would constitute “similarly situated” properties. As Plaintiffs suggest,

Defendant revives its motion for summary judgrnand argues that Bronner’s and Kroger are not

-17-



similarly situated to Plaintiffs’ property in all relevant aspects. Plaintiffs contend that this issue has
not been properly preserved because Defendawidad input on, agreed,tand signed off on the
definition of “similarly situated” that was praled to the jury after it was requested during
deliberations.See[Dkt. # 91]. Plaintiffs also emphasitieat the Court previously explained as
follows:

The fact that the Bronner’s and Kroger aomed B-3, rather than CL-PUD does not mean

that they are not similarly situated to Plaintiffs property. Both Kroger and the Loesels’

property are located north of Genesee StregttadNorth Main Street, in an area primarily

zoned B-3, highway commercial. This areaasth of the tourist zone, which is primarily

zoned B-2, local business. Similarly, Bronner’s is located south of East Curtis Road (also

known as East and West Jefferson), nextaotls Main Street, in an area primarily zoned

B-3, highway commercial. This area is doaf the main tourist zone, although a CT-PUD

zone is located nearby. In sum, all three pripeare located outside the main tourist area,

next to Main street, in areas primarily zoned B-3.
SegDkt. # 29]. Indeed, Defendahas not explained why the argent is not waived, nor why the
Court should reach a different conclusion titamas throughout this litigation. Defendant is not
entitled to a new trial on this ground.

Third, Defendant argues that a new trial is warranted because the Court erred in “creating

a ‘facial challenge’ and ‘class of one’ Equal Faion claim that was not pleaded by Plaintiffs.”
In response, Plaintiffs assert that they propelead their equal protection claim and emphasize that
the first amended complaint does not differentiate between an as-applied and facial challenge.
Plaintiffs assert that the Court did not “create” the claim, but allowed them to pursue it:

Traditionally, to establish an equal protectioaii, a plaintiff “musshow that [he or] she

is a member of a protected class and that [he or] she was intentionally and purposefully

discriminated against because of [his orf tmembership in that protected clasg§dnes v.

Union County 296 F.3d 417, 426 (6th Cir. 2002) (citiBgger v. Wayne Count950 F.2d

316, 325 (6th Cir. 1991)). In this case, Pldiathave not alleged that they are members of

a protected class. Rather, Plaintiffs attetopestablish a “class of one” equal protection
claim.
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See[Dkt. # 29]. Plaintiffs also argue that thenpfinal pretrial order supersedes any pleadings,
which is significant because the document advances Plaintiffs’ theory, without challenge by
Defendant. Indeed, Defendant does not cite amiegal authority to undermine the “class of one”
facial equal protection claim and is not entitled to a new trial on this ground.

Fourth, Defendant argues that a new tisawarranted because admitted evidence of
“communication between non-decision makers andsthaing the development of the ordinance”
was “irrelevant and prejudicial more than probativie.response, Plaintiffs emphasize that “[t]he
Supreme Court, employing rational basis review,deen suspicious of a legislature’s circuitous
path to legitimate ends when a direct path is available,” quGtiagmiles v. Giles312 F.3d 220
(6th Cir. 2002). In conducting an inquiry into a municipality’s motivation in taking an official
action, Plaintiffs suggest thaduarts should look for guidance Aglington Heights v. Metropolitan
Housing Development Corpvhich sets forth a frameworkrfexamining discriminatory purpose,
citing Reno v. Bossier Parish Sch. Bo20 U.S. 471, 474 (1997). Determining whether invidious
discriminatory purpose was a motivating factor dedsaa sensitive inquiry into such circumstantial
and direct evidence of intent as may be availabid. of Arlington Heights v. Metro. Hous. Dev.
Corp., 429 U.S. 252 (1977). Plaintiffs maintain ttieg testimony of Mr. Graham (whom Defendant
called as its own witness), and his e-mails, were probative of Defendant’s actions and were
“prejudicial” only in the sense that all losing pes view bad evidence: it made them lose the case.
Plaintiffs’ argument is persuasive and Defendant is not entitled to a new trial on this ground.

Fifth, Defendant argues that a new trial is wated because “the jury instructions relating
to ‘Municipality’ failed to provide the proper starrdaon a rational basis test for a facial challenge

to an ordinance and were contrary to law uqutenouncements of the U.S. Supreme Court.” The
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jury instruction provided:

Municipality

(1) The Defendant, the City of Frankenmuttg Michigan municipal corporation. The City
of Frankenmuth is governed by its elected cdgyncil and only acts officially when enacting
an ordinance by vote of the council.

(2) City councils may but are not requiréal explain the purpose or rationale for an
ordinance they enact. However, in order to determine whether a particular rationale
reasonably provides a basis for an ordinagoa, may consider the information reviewed
and considered by the City Council, including the City Planning Commission, planning
consultants and citizens, and the statemerttseafouncil members themselves as they may
inform you about the council’s collective decision to enact the ordinance.

(3) Generally, it is presumed the City Councilemacting an ordinance, intends to act in a
manner consistent with the United States @turtn, but that presumption may be rebutted

by a citizen based upon evidence and empirical data. The presumption of constitutional
validity may not be rebutted by mere speculation that is unsupported by evidence or
empirical data.

(4) A city, provided that it is otherwise acting lawfully, may amend zoning ordinances
whenever it chooses to do so. Landowners ddvae¢ any vested property interest in the
historical zoning classification of their land unless a landowner has a building permit and has
begun substantial construction. In this casepldiatiffs do not make a claim that they have

a vested interest in the historical zoning of the subject property.

(5) Michigan city councils can also consider a wide range of land use, economic, and
environmental criteria when choosing to enact an ordinance. They may not, however, act
with a significant purpose or rationale to haselect citizens or landowners in order to
protect or advance the economic interests of other citizens or landowners.

(6) Finally, municipal corporations are entitléo no different treatment than individual
citizens. That is, no more favorably or disfavorably.

In response, Plaintiffs contend that flaey instruction on “Municipality” appropriately
adopted and adapted the standard instruction on municipalities from the Western District of
Michigan. Plaintiffs assert that the instractiwas reflective of the law and properly received by
the jury. Plaintiffs emphasize that it is the wadlktled law of the Sixth @iuit that “[o]ur inquiry
into jury instructions is limited to whether, takema whole, the instruotis adequately inform the

jury of the relevant considerations and provide the jury with a sound basis in law with which to
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reach a conclusion.McCombs v. Meijer, Inc395 F.3d 346, 357 (6th Cir. 2005) (quotidgited
States v. Wel|2211 F.3d 988, 1002 (6th Cir. 2000)). Plaintiffs contend that Defendant’s position
on this instruction was too restrictive and an mect statement of law because it sought to exclude
an instruction on the relevant discriminatory motivations and actions of agents and employees of
Defendant.
Defendant’s objections stated as follows:
Municipality — Delete as written. Substitute: In this case the onigrat be considered
is the vote of the council as a whole iraeting the ordinance gmg a building size limit

of 65,000 square feet in the CL-PUD zone tidws of non-decision makers do not bind the
municipality.

We posed this same objection to the Febrda®p10 draft jury instructions. The enactment

of the ordinance was a legislative act. The court’s instruction would relate to an

administrative act and is thus not a proper instruction in this case.
Plaintiffs reiterate that determining whether invidious discriminatory purpose was a motivating
factor demands a sensitive inquiry into such cirstamtial and direct evidence of intent as may be
availableVillage of Arlington Heights v. Meopolitan Housing Development Coyg29 U.S. 252
(1977). Thus, Plaintiffs assert that the Qmujury instruction on “Municipality” adequately
informed the jury of the relevant consideratians provided the jury with a sound basis in law with
which to reach a conclusion. Plaintiffs’ argument is persuasive and Defendant is not entitled to a
new trial on this ground.

Sixth, Defendant argues that a new trial is warranted because the jury instructions

“improperly allowed the jury to ignore the requiremtirat Plaintiffs must disprove all conceivable
explanations that would justify the ordinance.téaponse, Plaintiffs contend that the trial evidence

demonstrated that Defendant’s “conceivable” reasgrs “only the best it could cook up after the

fact and were contradicted by the evidenceradlity.” Plaintiffs emphasize that the word
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“conceivable” does not mean any reason that camwbeocted after the fact, but a reason has some
basis in reality. Plaintiffs’ argument is persuasine Defendant is not entitled to a new trial on this
ground.

Seventh, Defendant argues that a new trialasranted because the Court “improperly
denied Defendant’s motion to quash trial sulmaseto City employees and council members and
impermissibly allowed testimony of motivation forasting the ordinance. In response, Plaintiffs
contend that this issue was fully addressetiénCourt’s order denying Defendant’s prior motion
to quash trial subpoenas of its employees and council members. Defendant argued that the City
Manager and others should not testify becausewleeg protected by a legislative privilege. The
Court found prior to trial that no legislative privilegeisted. Further, Plaintiffs had already taken
their depositions at an earlier point in the litigation, without objection by Defendant.

Plaintiffs contend that Defendant’s argument that Plaintiffs’ burden of proof was
impermissibly lowered by allowing the testimoofyDefendant’s employees and council members
attrial is incorrect. Under the ‘a$s of one” analysis as construed by the Sixth Circuit, each element
of the equal protection claim involves and evequiees a factual inquiry into motivation. Where
the challenged action is targeted at a single pfgifja] class of one plaitiff may demonstrate that
a government action lacks a rational basis inadne&o separate ways—either by negativing every
conceivable basis which might support the gorent action or by demonstrating that the
challenged government action was motivated by animus or ill-willdrren 411 F.3d 697.

In denying Defendant’s motion to quash, the Court explained:

The anticipated trial testimony of the imdluals challenged by Defendant is generally
relevant for purposes of determining whether a rationale advanced by Defendant * ‘may

reasonably have been the purpose and paidyre relevant governmental decisionmaker,”
see id, or whether the challenged ordinance is “inexplicable by anything but animus toward
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the class [Plaintiffs] it affects,” (citinRomer v. Evan$17 U.S. 620, 634-35 (1996)).

* % %

In determining that a legislative privilegel not apply to state legislators, tAdlock Court

noted that a specific legislative privilege had not been contemplated by the drafters of Rule
501 although nine other specific privileges had been proposed. 445 U.S. at 367-68
(“Although that fact standing alone would not compel the federal courts to refuse to
recognize a privilege omitted from the proposal, it does suggest that the claimed privilege
was not thought to be either indelibly ensconced in our common law or an imperative of
federalism.”).

Indeed, inits reply brief, Defendant acknowledipas “federal privilege applies to a federal
guestion case.” For the first time, Defendant presents an argument that this Court should
recognize a federal legislative privilege, citid@ffee v. Redmon&®18 U.S. 1, 8 (1996)
(“Rule 501 of the Federal Rules of Evidence authorizes federal courts to define new
privileges by interpreting ‘common law pripéés . . . in the light of reason and
experience.’”). Essentially, Defendant contetids the Court should extend the legislative
immunity established for federal legislators by the Speech or Debate Clause of the U.S.
Constitution, an immunity that federal courts¥@@xtended to state and local legislators, to

an evidentiary context because a primary beoéimmunity is aneffective evidentiary
privilege.

A nearly identical argument was rejectedsitiock, 445 U.S. at 368 (“Gillock argues that

the historical antecedents and policy considerations which inspired the Speech or Debate
Clause of the Federal Constitution should lead this Court to recognize a comparable
evidentiary privilege for state legislators in federal prosecutions.”). While Defendant
contends thaGillock is easily distinguished because it addressed a federal criminal
prosecution of a state legislator, Defendansdu# explain why the Court’s analysis is not
applicable in a civil context.

SedDkt. # 80]. Defendant has not provided anwmegal authority to undermine the Court’s prior

conclusions and is not entitled to a new trial on this ground.

Eighth, Defendant argues that a new trial is warranted because the Court “erred in admitting

rebuttal evidence to an expert’'s opinion testimony on conceivable bases for the [challenged]

ordinance, on the ownership of particular CT-PUD parcels as the evidence was not competent,

irrelevant to the enactment afy zoning ordinance and highly negrejudicial than probative of

rational bases for enactment of the [challengeatihance.” In response, Plaintiff acknowledges that

Defendant objected to David Meyer’s trial tesaimy, but maintains that the Court properly limited
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Meyer’s testimony to his personal knowledge of factual issues. Plaintiff suggests that this evidence
was properly considered by the jury, as Plaintifesye permitted to rebut Defendant’s proffered
reasons for enacting the ordinance. Plaintiffs assert that Meyer’s testimony was relevant to showing
that Defendant did not have a rational basigf@cting the ordinance and that Defendant was not
prejudiced by Meyer’s limited testimony. Meyetestimony was limited to identifying the owners

of several parcels of property that Wortmanestatrere more suitable for developing a Wal-Mart,

for the purpose of discrediting Wortman’s knowleadehe properties in the southern portion of
Defendant, properties that Wortman testified were more suitable for developing a Wal-Mart.
Plaintiffs emphasize that Defendant has not explained how Meyer’s testimony was irrelevant or
prejudicial. Plaintiff's argument is persuasive and Defendant is not entitled to a new trial on this
ground.

Ninth, Defendant argues that a new trialMarranted because the Court “erred denying
Defendant’s motion in limine on monetary damages and in giving instructions that the jury could
award monetary damages.” Plaintiff emphasthes the Court has already rejected Defendant’s
position on this issue. Specifically, in denying@welant’s motion in limine, the Court explained:

At this juncture, Defendant has not provided any legal authority to support the conclusion
that Plaintiffs cannot recover money damagdpedeed, it would seem that as long as Plaintiff
can establish the necessary causal conne&lamtiffs can recover money damag&zee
Farrar v. Hobby 506 U.S. 103, 112 (1992) (explainingththe basic purpose of a § 1983

damages award should be to compensat®psifer injuries caused by the deprivation of
constitutional rights”) (internal quotations omitted).

* * %

Significantly, Mr. Ewing’s testimony appears to support the necessary causal connection
between Defendant’s conduct and the finank&im to Plaintiffs. While Mr. Ewing’s
credibility can certainly be questioned, partaoly based on the other conditions precedent
contained in the agreement, this does not ntleanthe jury coulahot ascertain damages

with a reasonable degree of certainty. Presumably, the harm could simply be determined by
determining the difference between the definite price term contained in the agreement
between Plaintiffs and Wal-Mart and the value of Plaintiffs’ property.
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Seg[Dkt. # 73]. At trial, Plaintiffs presenteuncontradicted deposition testimony of Mr. Ewing to
establish that Wal-Mart intended to exercisejifon to purchase Plaintiffs’ property, and that it
would have paid the full purchase price upon closing but for the enactment of the ordinance.
Defendant has not provided anywnarguments or additional legal authority to support its position,
and is not entitled to a new trial on this ground.

Tenth, Defendant argues that a new triafdsranted because the Court “erred by allowing
hearsay testimony of the ‘in agricultural use’ apped value of the property for estate tax purposes
since the evidence was never disclosed prior toandiwas irrelevant to the true fair market value
of the commercially and residentially zoned pmypé In response, Plaintiffs acknowledge that
Defendant objected to the tax appraisal, but maintain that the Court properly allowed the evidence,
and instructed the jury not to consider that amount to be the opinion of another party unless that
party was a witness. Defendand diot object at trial that thexappraisal was not produced prior
to trial, and Plaintiffs contend that the argummntvaived. Plaintiffs further contend that the
evidence was properly considered by the jury, amiffs were permitted to introduce the evidence
as a public record. Finally, Plaintiffs contend that the jury did not use the tax appraisal as a basis
for its damage award. Plaintiffs’ argument is passve and Defendant is not entitled to a new trial
on this ground.

Eleventh, Defendant argues that a new trial is warranted because the Court did not properly
instruct the jury that the measure of Plaintiffs’ damages “should be the difference between the
definite price term in the option agreement between Plaintiffs and Wal-Mart and the fair market
value of Plaintiffs’ property.” In response, Risiifs contend that the jury properly determined

Plaintiffs’ damages in this case when there is evidence that Defendant bought identical vacant
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farmland for its future business park, whidiuts Plaintiffs’ land, forapproximately $10,500 per
acre. The jury, in computing the damagasears to have accepted the $10,500 per acre figure as
the fair market value of Plaintiffs’ property, amdluced Plaintiffs’ damages from the $4 million that
Wal-Mart had agreed to pay to Plaintiffs to $3.6 million. Plaintiffs’ argument is persuasive and
Defendant is not entitled to a new trial on this ground.
C

Finally, Defendant contends that remittitur of the jury’s damage award is warranted based
on the difference between the price term per adieeadption agreement for Plaintiffs’ property and
the fair market value of the property. In response, Plaintiffs emphasizbeal&ikth Circuit Court
of Appeals has explained that “a jury verdisbsld not be remitted by a court ‘unless it is beyond
the maximum damages that the jury reasonably could find to be compensatory for a party’s loss.’
" Gregory v. Shelby County, Ten@20 F.3d 433, 443 (quotirdgckson v. City of Cookevijl81
F.3d 1354, 1358 (6th Cir. 1994). Whefendant argues that Plaintiffs’ vacant farmland carried
a fair market value of $150,000 per acre, thggument is undermined by the evidence that
Defendant itself paid only $10,500 per acre for similar land for its future business park. Plaintiffs’
argument that the jury was reasonable in finding 88llén to be compensatory for Plaintiffs’ loss
is persuasive and Defendant is not entitled to remittitur.

Il

Next, Plaintiffs’ motion for enfr of judgment and assessment of interest, attorney fees, and
costs raises several issues. First, Plaintifishpsed judgment raises tissiie of whether the Court
should declare the ordinance unconstitutional.oBecPlaintiffs’ request for attorney fees raises

the issue of what is a reasonable fee amount.d TRIaintiff’'s request for costs raise the question
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of whether the request is premature. FourthnBffis request for interest raises the questions of
whether prefiling interest is warranted, in addition to prejudgment interest, and what rate of interest
applies. Each will be discussed in turn.
A
Plaintiffs seek a judgment that provides as follows:

This case having come before this Cayodn Plaintiffs’ Motion for Entry of Judgment
and Assessment of Costs, Prejudgment Inteaest Attorney Fees, this case having been
previously tried before a jury which on March 4, 2010 rendered its verdict in favor of
Plaintiffs, Ronald Loesel, GagLoesel, Arthur Loesel, Elain®esel, Valerian Nowak, and
The Valerian Nowak and Alice B. Nowak Ttuagainst Defendant City of Frankenmuth,
the Court having reviewed ifée, the Court having heard oral arguments, the Court being
fully advised and for good cause shown:

NOW, THEREFORE, IT IS HEREBY ORDERED AS FOLLOWS:

1. The City of Frankenmuth Ordinance, No. 2005-10, is hereby declared
unconstitutional and is invalidated in its entirety.

2. A money judgment is hereby entered mofaof Plaintiffs, Ronald Loesel, Gayle
Loesel, Arthur Loesel, Elaine Loesel, VaseriNowak, and The Valerian Nowak and Alice
B. Nowak Trust, against Defendant, Cityfeankenmuth, in the amount of Three Million
Six Hundred Thousand Dollaf$3,600,000.00) in compensatory damages for their claim
that Defendant, City of Frankenmuth, wrongfullgnied Plaintiffs the equal protection of
the law as provided for in the Fourteenth Amendment of the United States Constitution.

3. Pursuant to Fed. R. Civ. P. 54(d)(1piRtiffs, Ronald Loesel, Gayle Loesel, Arthur
Loesel, Elaine Loesel, Valerian Nowak, and The Valerian Nowak and Alice B. Nowak Trust,
are awarded costs in the amount of
$ ), against, and which shall mlpa Defendant, City of Frankenmuth.

4. Pursuant to 42 U.S.C. § 1988 this Cawhrds Plaintiffs, Ronald Loesel, Gayle
Loesel, Arthur Loesel, Elaine Loesel, Va@riNowak, and The Valerian Nowak and Alice
B. Nowak Trust, attorneys fees in the amount of
% ), against, and which shall be paid by, Defendant, City of
Frankenmuth.

5. Pursuant to M.C.L. 8§ 600.6013, PlaintifRonald Loesel, Gayle Loesel, Arthur
Loesel, Elaine Loesel, Valerian Nowak, ane@Malerian Nowak andlice B. Nowak Trust,
are awarded prejudgment interest in the amount of

$ ), against, and which shall be pg, Defendant, City of Frankenmuth.
6. Pursuantto 28 U.S.C. § 1961, interesl sloatinue to accrue on the total judgment
amount (% through the date itis paid in full.
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The Court retains jurisdiction to determine this amount if necessary.

7. This Judgment is a final Order in this matter, disposing of all claims, except those
concerning an assessment of post-judgment interest pursuant to 28 U.S.C. § 1961.

See[Dkt. # 96-8].

In response to Plaintiffs’ motion, Defendant raised the issue of whether the judgment to be
entered in this case should provide that thenamite at issue “is hereby declared unconstitutional
and is invalidated in its entirety.” Defendant asstrat “[t]he jury did not invalidate the ordinance
and was not asked to do so.” In reply, Plainasert that the Court must invalidate the ordinance,
because the jury’s verdict establishes thatditknance is unconstitutional. Indeed, Plaintiffs
highlight that Defendant has pieusly argued that Plaintiffginly remedy is a declaration that the
ordinance is unconstitutional.

The Court directed further briefing becausesttier the Court should declare the ordinance
unconstitutional is an importarguestion. Whether declaratory relief should be granted is
discretionary.See28 U.S.C. § 2201(apdrian Energy Assocs. v. Mich. PSAB1 F.3d 414, 421
(6th Cir. 2001) (noting that the Declaratory Judgtwest, 28 U.S.C. § 2201(a) “gives district courts
statutory discretion to decide whether to emiartactions for declaratory judgments”). Here,
Plaintiffs are entitled to recover $3.6 million in damages pursuant to the jury’s verdict, which is
arguably premised on the assumption that the ordinance continues to operate to prevent Plaintiffs
from selling their property at the price for whicleytbargained. The Court directed the parties to
further address whether it is necessary to invalidate the ordinance to make Plaintiffs whole when
invalidation of the ordinance would seem to opendhor for Plaintiffs tan effect, obtain a double
recovery through sale of the properfThe Court also directed the parties to address what the effects

of declaratory relief would be ather property owners who owngperty subject to the ordinance,
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and whether there are any otlpeoperty owners that own parcels large enough to be practically
affected by the ordinance.

Despite the explicit directive from the Caum its supplemental brief [Dkt. # 133],
Defendant revives the argument that money damages are not available in relation to an equal
protection cause of action, citiigngle v. Chevron USA, Inc544 U.S. 528, 543 (2005), and
contends that the Court should vacate the juryardwf damages. Irddition, Defendant contends
that it is “inappropriate” to consider whethehet property owners are affected by the challenged
ordinance, to determine whether to grant declaratory relief, because the trial evidence did not
address the issue and parcels that may bsnadl to accommodate a large building on their own
may later be joined together.

In their supplemental brief, Plaintiffsontend that “any chance of double recovery by
Plaintiffs is not supported by the record, as no other offers have been made on the property in the
five years since the ordinance encumberednid, @l efforts to sell it have failed. There is no
indication that another offer will ever be madétaintiffs. Further, there is testimony from Wal-

Mart that it has abandoned Frankenmuth as a viablegtroplaintiffs insist that even in the remote
event that Plaintiffs sell their property at a lateiedthe most it could fetch would be its fair market
value of approximately $10,500 per acre. The jury deducted this amount from the $4 million
contract price.

More to the point, Plaintiffs contend thahé& court has not merely the power but the duty
to render a decree which will so far as possible eliminate the discriminatory effects of the past as
well as bar like discriminatn in the future,” ” quotinglohnson v. Capitol City Lodge No. 74,

Fraternal Order of Police477 F.2d 601, 603 (4th Cir. 197Bell v. Hood 327 U.S. 678, 684-85
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(1946) (“And it is also well settled that where legghts have been invaded, and a federal statute
provides for a general right to sue for such giwa, federal courts may use any available remedy
to make good the wrong done.”).

Plaintiffs emphasize that § 1983 provides in relevant part as follows:

Every person who, under color of any statute r@uce, regulation, custom, or usage, of any

State or Territory or the District of Columbgubjects, or causes to be subjected, any citizen

of the United States or other person within the jurisdiction thereof to the deprivation of any

rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the

party injured in an action at law, suit in equity, or other proper proceeding for redress.
“While it is clear from a reading of [Section 198B&t the only remedy it offers is phrased in terms
of liability ‘to the party injured in an action &w, suit in equity, or other proper proceeding for
redress,’” it would seem that money damages and/or injunction are the available kétie§'Vv.
Jones 288 F.2d 342, 344 (6th Cir. 1961).

Thus, Plaintiffs contend that a mongydgment works to remedy Defendant’s past
discrimination, as the jury found that its discmaiory ordinance cost Plaintiffs the sale of a
lifetime. See, e.gCmties. for Equity v. Mich. High Sch. Athletic Asg89 F.3d 676, 681 (6th Cir.
2006) (“For plaintiffs, then, 8 1983 serves as a vehicle to obtain damages for violations of both the
Constitution and of federal statutes.”). On theeohand, the Court’s invalidation of the ordinance
would work to remedy Defendant’s discriminatiomoithe future. Currently, Plaintiffs’ property
is encumbered by an unconstitutional ordinance ttadfasting its fair market value. Likewise, the
constitutional rights of Plaintiffs and possibly athe/ho own property in the CL-PUD district will
remain perpetually violated if the Court deelnto issue an order declaring the ordinance

unconstitutional and invalid. Like Defendant, Ptdfa highlight that, if several parcels were

merged into a parcel large enough to host a streich excess of 65,000 square feet, that property

-30-



owner’s constitutional rights would be violated by Defendant’s discriminatory ordinance. The Court
is persuaded by Plaintiffs’ arguments that dectayatelief is proper under the circumstances of this
case.
1
Plaintiffs seek an attorney fee award pursuant to 42 U.S.C. § 1988, in the amount of
$405,672.00, with a fifty-percent enhancement thizigs the total to $608,508.00. On August 17,
2010, Plaintiffs filed a supplemental brieleeking an additional $25,400.00 for attorney fees
incurred post trial, with a fifty-percéenhancement bringing the total to $38,19€gDkt. # 129].
Eastern District of Michigan Local Rule 54.1.2(b) requires the following:
A motion for an award of attorneys’ fees shall be supported by a memorandum brief as to
the authority of the court to make sucheavard . . . The motion shall also be supported by
an affidavit of counsel setting out in detaiéthumber of hours spent on each aspect of the
case, the rate customarily charged by counsel for such work, the prevailing rate charged in
the community for similar services, and any other factors which the court should consider
in making the award.

E.D. Mich. LR 54.1.2(b).

The local rule enables the Court to employ the “lodestar” approach to calculate a
“reasonable” attorney fee award, which is “thedarct of reasonable hours times a reasonable rate.”
City of Burlington v. Dague505 U.S. 557, 559-60 (1992) (quotais omitted) (noting that the
lodestar figure is the “guiding ligluf our fee-shifting jurisprude®”). The lodestar approach has
become the “dominant” approach taken by fedavatts because it is “readily administrable, . . .
objective, and thus cabins the discretion of judges, permits meaningful judicial review, and
produces reasonably predictable resul®erdue v. Kenny - - U.S. - ---, 130 S. Ct. 1662, 1672
(2010).

In fee-shifting cases in particular, the emphasis on “the prevailing rate charged in the
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community for similar services” is directed at “produc[ing] an award thaghlyapproximates the

fee that the prevailing attorney would have received if he or she had been representing a paying
client who was billed by the hour a comparable caseld. (emphasis in original). Such an award
presumptively yields a result that is “sufficieio induce a capably attorney to undertake the
representation of a meritorious civil rights caskl”

While there are “rare” and “exceptional” circumstances under which an award may be
“enhanced,” most relevant factors are “subsumed in the lodestar calculadicst.1673see, e.g.
Blumv. Stensqd65 U.S. 886, 898-99 (1988Dague 505 U.S. at 563 (noting that “an enhancement
for contingency would likely duplicate in substahpart factors already subsumed by the lodestar”
and “would in effect pay for the attorney’s time . . . in cases where his client does not prevail”).
Ultimately, the party seeking the attorney fee a\es the burden of producing “specific evidence”
to prove “that an enhancement is necessaPgidue 130 S. Ct. at 1673 (citingague 505 U.S.
at 561, andlum, 465 U.S. at 899, 901-02).

In Jordan v. City of Cleveland64 F.3d 584, 602 (6th Cir. 2006)e Sixth Circuit described
Wayne v. Village of Sebrin§6 F.3d 517, 531 (6th Cir. 1994),“axemplary of our cases stating
the methodology for the determination of a reasonable attorney’s fee awarddnquoted the
following passage frordvayne

A starting point is to calculate the numloé hours reasonably expended on the litigation
multiplied by a reasonable hourly rate . . . . The court should then exclude excessive,
redundant, or otherwise unnecessary hours. Next, the resulting sum should be adjusted to
reflect the “result obtained.” This involvéso questions: First, did the plaintiff fail to
prevail on claims that were unrelated te thaims on which he succeeded? Second, did the
plaintiff achieve a level of success thatkesithe hours reasonably expended a satisfactory

basis for making a fee award?

Jordan 464 F.3d at 602 (quoting/ayne 36 F.3d at 531). Additional factors to be considered,
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which may or may not be subsumed by the abopaitcular cases, include the following factors,
which the Sixth Circuit has adopted, and the Supreme Court has cited with approval:

() the time and labor required; (2) the novelty and difficulty of the question; (3) the skill

requisite to perform the legal service properly; (4) the preclusion of other employment by

the attorney due to acceptancéhaf case; (5) the customary fé&) whether the fee is fixed

or contingent; (7) time limitations imposed b tHient or the circumstances; (8) the amount

involved and the results obtained; (9) the edgree, reputation, and ability of the attorney;

(10) the “undesirability” of the case; (11ihe nature and length of the professional

relationship with the client; and (12) awards in similar cases.
Geier v. SundquisB872 F.3d 784, 792 (6th Cir. 2006)ensley v. Eckerhard61 U.S. 424, 430 n.3,
434 n.9 (1983).

In their motion, Plaintiffs address each of tivelve factors identified above individually.
First, with respect to “the time and labor required,” Plaintiffs emphasize that their attorneys
undertook significant discovery efforts, includingrtyrone discovery subpoenas, FOIA requests,
depositions of party and third-pamitnesses, and review of mattpusands of pages of documents,
including zoning codes, the city charter, esige records of e-mail correspondence among over
twenty people, extensive Wal-Mart recor@ds\d the records of the Frankenmuth Downtown
Development Authority (“DDA”) and the Frankenmuth Economic Development Corporation
(“EDC"). Plaintiffs’ counsel had to respond to Dedlaint’s efforts to join other parties in this case,
invocation of privileges and immunity defens@g motions for summary judgment, and a motion
in limine. Additionally, the jury trial lasted seven days over a three-week period.
Second, with respect to “the novelty and difficfyhe question,” Plaintiffs emphasize that

there are few cases providing guidance on “cta#sene” equal protection claims. Plaintiffs

represent that only two other cases involving as&laf one” equal protection clause violation have

been tried in the United States. Plaintiffscaemphasize that “size-cap” ordinances are tough to
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defeat on the basis of discrimination because@extraordinarily high bden of proof placed on
the plaintiffs.

Third, with respect to “the skill requisite perform the legal service properly,” Plaintiffs
emphasize that their counsel is experienced in complex litigagefDkt. # 96-4, 96-5] (affidavits
of Plaintiffs’ counsel), as is defense counsel.

Fourth, with respect to “the preclusiari other employment by the attorney due to
acceptance of the case,” Plaintiffs emphasizettiet attorneys worked diligently on this case
starting in early 2008 and continued until tdancluded on March 4, 2010, precluding them from
providing their services to other clients.

Fifth, with respect to “the customary fee,” Pigdlifs represent that their counsel’s fees (for
example, partner-level Kochanowski billing®&00 per hour and associate-level Young billing at
$200 per hour) are consistent with fees customarily charged in the metropolitan Detroit area
according to recent legaublications and awards in other cas&ee[Dkt. # 96-9 to 96-19].
Plaintiffs suggest that these fees are lower tharprevailing rates for attorneys of similar skill,
experience, and reputation in the community. Plaintiffs do not address the fact that Mr.
Kochanowksi's affidavit indicates that he tmely bills commercial clients $350 per hour, rather
than $400 per hour.

Sixth, with respect to “whetheretiee is fixed or contingent?laintiffs contend that in novel
or difficult cases, attorney fees may be enhatweeflect the contingent nature upon which the case
was taken. Plaintiffs highlight that Morthcross v. Board of Edutitan of Memphis City Schogls
the Sixth Circuit explained:

Perhaps the most significant factor in theages which at times renders the routine hourly
fee unreasonably low is the fdloe award is contingent upon success. An attorney’s regular
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hourly billing is based upon an expectation of pagitnwin, lose or drawlf he or she will

only be paid in the event of victory, thoséesawill be adjusted upward to compensate for

the risk the attorney is acceptiofjnot being paid at all. Some cases under the civil rights

statute, those in which the facts are stromg the law clear, pose little risk of losing, and

the attorney’s normal billing rate will be adequate compensation. Others, in developing

areas of law or where the facts are strgngjsputed, will require substantial upward

adjustment to compensate for the risk . .e Tantingency factor is not a ‘bonus’ but is part

of the reasonable compensation to which a prevailing party’s attorney is entitled under §

1988.
611 F.2d 624, 638 (6th Cir. 1979). Plaintiffs sugdleat their attorneys should be rewarded for
“taking a large and uncertain financial risk ie fhursuit of justice.” To support the proposition that
an enhancement is justified, Plaintiffs also Eiteschel v. Flagstar Bank, FSB79 F.2d 431 (6th
Cir. 2002), andseier, 372 F.3d 784. Notably, both of these cawseslate the U.S. Supreme Court’s
recent decision iRerdue In response, Defendants conterat tfifty percent enhancement is not
warranted as the complexity of the case, antHtte¢hat the case may have presented unique issues
are factors that are already subsumed by the lodestar calculation.

Seventh, with respect to “time limitations pgsed by the client or the circumstances,”
Plaintiffs acknowledge that they did not place any time limitations on their counsel.

Eighth, with respect to “the amount involved dhe results obtained,” Plaintiffs assert that
they seek $608,508.00, that they prevailed on theadailyn submitted to the jury, and that the jury
awarded Plaintiffs $3,600,000, nearly all of the ecoca@amages sought. Plaintiffs emphasize that
Defendant did not make a monetary offer to settle prior to trial.

Ninth, with respect to “the experience, repiata, and ability of the attorney|[s],” Plaintiffs
again emphasize that their attorneys are very experienced and respected complex litigation

specialists.

Tenth, with respect to “the ‘undesirability’ tife case,” Plaintiffs represent that when they

-35-



first began seeking legal assistance, they could not find an attorney in the Saginaw area willing to
represent them in their suit against Defendant on the basis of a contingent fee arrangement.
Plaintiffs assert that the novelty of thissarof law and the high burden of proof placed upon
Plaintiffs made the case particularly difficult and undesirable to most attorneys.

Eleventh, with respect to “the nature andgth of the professional relationship with the
client,” Plaintiffs acknowledge that their counssgresented them only in connection with this case
and beginning in early 2008.

Twelfth, with respect to “awards in similar cagdaintiffs represent that they have been
unable to locate a case with a jwsrdict for a similar amount in a “class of one” equal protection
case. They assert that this is a further indicator of the novelty of the case.

More generally, Plaintiffs contend that thember of hours spent by their attorneys on the
case is “reasonable.” Plaintiffs’ attorneyespa total of 1,190.11 hours prosecuting this litigation,
equaling fees in the amount of $405,672.00. Plaintiffs again emphasize that their attorneys
undertook significant discovery efforts, includingrtyrone discovery subpoenas, FOIA requests,
depositions of party and third-paiitnesses, and review of many thousands of pages of documents,
including zoning codes, the city charter, extemsecords of e-mail coespondence among over
twenty people, extensive Wal-Mart recordedahe records of the DDA and EDC. Plaintiffs’
counsel had to respond to Defendant’s efforts to join other parties in this case, invocation of
privileges and immunity defenses, two motions for summary judgment, and a motion in limine.
Additionally, the jury trial lasted seven days over a three-week period.

Inresponse, Defendant contends that it muptéeded an opportunity to review Plaintiffs’

counsel’s billing statements in order to addre$ether Plaintiffs’ claim for attorney fees is
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“sufficiently documented Within the meaning dfinited Slate, Tile & Composition Roofers v. G&M
Roofing 732 F.2d 495, 502 n.2 (6th Cir. 1984) (“The doeutation offered in support of the hours
charged must be of sufficient detail and probativaerto enable the court to determine with a high
degree of certainty that such hours were actaaltireasonably expended in the prosecution of the
litigation.”). See also Henslex®61 U.S. at 437 (noting thateefapplicant “should maintain billing
time records in a manner that will enable a reungwgourt to identify distiat claims”). At this
juncture, it appears that Plaintiffs have providezidatails regarding their fees to the Court, but not
Defendant.See[Dkt. # 130]. While Plaintiffs assert thet camera review of fee petitions is the
standard practice in this district based on tt@aey-client privilege, and Defendant contends that
Plaintiffs’ fee request must be denied if Defendantot able to review the details, neither party
cites any authority to support or undermine either position.

Plaintiffs also specifically contend thakthourly billing rates are “reasonable,” according
to “the prevailing market rates in the relevant communiramer v. Paul Revere Life Ins. Co.
No. 04-74362, 2009 WL 2849067, at *7 (E.D. Mich. Sept. 1, 2009) (dglog v. Stensqri65
U.S. 886,897 (1984)). Plaintiffs acknowledge that‘relevant community” for purposes of § 1988
attorney fees is generally based on where the distrigt sits. Plaintiffinsist, however, that rates
outside the district court’s forum may be usdddcal counsel was unavailable, either because they
are unwilling or unable to perform because thegk the degree of experience, expertise, or
specialization required to handle properly the caSeé e.gBarjon v. Dalton 132 F.3d 496, 500
(9th Cir. 1997).

Here, Plaintiffs assert that they were unabldind a lawyer or le firm in the greater

Saginaw area to represent them in their suit against Defendant. Their search eventually led them
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to Sommers Schwartz, P.C., in Southfield, Michigan area of the state where attorney fees are
customarily higher than in the greater Saginaeaar In particular, Plaintiffs’ attorneys from
Sommers Schwartz, P.C., located in Souttfiglichigan, charge hourly rates ranging from $150.00
for its associates and up to $400.00 for its senior partners.

Plaintiffs assert that all of these hourly saé&e well within the range, or substantially less,
than the ordinary fees charged by attorneysargtieater Detroit area with similar skill, experience,
and reputation as that of Plaintiffs’ attorney®ee[Dkt. # 96-9] (sample listing of hourly billing
rates for attorneys in the Delirarea in “Largest Law Firms Dactory,” Michigan Lawyers Weekly
(2009));May v. City of DetroitNos. 233318, 234966, 2008L 21362985, at *123 (Mich. Ct.
App. June 12, 2003) (affirming award based on $600 per hourRegg v. GlobersgnNo.
04-058923-NH, slip op., at *4 (Oakland County.QTt. Sept. 1, 2006) (awarding $475 per hour
fee);Juzba v. State Farm Mut. Auto. Ins. (¥o. 04-829-NF, slip op., at *2 (Washtenaw County
Cir. Ct. Feb. 8, 2007 (awding $450 per hour fee)yorthing v. Reliance Standard Life Ins. 0%0.
08-11895, 2009 WL 1798387, at *2 (E.D. Micluné 22, 2009)(awarding $400 per hour fee);
Karwoski v. BarnebeNo. 05-1012-NH, slip op., at *2 (Wasmaw County Cir. Ct. Mar. 30, 2007)
(awarding $300 per hour fe®uffin v. Metro Cars, IngcNo. 05-504665-N|, slip op., at *2 (Wayne
County Cir. Ct. Jan. 25, 200f@warding $500 per hour feejpusif v. Mercedes-Benz USA, LLLC
No. 2004-061201, 2006 WL 2808565, at *1 (Oakland Cpg@it. Ct. Sept. 22, 2006) (awarding
$300 per hour feef;avanaugh v. DwamenBlo. 05-972-NH, slip. op., &2 (Oakland County Cir.
Ct. Sept. 23, 2008) (awarding $300 per hour fB®} of Mich., LLC v. Mich. Coin-Op Vending,
Inc., No. 08-11177, 2010 WL 625397, at *3 (E.D. Mich 2010)(awarding $375 per Maals v.

Corporate Accounts Receivabio. 1:07-cv-1214, 2010 WL 455294, at *4 (W.D. Mich. Feb. 8,
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2010)(awarding $300 per hour fee).

In response, Defendant contends that PRshtiounsel’s hourly rates are well in excess of
prevailing market rates for the Saginaw and Bdy &reas, and that the rates “should be adjusted
to reflect their experience or lack thereof in litigating zoning casesféndant insists that when
an attorney voluntarily accepts a case outsidesafitther home area, they are voluntarily subjecting
themselves to the relevant rate in the out of town area, éitaugk-Ladd v. Sec. of TreasuB27
F.3d 343, 350 (6th Cir. 2000). Defendant does ddtess why there could not be an exception, as
Plaintiffs suggest, to this general rule.

Defendant also highlights that the Sixth Cireuntl courts in the Eastern District of Michigan
have approved the use of the State Bar of Michigan Economics of Law Practice Survey in
calculating prevailing rates, citir®ykes v. AnderspNos. 05-71199, 05-73725, 2008 WL 4776837,
at *5 (E.D. Mich. Oct. 31, 2008) (citing, inter aliayto Alliance Intel, Incv. U.S. Customs Seyv.
No. 04-1764, 2005 WL 2149673, at *1 (6th Cir. Nov. 23, IJD0befendant asserts that the median
rate for litigation is $150 per hour in the Saginaa Bay City area, and that the ninetieth percentile
rate is $192.50. Defendant notes that etenrates for South Oakland County and Downtown
Detroit are $200-$210 (median) and $283-$277.50 (ninetieth percentile).

Defendant also contends that the awardedstadald be lowered because Plaintiffs’ counsel
lacks experience in litigating “zoning cases.” f@®aant suggests that while Mr. Kochanowski’s
routine fee for “commercial clients” may B850 per hour (and $300 per hour for Mr. Szymanski),
Defendant suggests that this case was not “commercial litigation,” but a zoning case. In reply,
Plaintiffs emphasize that this was not as mu@woaing case,” addressing typical issues such as spot

zoning, setback requirements, variances, speciplargats, or the like, but an equal protection case
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arising under the Fourteenth Amendment to the U.S. Constitution.

Defendant acknowledges that according to 8tymanski’'s biography, he had experience
in municipal cases, however, Mr. Szymanski has not provided an affidavit (he has left the Sommers
Schwartz firm). Defendant suggests that no higher than $200 per hour is appropriate for Mr.
Szymanski. Defendant suggests that attorney fees should not be available for Mr. Szymanski's work
if he was not directly paid for his work on this case.

Defendant also highlights that Mr. Kochanowagserts that other attorneys worked on the
case and requested rates of $20thperr. Defendant emphasize tttare is no information, other
than Mr. Young’s personal affidavit, regarding hiowg these other attorneys have been practicing
and what experience they have in litigating “zZancases.” In particat, Ms. Owens, who is no
longer at the firm, had five years of experiengthwkhe Michigan Court of Appeals as a law and
research clerk. Mr. Young’s affidavit indicatist he has been licensed since 2009. Defendant
asserts that information from the State Bar's member directory indicates the following licensing
dates: Owens ( May 10, 2002)p8ps (Nov. 12, 2004), Harmon (Dec. 4, 2006). Defendant insists
that “associate attorneys with such extremelytéchexperience do not warrant a rate of $200 per
hour,” but only $100 per hour.

In reply, Plaintiffs emphasize thaistrict courts are generaliyee to look to any market they
believe is appropriate to fairly compensate attorneys in individual cases, Latimgyille Black
Police Officers Org. v. City of Louisvillé00 F.2d 268, 278 (6th Cir. 1983pistrict courts are free
to look to a national market, an area of specialization market or any other market they believe
appropriate to fairly compensate particular attorneys in individual cases.”). Plaintiffs also highlight

that a district court is not required to look only to the State Bar Survey to determine a reasonable
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rate, but should rely “on a combination of its own expertise and judgment, the State Bar of
Michigan’s ‘Economics of Law Practice Surveyther market surveys if necessary, and the
attorney’s normal billing rate which will ofterthew the market value of the services provided.”
Cmities. for Equity v. Mich. High Sch. Athletic As®w. 1:98-CV-479, 2008 WL 906031, at *10
(W.D. Mich. Mar. 31, 2008) (citaons and quotations omitted;& G Mining, Inc. v. Dir., Office

of Workers' Comp. Program522 F.3d 657, 664 (6th Cir. 2008) (‘iRa from prior cases can . . .
provide some inferential evidence of what a mar&e is, just as state-bar surveys of rates provide
evidence of a market rate, but themselves do not set the raenn v. Comm’r of Soc. SeNo.
08-15337, 2010 WL 1524143, at *4 (E.D. Mich. Apr. 2610) (“While the State Bar of Michigan
Economics of Law Practice Surveyoprdes a starting point in determining a reasonable fee . . . [it
alone] is not sufficient.”). Platiffs assert that Defendant places undue emphasis on the State Bar
of Michigan’s Economics of Law Practice Surveg/ticularly when sixty-percent of responding
attorneys reported working in firms employing sixless attorneys, whereas Sommers Schwartz,
P.C. employs over forty attorneys.

Importantly, the calculation of fees and casts question of fact that often requires an
evidentiary hearing.See Henson v. Columbus Bank and Trust 661 F.2d 320, 329 (5th
Cir.1981). Unless otherwise required by statuterude, the question of whether to hold an
evidentiary hearing to resolve a request for attofeey is within the discretion of a district court.
Jaynesv. Austjr20 F. App’'x 421, 427-28 (6th Cir.200%ge also Bailey v. Hecklet77 F.2d 1167,

1171 (6th Cir.1985). An evidentiary hearing resolving a request for fees and costs is unnecessary
“when a record has been fully developeatigh briefs, affidavits, and depositiongxbbinson v.

City of Edmond160 F.3d 1275, 1286 (10th Cir.1998). Heregwadentiary hearing is particularly
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necessary to establish the number of hours wdsd®laintiffs’ counsel and the prevailing rate in
the appropriate community, along with whether Ritigi counsel is entitled to invoke the attorney-
client privilege. An evidentiary hearing will bereduled on the attorney fees portion of Plaintiffs’
motion.
B

Plaintiffs seek costs in the amount of $43,236.63ymmt to Federal Rule of Civil Procedure
54(d)(1). Inresponse, Defendant contends that Plaintiffs’ request for costs should be denied because
itis not sufficiently documented to allow the Coiardetermine whether the amounts are reasonable
and necessary, citirigion v. Liberty Dairy, Cq.922 F.Supp. 48, 53 (W.D. Mich. 1996) (denying
certain witnesses fees and copying costs because their “necessity” was not “adequately
documented”). In reply, Plaintiffs assert that isusficient that Plaintiffs submitted a bill of costs
signed by Mr. Young, along with an affidavit of Mr. Kochanowski stating that he personally
reviewed the costs incurred and that each entry is correct and was necessarily incurred.

Defendant also presents seven additional olojesti First, Defendant objects to Plaintiffs’
expert witness fees. In reply, Plaintiff concedes that these are not recoverable.

Second, Defendant objects that Ridis included numerous expesssthat appear to be for
a private process server, and contends that these are not taxable under § 19RioitdRP
F.Supp. at 53 (citin@rues v. KFC Corp.768 F. 2d 230, 234 (8th Cir. 1985)). In reply, Plaintiffs
also contend that courts are split on the issue of whether the costs of a private process server are
taxable, citingHairston Motor Co., v. Northland Ins. GdNo. , 1994 WL 874390 (W.D. Va. Sept.
23, 1994) (citingrang How v. Edward J. Gerrits, In@56 F.Supp. 1540 (S.D. Fla. 1991), aff'd, 961

F.2d 174 (11th Cir. 1992Fard v. State Farm Fire & Cas. Gdl.26 F.R.D. 658, 662 (N.D. Miss.
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1989), aff'd, 902 F.2d 957 (5th Cir. 199®opberts v. Homelit®iv. of Textroninc., 117 F.R.D.
637, 641 (N.D. Ind. 1987)). Plaintiflsxplain that “[g]iven the apparent congressional intent to
make service of process a taxable item . . . andaliine substitution of private process servers for
the U.S. Marshal Service in recent years, . e.té#xation of costs for special process servers is
justifiable,” quotingGriffith v. Mt. Carmel Med. Ctr.157 F.R.D. 499, 508 (D. Kan. 1994) (finding
private process server fees “takabnly to the extent that thelp not exceed the costs that would
have been incurred had the Marshal’s office@td service, since only the Marshal’s fee amount
is actually statutorily authorized”).

Third, Defendant objects that “witness fagsder § 1821 are limited to $40 plus travel
expenses at a rate specified by the General @=r@ffice to trial or to a deposition.” Defendant
also contends that “several of the eatpmoenas were for document production however since
there is a lack of supporting documentation which witness fees pertain to document production
compared to testimony is unknown at this time.”

Fourth, Defendant objects that there are enfoe mileage for Patrick Driscoll and Harold
Cote who are unidentified and the reason forrttleage and travel is not provided. In reply,
Plaintiffs identify the two individuals as messengkerks for Sommers Schwartz, P.C., whose job
duties include traveling as necessary to serve and file documents for its attorneys.

Fifth, Defendant objects to a $200 fee for “All PsiAppraisal,” because “the appraisal was
done for estate tax purposes and not for trial,” and is therefore not a reasonable and necessary
expense.

Sixth, Defendant contends that there isamexplained cost of $937.50 to Steven D. Sherbel

of West Bloomfield. In reply, Platiffs explain that Plaintiffs’ counsel met with Dr. Sherbel as a
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possible jury consultant.

Seventh, Defendant objects to the cost formght lodging during trial for Mr. Young and
Mr. Kochanowski. Defendant contends that they &@ple time to return to their office to prepare
for the next day of trial. Defendant contends tr. Young “did not participate at trial other than
to sit at counsel table and handle exhibits.aiflffs assert that lodging was necessary, as the
commute was too far to reasonably expect Pféshtttorneys to prepare for and present their
case-in-chief, which lasted approximately four teeftrial days. Further, contrary to Defendant’s
assumption, Mr. Young'’s lodging wasaessary and reasonable, as he was responsible for research,
general logistics, courtroom media and exhibits, scheduling witness appearances, organization of
files and documents, and client contact.

Notably, costs in this Court are taxed in accordance with Federal Rule of Civil Procedure
54(d)(1) and Eastern District of Michigan Lodalile 54.1. In addition, the Clerk’s Office has
provided guidance to attorneys through the Bill of Costs Handbook, available online at
http://www.mied.uscourts.gov/Rules/BillofCo280711.pdf. Until the Clerk’s Office has taxed
costs, review by this Court is premature and Rféshmotion will be denied in part as premature.

C

Plaintiffs seek prejudgment interest on theégment amount, their attorney fees, and their
costs. With respect to the judgment, 28 U.8.C961 provides that “[ijnterest shall be allowed on
any money judgment in a civil case recovered ghsdrict court.” In exercising its discretion,
Plaintiffs suggest that this Court should consider four factors:

1) the need to fully compensate the wronged party for actual damages suffered; 2)
considerations of fairness and the relativeitespiof the award; 3) the remedial purpose of

the statute involved; and/or 4) such other gaingrinciples as are deemed relevant by the
court.
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Beck v. Manistee Countio. 1:97-CV-533, 2005 WL 2620194,*qt(W.D. Mich. 2005) (noting
that “prejudgment interest is often a componentahplete compensation and that in light of §
1983's remedial purpose, interest is often included in the damages award”) (gitklgam
Contracting Co. v. Local Union No, 955 F.2d 831, 833-34 (2nd Cir. 1992)). Plaintiffs contend
that prejudgment interest on the money judgmeapopriate and equitable, given the remedial
nature of § 1983 and the fact that Plaintiffs lost the ability to use the $4,000,000 during the four
years since Defendant enacted the challenged ordinance. Plaintiffs assert that they are also entitled
to prejudgment interest on their attorney fees and costs, citing, for ex&rgsdmn v. Thompson
565 F.Supp. 294, 297 (N.D. Ill. 1983) (“Every reported case to address the issue has held that
interest is available on an award of attorney’s fees under § 1988.”).

Plaintiffs assert that here, prejudgment intelbegfan accruing from ttgate Plaintiffs filed
their original complaint on March 17, 2008, andl wontinue to accrughrough entry of this
judgment. Plaintiffs assertahthe amount of prejudgment ingst as of April 14, 2010, based on
the damages, the attorney fee award, astiaward portion of the judgment, is $342,754.36¢e
[Dkt. # 96-6] (Plaintiffs’ calculatiomf prejudgment interest). Plaintiffs’ assert that this calculation

is properly made in accordance with Mich. Comp. Laws § 600.6013&ppposed to § 1961,

! Section 600.6013(8) provides:

Except as otherwise provided in subsections (5] Arethd subject to subsection (13), for complaints

filed on or after January 1, 1987, interestaomoney judgment recovered in a civil action is
calculated at 6-month intervals from the date of filing the complaint at a rate of interest equal to 1%
plus the average interest rate paid at auctidrisyear United States treasury notes during the 6
months immediately preceding July 1 and January 1, as certified by the state treasurer, and
compounded annually, according to this section.résteunder this subsection is calculated on the
entire amount of the money judent, including attorney fees and other costs. The amount of
interest attributable to that part of the mopadgment from which attorney fees are paid is retained

by the plaintiff, and not paid to the plaintiff's attorney.
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because several federal Courts of Appeals have concluded that “state law governs the calculation
of prejudgment interest in section 1983 claims,” quoting, for exaRpéssey v. Patterso898
F.2d 1018, 1026 (5th Cir. 199Q)inter v. Cerro Gordo County Conservation Bi25 F.2d 1069,
1073 (8th Cir. 1991).

In contrast, Defendant contends that prejuelgninterest should be calculated pursuant to
the federal framework of 8 1961, rather than under the Michigan statute, particularly because
jurisdiction in this case is based on a federal goesrather than diversity. Defendant emphasizes
that the Sixth Circuit has found that “the statytpost judgment framework set forth in 28 U.S.C.
8§ 1961 is a reasonable method for calculating prejudgment interest awards,” drarting.
Uniroyal Pension Planl54 F.3d 613, 619 (6th Cir. 1998) (citatiomitted). Defendant emphasizes
that Plaintiffs rely on case law from the FiftlcbEighth Circuits to support the proposition that the
state framework should be used, but that other circuits have found that federal law governs
prejudgment interest awards in 8§ 1983 actid®se, e.gBasista v. Weijr340 F.2d 74, 86 (3d Cir.
1965). Because Plaintiff sought relief under federa the Court will apply the rate as defined in
§ 1961. See Rybarczyk v. TRW, In235 F.3d 975, 986 (6th Cir. 2000).

Plaintiffs also contend that they should be awarded prefiling interest from the date that
Defendant violated Plaintiffs’ constitutional rights, citiddanatuck Assocs. v. Wendtlo.
3:95CV1006(AHN), 1998 WL 563958, (D. Conn. Aug. 11, 1998), ar®5C Assocs. Ltd. P’ship

v. Gen. Ret. Sys. of City of Detr&84 N.W.2d 160, 162 (Mich. Ct. App995). Plaintiffs maintain

Mich. Comp. Laws 8§ 600.6013(8).

2 Under § 1961(a), “interest shaié calculated . . . at a rate equal to the weekly average 1-year
constant maturity Treasury yé! and compounded annually, § 1961(b).
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that Defendant violated their constitutional rights on December 7, 2005, when it enacted the
challenged ordinance, and therefore, prejudgnmetest should run from that date forward.
Plaintiffs assert that as of April 14, 2010, theoaimt of prefiling and prejudgment interest that had
accrued was $943,080.34.

In response, Defendant contends that prgfiinterest should not be awarded because it
would encourage plaintiffs to wait until just befarstatute of limitations runs to file their claims.
Defendant also particularly note ttf#8C Associate534 N.W.2d 160, is distinguishable from this
case because the court found that the defend&htrtamey on an overpaymeof interest by the
plaintiff that rightfully belonged to the plaintiffThe parties do not particularly address whether
prefiling interest is available under the federal framework, as opposed to Michigan law.
Nonetheless, the Court concludes that prefiling interest is not appropriate in this case.

Based on the above, Plaintiffs’ motion as it relates to interest will be granted in part and
denied in part.

1

Also before the Court is Plaintiff's motionstrike [Dkt. # 128] Defendant’s reply in support
of its motion for judgment or in the alternative gonew trial or remittitur. After the Court denied
Defendant’s request to file a twenty-three page reply brief, and struck the lengthy brief from the
docket, the Court granted Defendarghort extension of time to file a five-page reply brief. The
order was docketed on Wednesday, August 11, 201@ranidied that Defendant’s reply brief must
be filed by Thursday, August 12, 2010. Defendaahidit file the reply brief until Monday, August
16, 2010. Thus, Plaintiff requests that the Court strike the brief as untimely.

Importantly, the Court never intended to provigiefendant with only one day to refile its
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reply brief. The order setting the Augus?, 2010 deadline was prepared on August 9, 2010.
Unbeknownst to chambers, there was a two-daydeldocketing the order. Thus, the three-day
time period for refiling the reply brief was inadvartly shortened to just one day. Indeed, had it
been known that the order would not be docketed until August 11, 2010, a deadline of August 16,
2010, would have been set for refiling the reply brigaintiffs have suffed no prejudice from the
“late” filing of Defendant’s reply brief, and the motion to strike will be denied.

IV

Accordingly, it iSORDERED that Defendant’s motion for judgment, or in the alternative
for new trial and remittitur [Dkt. # 110] BENIED.

It is furtherORDERED that Plaintiffs’ motion for entry of judgment and assessment of
interest, attorney fees and costs [Dkt. # 98RANTED IN PART , DENIED IN PART , and
SCHEDULED FOR AN EVIDENTIARY HEARING IN PART . This order does not terminate
the motion.

It is furtherORDERED that anEVIDENTIARY HEARING is scheduled on Plaintiffs’
motion [Dkt. # 96] as it relates to the rates and ansofattorney fees to be awarded Plaintiffs on
December 13, 2010 at 2:00 p.mand that aTELEPHONIC STATUS CONFERENCE is
scheduled orNovember 10, 2010 at 3:30 p.m.Plaintiffs’ counsel is directed to initiate the
telephonic status conference.

It is furtherORDERED that Plaintiffs’ motion to strike [Dkt. # 128] BENIED.

s/Thomas L. Ludington

THOMAS L. LUDINGTON
United States District Judge

Dated: September 27, 2010
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