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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

RONALD LOESEL; ARTHUR
LOESEL; GAYLE LOESEL,

ELAINE LOESEL,; VALERIAN
NOWAK; and VALERIAN NOWAK &
ALICE B. NOWAK TRUST, by
VALERIAN NOWAK, Trustee,

Plaintiffs, Casé@lo.08-11131
Honorabl&@homasL. Ludington

V.
CITY OF FRANKENMUTH,

Defendant.
/

OPINION AND ORDER DENYING DEFE NDANT’S MOTIONS IN LIMINE,
GRANTING PLAINTIFFS’ FIRST MOTI ON IN LIMINE, AND DENYING
PLAINTIFFS’ SECOND MOTION IN LIMINE
Trial in this case is set to commenae March 11, 2014. Currently pending are four
motions in limine: two filed by the City of Bnkenmuth (the City)and two filed by Ronald
Loesel, Arthur Loesel, Gayle ksel, Elaine Loesel, Valeridsowak, and Valerian Nowak and
Alice B. Nowak Trust by Valerian Nowak (celitively, the Loesels)Upon review, the City’s
two motions will be denied, while the Loesefsst motion will be granted and their second
motion will be denied.
|
Under the Federal Rules of Evidence, relevant evidence is admissible at trial unless the
United States Constitution, a fedestatute, the Rules of Evidenaar, other rules prescribed by

the Supreme Court provide otherwise. Fed. R. Evid. 402. Irrelevant evidence is not admissible.

Id. Evidence is “relevant” if it tends to make a migefact more or less probable. Fed. R. Evid.
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401. Even if relevant, evidence may be ased if its probative value is substantially
outweighed by the danger of unfair prejudicenfasion, misleading th jury, undue delay,
wasting time, or needlessly presentaugnulative evidence. Fed. R. Evid. 403.

Although neither the Federal Ralef Civil Procedure nor thiéederal Rules of Evidence
expressly provide for the exclusioh evidence before trial, “[ijmgeneral, federal district courts
have the power to exclude evidence in liminespant to their inherent authority to manage
trials.” Luce v. United Stateg69 U.S. 38, 41 n.4 (1984). “Tpearpose of a motion in limine is
to permit the Court to decide evidentiary issireadvance of trial irorder to avoid delay and
ensure an evenhandeddaxpeditious trial.”Corporate Commc’n Servs. of Dayton, LLC v. MCI
Commc’n Servs., IncNo. 3:08-CV-046, 2010 WL 1445169, at *1 (S.D. Ohio Apr. 12, 2010).

I
A

The City of Frankenmuth filed two motions in limine on February 10, 2014. The first is
entitled “Defendant’s Motion in Limine to Preclude Testimony and Evidence Relating to Alleged
Animus Against Walmart.” SeeDef.’s First Mot. 1, ECF No. 194. The brief supporting the
motion is similarly labeled “Defendant’s Brigfi Support of Motion in Limine to Preclude
Testimony and Evidence Relating to Alleged Animus Against Walmdd.”at 7. The relief
requested in the motion is as follows:

[R]eferences, testimony and documeiofs direct opposition to the WalMart

project and animus against Plaintithy innuendo must be precluded, including

but not limited to:

a. Any emails to and from Charl@raham and other documents regarding

the WalMart project, including but not limited to those admitted as

Plaintiffs’ Exhibits No. 10, 11, 13, 15.1, 15.2, 16, 22, 29, 30, 32, 37, 46,
48, 52, 54, 64, 66, 67, 68,;



b. Any exhibits depicting businesses in the area to which the ordinance
would not apply and are owned by alleged “favored” families such as
Bronner’s — Plaintiffs’ Exhibit 4;

C. Any testimony about the MasteraRlor plans mentioning “no big-box”
stores;

d. Any testimony elicited from Chigg Graham, Tom Johnston and Rob
LaBelle, Greg Rummel, Gary Ruprecht in relation to opposition to the
WalMart project;

e. Survey and documents sent by ciizgroup to city council and planning
commission about large box developmemlaintiffs’ Exhibit No. 36 (not
admitted at trial);

f. Any testimony relating to Greg Rumiigeinvolvement with the citizens
group opposing WalMart and exhibits @dcuments he received from the
group including Plaintiffs’ Exhibit No. 31, 72;

g. Any testimony by David Meyer about the ownership of parcels in the
south end of town;

h. Any statement in opening argument or closing relating to opposition to the
WalMart project by Johnston, Gram, Rummel and LaBelle as
attributable to the City;

i. Any statement in opening argument closing relating to the WalMart
project allegedly creating envy, greeadaesentment by City officials of
the Loesels.

Def.’s First Mot. 5-6.

Things get confusing when the City’s ead motion in limine is considered. That
motion is entitled “Defendant’s Motion in Limine to Preclude Testimony and Evidence Relating
to Damages or Limiting the Testimony tovéid Speculative Damages or a Windfall and
Duplicative Recovery.” Def.’s Second Mot. 1, EGlo. 195. The presumption, of course, is that
this second motion in limine is different thdhe City’s first motion. However, the brief

supporting the City’s second motion is entitlddefendant’s Brief in Support of Motion in

Limine to Preclude any Evidence Relating theged Animus Against Walmart and as Inferred



Against Plaintiffs.” Id. at 9. Much the same as the bsapporting the first motion in limine.

And any potential that this was a clericatoe—say, that the wrongrief was attached by

accident—is undermined by the fabat the relief requested the second motion is identical,

word-for-word, as the relief requested in the firSee id at 6-8 (and compare with Def.’s First

Mot. 5-6). So it appears that the City is sagkhe same relief in two different motions.
Further cementing the point, in its first motionlimine the City explains that it “files

this motion in limine to preade testimony, exhibits and refaoes in opening statements and

closing argument or at any time dg trial relating to the class-@ne animus theory.” Def.’s

First Mot. 12. The City supportts argument by referring to the Sixth Circuit's opinion in this

case:

Based on the opinion of the Court of Appdailsthe Sixth Circuit in this case and

its reliance orVirtual Maintenance, Inc. v. Prime Computer, Intl F.3d 660,

667 (6th Cir. 1993) for remand of the case for a new trial, the only issue for the
new trial is whether the City can demoastr a legitimate interest in enacting its
ordinance.

Id. According to the City, itsecond motion in limine is presented for the same reasons:
Defendant files this motion in limé to preclude testimony, exhibits and
references in opening statements and closing argument relating to the animus
theory. Based on the opiniafi the Court of Appeals fahe Sixth Circuit in this
case and its reliance ofirtual Maintenance, Incv. Prime Computer Inc.11
F.3d 660, 667 (6th Cir. 1993) for remand df ttase for a new trial, the only issue
for the new trial is the “no-conceivablasis theory” for proving a violation of
Plaintiffs’ Equal Protection rights.

Def.’s Second Mot. 14.

But the City’s argument, as presented ithbmotions, is without merit. On September

13, 2012, the City filed a motion for judgment on #r@mus theory of libility asserting the

same points: “since theoQrt of Appeals in thisase found that based ore thvidence presented,

the animus theory was not properly submittedhi jury, judgment as a matter of law on that



theory is warranted at this time.” Def.’s Mot. J. 6 (citMigtual Maintenance 11 F.3d at 667),
ECF No. 172. In addressing the argument infits¢ instance, this Court concluded that “the
Sixth Circuit did not limit the scopef the new trial, as is ifgrerogative[,]” and that although the
Court of Appeals “determined that the LoesBtsnot present a juryubmissable question on the
animus theory of liability at the first trial, éhSixth Circuit did not edude that issue from
consideration at the secondatr” Aug. 29, 2013 Op. & Ordet, 5, ECF No. 187. Accordingly,
the City’s motion for judgment on the animus thyewas denied, and th@éourt determined that
the Loesels deserved the opportunity to explbesanimus theory “during the new trialld. at

5.

The City appealed that ruling, but thextBi Circuit denied theequest for a writ of
mandamus, establishing that “[t]he scope of this court’s mandateeselis broad; the case was
remanded for a new triglthout any limitations Order 3,In re City of FrankenmuthNo. 13-
2185 (6th Cir. Nov. 25, 2013) (emphasis added), RGF190. It follows that the second trial is
not limited to the “no-conceivablbasis theory” as the Citysasts in its motions in limink.

Moreover, even if evidence concerning thenars theory of liability were properly
excluded, the email correspondence concerningMafa is potentially relevant to the “no-
conceivable basis theory” of liability.

Under a class of one equal protectioreaty, a plaintiff “nust prove that the
government’s actions lacked any rational basisZiss Bros. Const. Co., Inc. v. City of
Independence, Ohid39 F. App’x 467, 475 (6 Cir. 2011) (quotinglub Italia Soccer & Sports

Org., Inc. v. Charteffwp. of Shelby, Mich470 F.3d 286, 298 (6th Cir. 2006 In the context of

! The Sixth Circuit did make clear, however, that underahimus or ill-will theory at the second trial, “evidence
showing that certain City officials . . . strongly opposed having a Wal-Mart supercenter in FratiRenould not
suffice, and that “the animus ha[s] to be dire@gdinst the Loesels to be relevant to their claiboesel v. City of
Frankenmuth692 F.3d 452, 467 (6th Cir. 2012) (citation omitted).
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a challenge to legislative enactmg this can be done by “negativ[ing] every conceivable basis
which might support” the legislative enactment at iss$®e American Exp. Travel Related
Servs. Co., Inc. v. Kentuck§41 F.3d 685, 690 (6th Cir. 2011) (citation omitted).
Importantly, the City need not procki evidence to sustain its condu8ee Ziss Bros.
439 F. App’x at 476. However, at this junctures ourt cannot preclude latast thegpossibility
that the Loesel’'s may advance a theory thablves the evidence of anti-WalMart sentiment—
contained in numerous emails from City offils discussing the propes zoning ordinance—to
demonstrate that there was no rational basisttier ordinance the City eventually passed.
Indeed, it is not inconceable that the City mightely on some of the ewvashce to establish that
there was a rational basis fee ordinance—the exclusion afproposed WalMart facility. It is
simply too early to anticipate the way counsel tlie Loesels or the City will frame their trial
arguments. As a result, the City’s two motiomgimine will be denied; evidence concerning the
City’s potential animus toward WalMawill not be excludd at this poinf
B
Like the City, the Loesels filed two rions in limine on February 10, 2014—although
their motions address two distinct issues as opgpts@ust one. Upon review, the Loesels’ first
motion will be granted and its second motion will be denied.
1
The Loesels’ first motion in limine requests that the Court exclude from trial “any

property valuation reports, evidenead testimony from Kevin A. Kernérnd his firm, Stout,

% This is not to say that such a thewryuld necessarily pass constitutional muster.

3 Though the Court wishes to emplzasthat evidence of anti-WalMart senéint is not relevant to the animus
theory of liability. See Loeseb92 F.3d at 467.

* For simplicity’s sake, the Court will refer to this witnes$Ms. Kernen.” Although spelled “en” on page 1 of the
Loesels’ first motion in limine, on pageof their motion they spell the name “Kam” PIs.’ First Mot. 7 (emphasis
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Risius, Ross . . ..” PIs. First Mot. 1, ECFENL96. The Loesels exptaihe situation succinctly
in their motion:

On September 13, 2012, [the City] movedatoend its trial witness list to add a

property valuation expert for the impendirggtrial. During the pendency of that

motion, [the City] disclosed the identity ¢ proposed valuation expert . . . as

Mr. Kevin A. Kernan, the managing directof the financial advisory firm of

Stout, Risius, Ross, Inc. [The Citglso disclosed MrKernan’s purported

Appraisal report. On August 29, 2013, tllsurt entered it®pinion and Order

denying [the City’s] motion to amend its trial witness list.

In outright defiance of this Court'sugust 29, 2013 Order, [the City] filed its

Pretrial Disclosures on January 13, 20lgtjing Kevin A. Kernen as a witness

and listing his Curriculum Vitae arids Appraisal Report as exhibits.

Id. at 7 (citations omitted).

In its response to the Loesels’ first nootiin limine, the Cityacknowledges as much:
“[The City] concedes that this court denied mgtion to amend witness list to name Kevin A.
Kernanen as a witness in itsder of August 29, 2013. [The Cjtfurther concedes that Kevin
A. Kernanen was listed in Defendant’s Pretiasclosures on January 13, 2014.” Def.’s First
Resp. 3, ECF No. 198.

Indeed, on August 29, 2013, thi®@t established that “theis no need for additional
experts” concerning damages in this casd anggested a “damageslculation for trial,”
addressing primarily the City’s concernSeeAug. 29, 2013 Op. & Order 7, 8. Specifically, the
Court introduced a formula for assessing damagéieirevent that a jury finds in the Loesels’
favor:

If the jury concludes thahe City’s conduct violated ¢éhLoesels’ equal protection

rights under the Fourteenth Amendment, the City’s ordinance will be deemed

unconstitutional. Under such circumstas, a judgment for $4 million could be

entered in favor of the Loesels (tenount Wal-Mart was willing to pay in
2005), and the City would then be awatdbe Loesels’ 37-ae property. This

added). In its response, the City indicates that its propegeess’s name is “Kevin AKernanen.” Def.’s First
Resp. 3, ECF No. 198. Of course, in the City’s nmktisclosures, the name is “Kevin A. KernenSeeDef.’s
Pretrial Discl. 2, ECF No. 193. So, without question, the exact spelling is unclear.
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way, there will be no danger of a windfall—regardless of the land’s value—and
time-consuming testimony concerning damage calculations will be unnecessary.

This method for assessing damages aligns with the City’s valuation of the
Loesels’ property. The City indicatéilsat the “amount the Loesels would have
received from Wal-Mart had the ordince never been enacted minus the
property’s value unencumbered by thening ordinance resultsy damages of

$0.” Accordingly, it is clear that th€ity believes the vaki of the Loesels’

property, unencumbered, is $4 milliorSo, pursuant to the Court’'s suggested

damages calculus, the Cityould receive the property for what it believes is the

land’s fair market value. . .. Thus, there is no need for additional experts . . . .

Id. at 7-8. Neither the City ndhe Loesels raisedng objections to this proposed damages
calculation. Thus, at this poirthe Court continues tbelieve that expert testimony concerning
the value of the Loeselgroperty is unnecessary.

So the Loesels’ first motion in limine will be granted. The City will be precluded from
utilizing Mr. Kernen (or Mr. Kernaior Mr. Kernanen) as a witness at trial. The City will also be
precluded from utilizing testimony of any otherember of Mr. Kernen’s firm, Stout, Risius,
Ross, Inc.

2

The Loesels’ second motion in limine seék&xclude any opiniotestimony from Larry
Nix. SeePls.” Second Mot. 1, ECF No. 197. The Lelssargue that they anticipate the City
“will try at trial to question a fact witness, trg Nix, in the capacity of an expert withess
concerning the onstensible reasons behind the adoption of the ordinance in question in this
lawsuit.” 1d. at 7. The Loesels support their argutnigat Larry Nix should be barred from
offering opinion testimony by indicating that thdvas been no “submission of an expert report”

under Federal Rule of Civil Procedure 26(&ee id (“This type of quetsoning and testimony

must be barred . . . without the submission of an expert report.”).



But as the City correctly points out, therwesame arguments were presented during the
first trial and dismissed by the Coui$eeTrial Tr. vol. 1V, at 76—78ECF No. 161. Also during
that first trial, the Loesels offered, and the Gaeceived, Mr. Nix’s opiions as contained in a
memorandum relating to the Cityysoposed zoning amendmerfieePIls.” Notice Exs. Ex. 15,
ECF No. 156.

And although the Loesels indicate that ex@ert opinion hasden provided, assuming
Mr. Nix’s memorandum doesot suffice, the lack of a true report is harmless. The Loesels had
in their possession, and offered as an exhibiinduthe first trial, Mr Nix’s memorandum in
which he expresses his opinion that the zomimgndment will correspond with the City’s goal
of “creating and maintaining [its] small town characteGée idat 1. So the Loesels have had
ample notice of the potential for Mr. Nix to offer this opinion.

However, while the Loesels’ second motiorlimine will be denied, the Court wishes to
emphasize that Mr. Nix will receive far less latie if he attempts to offer opinions that act
contained in his November 21, 2005 memorandivoreover, this rulingloes not foreclose the
opportunity for objection and argument at trial,emhthe relevance and admissibility of such
testimony may be better assessed in the context of Bieé MCI Communication2010 WL
1445169, at *1 (explaining that if aaving party does not satisfy its burden “of showing that the
evidence in question is clegrinadmissible . . . evidentiargulings should be deferred and
resolved in the context of trial.”).

11l
Accordingly, it iSORDERED that the City’s motions ifimine, ECF Nos. 194 and 195,

areDENIED.



It is further ORDERED that the Loesel’'s first motion in limine, ECF No. 196, is

GRANTED.

It is further ORDERED that the Loesel’'s second mmi in limine, ECF No. 197, is

DENIED.

Dated:March5, 2014 s/Thomas. Ludington
THOMASL. LUDINGTON
Lhited States District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing
order was served upon each attorney or party of recorfl
herein by electronic meawos first class U.S. mail on
March 5, 2014

s/Tracy A. Jacobs
TRACY A. JACOBS
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