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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

ANTHONY BRADLEY,

Petitioner, Case No. 08-13560-BC
V. Hon. Thomas L. Ludington

RAYMOND BOOKER,

Respondent.
/

OPINION AND ORDER DENYING THE PETITION FOR WRIT OF HABEAS CORPUS
AND DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY ORLEAVETO
APPEAL IN FORMA PAUPERIS

Petitioner Anthony Bradley, presently confinedret Ryan Correctional Facility in Detroit,
Michigan, has filed a pro se application for atwf habeas corpus pursuant to 28 U.S.C. § 2254.
Petitioner was convicted by a jury in the Wayrmaty Circuit Court of first-degree felony murder,
Mich. Comp Laws 8§ 750.316; and possession ofeafim in the commission of a felony, Mich.
Comp Laws § 750.227bPetitioner was sentenced to life ingonment without parole on the first-
degree murder conviction and received a conseztwig year prison sentence on the felony-firearm
conviction. Petitioner contends that there wasfiigent evidence to convict him of first-degree
felony murder, that the trial court erred in failingleclare a mistrial due the fact that the terrorist
attack of September 11, 2001 took place while Petti's second trial was in progress, that his
Double Jeopardy rights were violated when the ¢aairt judge declared a mistrial after the jury in
Petitioner’s first trial indicated that they were ureatd reach a verdict, that his sentence was based

on inaccurate information, that he was deprived of the effective assistance of trial and appellate

! petitioner was also convicted of armed robberythistconviction was vacated at sentencing on Double
Jeopardy grounds. (See Tr. 10/4/2001, pp. 7-8).
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counsel, that he should be granted a new @sed upon the recantatiof a witness’s trial
testimony, and that his custodial statements shioave been suppressed after he invoked his right
to counsel. The respondent has filed an answer to the petition, asserting that the claims are
procedurally defaulted and/or lack merit. The Court agrees that Petitioner’s claims are meritless,
therefore the petition will bdenied.
l.

This Court recites verbatim the relevaantts relied upon by the Michigan Court of Appeals,
which are presumed correct on habeas review pursuant to 28 U.S.C. § 22536&s)(Magner v.
Smith 581 F.3d 410, 413 (6th Cir. 2009):

OnJuly 12, 2000, shortly after midnight, defendant Bradley, along with codefendant
Derico J. Thompson, stole marijuana frtre thirty-year-old victim, who was shot

and killed during the robbery. The victim’s body was found on a porch near his
home in Westland. The defendants wirends and co-workers. The defense
maintained that, although a robbery and shooting occurred, defendant was merely
present.

Here, the evidence shows that defendant was an active participant in the planning
and execution of the robbery, and supplied the handgun used during the crime.
Specifically, the evidence showed that defendant and the victim were friends, that
defendant was aware that the victim possessed marijuana, and that, shortly before the
incident, defendant asked a mutualrideof both defendant and the victim about
robbing the victim. Defendant used his girlfriend’s car to drive himself and
codefendant Thompson to commit the crimdter the incident, defendant told his
girlfriend that he and codefendant Thason had robbed the victim of marijuana,

and marijuana was observed in his gieifid’s car, which defendant unexpectedly
had painted blue on the day after thedeait. Defendant also commented to his
girlfriend that he hoped the victim dieahd that codefendant Thompson was having
trouble moving the marijuana. Based on this evidence, the jury could reasonably
infer that defendant was the source of information about the victim having marijuana,
was the architect of the scheme to rablfctim, and was involved in executing the
robbery.

Furthermore, the evidence supported a reasonable inference that defendant supplied
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the gun used during the robbery. Thetimn was shot with a nine-millimeter

handgun. There was evidence that, when discussing robbing the victim with a

mutual friend of both defendant and the victim, defendant was armed with a

nine-millimeter handgun. Also, the owner of the house where defendant stayed with

this girlfriend saw a nine-millimeter handgun in their room shortly before the

shooting. Moreover, when talking to the police after the incident, defendant

admitted that he owned a nine-millirmethandgun, but refused to disclose its

location. Defendant also declared to the police that they would never find the murder

weapon.

People v. BradleyNo. 240746, 2004 WL 201617, at * 1-2 (Mich.Ct.App. Feb. 3, 2004).

The Michigan Supreme Court denied Petitioner’s application for leave to appeal, concluding
that “we are not persuaded that the questwasented should be reviewed by this CoulReople
v. Bradley 688 N.W.2d 828 (Mich. 2004) (table). The United States Supreme Court denied a
petition for certiorari.Bradley v. Michigan544 U.S. 1002 (2005).

Petitioner subsequently filed a post-conviction motion for relief from judgment pursuant to
Mich.Ct.R. 6.500et. seqwhich was deniedPeople v. BradleyNo. 00-8732-01 (Wayne Cnty. Cir.
Ct. Aug. 17, 2006). The Michigan Court oppeals denied Petitioner leave to appédople v.
Bradley, No. 279978 (Mich.Ct.App. March 24, 2008). Petitioner filed an application for leave to
appeal with the Michigan Supreme Court. While his application was pending in that court,
Petitioner filed a petition for writ of habeas corpuh this Court, whith was held in abeyance
pending the outcome of his case with the Michigan Supreme Court. On October 27, 2008, the
Michigan Supreme Court deni€tktitioner leave to appeaPeople v. Bradley769 N.W.2d 205
(Mich. 2008). This Court subsequently reinstatieel petition for writ ofhabeas corpus to the

Court’s active dockeBradley v. Wood€No. 08-13560-BC, 2009 WL 801741 (E.D. Mich. Mar. 24,



2009).2
Petitioner raises the following issues in his petition:

|. Whether petitioner was convicted on iffszient evidence of felony murder where
no “Aaron malice” was shown in this ill-fated drug deal.

Il. Petitioner’s Fifth, Sixth, and Fourteemdmendment constitutional right to a fair

trial was violated by the trial court’s failure to grant a mistrial, order a continuance
or instruct the jury regarding the tragic events or September 11, 2001 that were
unfolding during petitioner’s trial.

lll. Petitioner’s second trial violated double jeopardy because there was no manifest
necessity for a mistrial of his first trial.

IV. Petitioner was denied his Fourteedtimendment right to due process and his
sentence is invalid because he was seet€sic) on inaccurate information of the
jury’s verdict, and petitioner was denieid Sixth Amendment right to counsel when
trial counsel failed to object to the inacate verdict forms and during sentencing.

V. Petitioner was denied his Sixth Amendment right to the effective assistance of
counsel when counsel failed to requeRemmeihearing to determine the jurors’

state of mind concerning the events that took place on September 10, and September
11, 2001 during petitioner’s trial. Also, coahsvas ineffective for failing to object

to the trial judge’s comments and to #tmission of a non-testifying co-defendant’s
statement which violated petitioner’'s Six@mendment right to confront witnesses.

VI. Petitioner’'s Fourteenth Amendment right to due process and a fair trial were
violated where the prosecutor threanatimidated, and solicited false testimony
from witness Quiana Mckay, committing prosecutorial misconduct.

VII. Petitioner’s Fifth Amendment rights ntd be a withess against his(sic) self
were violated when the court admitted tisstodial statements into evidence after

he unambiguously invoked his right to counsel. The court committed clear error by
denying petitioner’'s motion to suppress these custodial statements to police when the
testimony shows that he unambiguously invoked his right to counsel.

2 on September 15, 2010, this Court amended theorefatireflect that Petitioner’s current custodian is
Raymond Booker.
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Petitioner is not entitled to habeas corpus feidess the state court’s adjudication of his
claims on the merits

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Fedédaal, as determined by the Supreme Court

of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d). And, under 28 U.S.C. § 2254(e3($date court’s factual determinations are
presumed to be correct unless the habeas petitielnegts them with clear and convincing evidence.
Granting a habeas petition under the “contrary to” clause is only appropriate “if the state
court arrive[d] at a conclusion opposite to tlegtahed by [the Supreme] Court on a question of law
or if the state court decide[d] a case differenthntfthe Supreme] Counias on a set of materially
indistinguishable facts.Williams v. Tayloy529 U.S. 326, 412-13 (2000). state court’s decision
is an “unreasonable application” of clearly ethited federal law “if the state court identifies the
correct governing legal principle from the [Supreme] Court’s decisions, but unreasonably applies
that principal to the facts of the prisoner’s cadd.’at 413. “[A] federal habeas court may not issue
the writ simply because that court concludes imdspendent judgment that the relevant state-court
decision applied clearly established federal law erroneously or incorrelitlyat 411. Instead, a
habeas court must ask “whether the state coappdication of clearly established federal law was
objectively unreasonable.ld. at 409. To obtain habeas relief in federal court, “a state prisoner
must show that the state coumging on the claim being presented in federal court was so lacking
in justification that there was an errorlinenderstood and comprehended in existing law beyond

any possibility for fairminded disagreemertddrrington v. Richterl31 S. Ct. 770, 786-87 (2011).



.
A.

Respondent contends that Petitioner’s last &aims are procedurally defaulted because
he raised them for the first time in his postiziction motion for relief from judgment and failed
to show cause and prejudice, as required by Mich.Ct.R. 6.508(D)(3), for failing to raise these claims
in his appeal of right.

Under the procedural default doctrine, a federal habeas court will not review a question of
federal law if the state court’s decision rests snlastantive or procedural state law ground that is
independent of the federal question anGdequate toupport the judgment. See Coleman v.
Thompson501 U.S. 722, 729 (1991). However, “a pehoal default does not bar consideration
of a federal claim on either direct or habeasaw unless the last state court rendering a judgment
in the case ‘clearly and expressly’ states that its judgment rests on the procedutdives Y.

Reed 489 U.S. 255, 263 (1989). If the last statartjudgment contains no reasoning, but simply
affirms the conviction in a standard order, the federal habeas court must look to the last reasoned
state court judgment rejecting the federal claim and apply a presumption that later unexplained
orders upholding the judgment or rejecting the same claim rested upon the same Yistnd.
Nunnemaker501 U.S. 797, 803 (1991).

In the present case, the Michigan Court ppAals and the Michigan Supreme Court rejected
Petitioner’s post-conviction appeal on the ground‘tth@t defendant has failed to meet the burden
of establishing entitlement to relief under MCR 6.508(D).” These orders, however, did not refer to
subsection (D)(3) nor did they mention Petitionerikifa to raise these claims on his direct appeal

as their rationale for rejecting his post-conviction claims. Because the form orders in this case citing



Rule 6.508(D) are ambiguous as to whether thésr te procedural default or a denial of post-
conviction relief on the merits, the orders are “unexplain8g&suilmette v. Howe$24 F.3d 286,
291 (6th Cir. 2010). This Court must “thereféoek to the last reasoned state court opinion to
determine the basis for the state court’s rejection” of Petitioner’s cldans.

In the present case, the trial court rejected Petitioner’s post-conviction claims on the
merits without mentioning M.C.R. 6.508 (D)(3) ortilener’s failure to raise these claims on his
direct appeal. Because the last reasoned state court decision rejected Petitioner’s claims on the
merits, it is appropriate to conclude that Petitionkss four claims are not procedurally defaulted.
Guilmette 624 F. 3d 289, 292. Moreover, Petitioner caubdl have procedurally defaulted his
ineffective assistance of appellate counsel clammsause state post-conviction review was the first
opportunity that he had to raise an ineffective assistance of appellate counseldlain291.

B.

Petitioner has filed an amended motion xpand the record [Dkt. # 24] to include an
affidavit signed by witness Quiana McKaygised and dated November 30, 2009, in which Ms.
McKay claims that she was forced by the polind the prosecutor to testify falsely at Petitioner’s
trial. This affidavit seeks to supplement tireginal affidavit signed by Ms. McKay on April 26,
2003, in which she had earlier sought to recant her trial testimony.

Rule 7 (a) of the Rules Governing § 2254 Cases, 28 U.S.C. foll. § 2254, indicates that if a
habeas petition is not summarily dismissed, the district court judge “may direct the record be
expanded by the parties by the inclusion of additioratkrials relevant to the determination of the
merits of the petition.” A federal district counige may employ a variety of measures to avoid the

necessity of an evidentiary heagiin a habeas case, including the direction to expand the record to



include evidentiary materials that may resolvd#otual dispute without 8ineed for an evidentiary
hearing.See Blackledge v. Allispf31 U.S. 63, 81-82 (1977). The decision whether to expand a
habeas record is within the soundatetion of the district courGee West v. BeB50 F.3d 542, 551
(6th Cir. 2008).

Petitioner requests the Court to expand the retoorttlude an affidavit which he contends
would give support to his sixth claim involving the alleged use of perjured testimony by the
prosecutor. Because the affidavit may help resahyefactual disputes ihis case, the Court will
permit the court record to be expanded to include this affidavit.

C.

Petitioner first contends that there was insuéiitievidence of malice to convict him of first-
degree felony murder.

It is beyond question that “the Due Proc€$ause protects the accused against conviction
except upon proof beyond a reasonable doubt of daetyecessary to constitute the crime with
which he is charged.in Re Winship397 U.S. 358, 364 (1970). In reviewing a habeas petitioner’'s
claim that the evidence was insufficient to contich, a federal court is “bound by two layers of
deference to groups who might view fadifferently than” the court wouldBrown v. Konteh567
F.3d 191, 205 (6th Cir. 2009). First, as in all sufficiency of evidence challenges, a court “must
determine whether, viewing the trial testimony and exhibits in the light most favorable to the
prosecution, any rational trier of fact could hdwend the essential elements of the crime beyond
a reasonable doubt.Id. (citing Jackson v. Virginia443 U.S. 307, 319 (19Y9 In doing so, the
court does not reweigh the evidence, re-evaltlaecredibility of witnesses, or substitute its

judgment for that of the juryld. (citing United States v. Hilliardl1 F.3d 618, 620 (6th Cir.1993)).



Therefore, even if a federal habeas court mighte not voted to convict a defendant had it
participated in the jury deliberations, it must uphotgjtiry verdict if any ratinal trier of fact could
have found the defendant guilty after resolvifigfactual disputes in favor of the prosecution.
Secondly, even if a federal habeas court concltidgsa rational trier of fact could not have found
a habeas petitioner guilty beyond a reasonable donlttabeas review, the court “must still defer
to the state appellate court’s sufficiency dai@ation as long as it is not unreasonablBrown,
567 F. 3d at 2055ee also Tucker v. Paimé&41 F. 3d 652, 666 (6th Cir. 2008).

Under Michigan law, the elements of first-degree felony murder are:

(1) the killing of a human being;

(2) with an intent to killfo do great bodily harm, or tyeate a high risk of death or

great bodily harm with knowledge that deatr great bodily harm is the probable

result (i.e., malice);

(3) while committing, attempting to commit, or assisting in the commission of one

of the felonies enumerated in the felony murder statute.

Matthews v. Abramajty819 F.3d 780, 789 (6th Cir. 2003)(citingReople v. Carinet60
Mich. 750, 759; 597 N.W. 2d 130 (1999)).

The Michigan Supreme Court has indicatedt “a jury can properly infer malice from
evidence that a defendant set in motion eddikely to cause death or great bodily har®&ople
v. Aaron 409 Mich. 672, 729; 299 N.W.2d 304 (198B¢e also Carined60 Mich. at 759 (internal
citation omitted). “Malice may also be inferred from the use of a deadly weagamifies 460
Mich. at 759.

The elements of armed robbery under Michigamare: (1) an assault, and (2) a felonious
taking of property from the victim’s presenceparson, (3) while the defendant is armed with a
weapon described in the statugee Lovely v. Jacks@87 F. Supp. 2d 969, 977 (E.D. Mich. 2004)

(citing Mich. Comp Laws 8 750.528¢eo0ple v. Allen505 N.W. 2d 869 (1993)).



The prosecutor advanced alternative thedhas Petitioner was either the principal or an
aider and abettor to the robbery and the murder. To support a finding under Michigan law that a
defendant aided and abetted in the commission of a crime, the prosecutor must show that:

1. the crime charged was committed by the defendant or some other person;

2. the defendant performed acts or gavaearagement that assisted the commission

of the crime; and

3. the defendant intended the commission of the crime or had knowledge that the

principal intended its commission at the time he gave aid and encouragement.

Riley v. BerghuisA81 F.3d 315, 322 (6th Cir. 2007) (citiG@grines 460 Mich. at 757-58).

In the present case, there was sufficient evidérce rational trier of fact to conclude that
Petitioner possessed the requisite malice required to support his conviction for first-degree felony
murder as an aider and abettorhe evidence established that Petitioner planned and actively
participated in an armed robbery while knowitngit a firearm would be used. Some of the
evidence, in fact, suggested that Petitioner supplied the firearm that was used during the robbery.

A number of cases have held that a defendant’s participation in an armed robbery, while
either he or his co-defendants were armed avittaded firearm, manifested a wanton and reckless
disregard that death or serious bodily injury dootcur. Thus, a defendant who participate in an
armed robbery acted with malice, so as to supmpoonviction for felony-murder on an aiding and
abetting theorySee Hill v. Hofbauer337 F. 3d 706, 719-20 (6th Cir. 2003) (concluding that intent
for felony murder “can be inferred from the aided abettor’'s knowledge that his cohort possesses
a weapon.”)see also People v. Carine®0 at 759-60Harris v. Stovall 22 F. Supp. 2d 659, 667
(E.D. Mich. 1998)People v. Hart411 N.W. 2d 803 (Mich. Ct. App. 198 Nieade v. Lavigne65

F. Supp. 2d 849, 858-59 (E.D. Mich. 200Rgdmond v. JackspR95 F. Supp. 2d 767, 774 (E.D.

Mich. 2003) (petitioner not entitled to tolling ot AEDPA’s statute of limitations on a claim that
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he was actually innocent of felony-murder, findihgt petitioner’s act groviding a firearm to be
used in an armed robbery demonstrated a wantowidntidisregard of théact that a person could
be killed or suffer great bodily harm during the course of the robbery).

Petitioner argues that even if this killitmpk place during a robbery, there was no malice
because the shooting happened when the vicsiredithe gunman and died when the gun went off
during the struggle. This argument is without merit. When Petitioner participated in an armed
robbery, “he took the risk that [the victim] migitercise [his] natural right of self-preservation.”
People v. Andersor383 N.W.2d 186, 187 (Mich. Ct. App. 1985).

Finally, to the extent that Petitioner challenges the Michigan Supreme Court’s decision in
People v. Carinesaddressing malice under Michigan |&etitioner would not be entitled to habeas
relief. State courts are the “ultimate expositors of state IMulfaney v. Wilbur421 U.S. 684, 691
(1975). What is essential to establish the elements of a crinmeatex of state lawSee Sanford
V. Yuking288 F. 3d 855, 862 (6th Cir. 2002). Thus, “[sladee allowed to define the elements of,
and defenses to, state crimesSée Lakin v. Stin&0 F. App’x 368, 373 (6th Cir. 2003) (citing
Apprendi v. New Jerse$30 U.S. 466, 484-87 (200®)icMillan v. Pennsylvanigd77 U.S. 79,
84-86, (1986)). A federal habeas court must theealefer to a state appellate court’s construction
of the elements of state crimeSee Coe v. Bell61 F. 3d 320, 347 (6th Cir. 1998). Petitioner is
not entitled to habeas relief on his first claim.

D.

Petitioner next alleges that the trial court judge violated his rights to due process and to a fair

trial when she denied his motion for a mistfdllowing the terrorist attacks of September 11, 2001,

which took place during his trial. Petitioner cands that the potential @judice of this event on
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the jurors was exacerbated by a bomb threatiwaal taken place at the courthouse on September
10, 2011, which had lead to the evacuation of the courthouse.

The Michigan Court of Appeals rejected Petitidaelaim, because he failed to provide any
evidence that the events of September 11 affecteplitir's verdict, so a® deny him a fair trial.
Bradley, Slip. Op. at *3.

A trial court has the discretion to grant or deny a motion for mistrial in the absence of a
showing of manifest necessitWalls v. Konte490 F.3d 432, 436 (6th Cir. 2000lemmons v.
Sowders34 F3d 352, 354-55 (6th Cir. 1994).

Petitioner contends that the Sixth Circuit’s decisioalls v. Kontelsupports his claim
that the trial court judge should have declaredsarial when the terrorist attacks of September 11th
took place during his trial. 4903d 432. Petitioner’s reliance Wallsis misplaced. IWalls the
petitioner claimed that his rightsader the Double Jeopardy Clawgere violated when he was
retried on criminal charges after the state trial teua sponte declared a mistrial at his first trial,
over the petitioner’s objection, based on the factttieaterrorist attacks of September 11, 2001 had
occurred on the second day of the petitioner’s first thiélls 490 F. 3d at 434-35. A majority of
the court inWallsconcluded that the petitioner’s Double Jeopardy rights were not violated, because
the trial court judge’s declaration of a mistneds based on manifest necessity due to the terrorist
attacks of September 11, 200d. at 438-39. However, although the majority of the Sixth Circuit
in Wallsruled that the state trial court judge did abuse his discretion in declaring a mistrial due
to the events of September 11th, nowhere in thy@hion did the majority hold that the trial judge
was required to do so. Additionally, the majority Wialls acknowledged that unlike other

extraneous influences on jurors, “the perceivegroper taint [of the terrorist attacks] came from
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outside the courthouseWalls, 490 F. 3d at 438. The majority further acknowledged that another
judge in the same courthouse allowed an on-gtriajto proceed after the terrorist attacks had
taken place.d. at 439.

More importantly, Judge Gilman’s dissentifallsundercuts any claim by Petitioner that
the trial court was required to declare a mistrial in the aftermath of the September 11th terrorist
attacks:

Certainly, the trial judge’s instincts tofeguard Walls’s presumptive innocence are

laudable. But attempting to understand hbgvattacks of September 11 would have

prejudiced the jury against Walls strathe imagination. The two have nothing in
common. Hijacking jetliners for use as ded missiles versus robbing a residence

at gunpoint, although both violent criminal acts, are otherwise incomparable. The

September 11 terrorists soughé death of American lives and the destruction of

recognizable symbols of American power. Walls’'s alleged actions sought only

money. The terrorists’ attacks killed approximately 3,000 people. Walls’s alleged
actions resulted in no deaths at all. Finally, regarding more tangible indices such as
physical appearance that typically account for “spillover effect,” those responsible

for the September 11 attacks were ofdie Eastern origin and Islamic beliefs.

Nothing in the record indicates that Lawrence Walls was of either.

Walls 490 F. 3d at 443 (Gilman, J., dissenting).

Judge Gilman went on to state that “[T]ielihood that the attacks would have prejudiced
the jury against [Petitioner] was therefore... ‘minuscule or nonexisteid.” ”

Indeed, a number of federal and state counsg lsancluded that a defendant in a criminal
case was not entitled to a mistrial simply becabsderrorist attacks of September 11, 2001 took
place during the middle of the defendant’s trlahited States v. Templetdv8 F. 3d 845, 847 n.2
(8th Cir. 2004) (noting in passing that the fedeéliatrict court had denied a motion for a mistrial
that was brought after the September 11th terrorist attacks occurred on the second day of trial);

United States v. CapeltoB50 F. 3d 231, 236-37 (1st Cir. 2003) ( district court did not err in

denying defendants’ request for mistrial in theeahath of September 11th terrorist attack and
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bomb threat on courthouse in the absence of particularized allegations of prejudice from the
defendants)ynited States v. Merlin@04 F. Supp. 2d 83, 89-90 (D. Mass. 20@#)d in part and

rev’d in part on other grd592 F.3d 22 (1st Cir. 201Qert. den131 S.Ct. 283 (2010) (defendants
were not deprived of fair trial by holding theiralrin wake of Septemell terrorist attack on
World Trade Center, where defendants weregdtawith “common garden-variety crimes” rather
than terrorism and court queried prospectivergiamd excused those who had qualms about sitting

in federal building in aftermath of attackjarris v. State84 P. 3d 731, 739-40 (Okla. Crim. App.
2004) (defendant charged with first-degree muedtet subject to death penalty was not entitled to
mistrial based on fact that Higal was conducted during weektefrorist attacks of September 11,
2001, which created national emergency; defendant’s offenses bore no resemblance to terrorist
attacks, and jurors expressed no concern thatdbéity to fairly and fully evaluate the evidence
would be affected by unfolding national events).

In the present case, fairminded jurists woulceaghat the trial court judge did not violate
Petitioner’s right to a fair trial by refusing to declare a mistrial after the September 11th terrorist
attacks occurred in the middle of Petitioner’s tri¢titioner was not of Middle Eastern descent and
the charges against him did not involve terraaistivities. Instead, Riéoner was chrged with
“common garden-variety crimes” which had no relatio the tragic terrorist attacks on our country
on September 11, 2001. Attempting to understand how the terrorist attacks of September 11, 2001
prejudiced Petitioner’s jury against him “strains the imaginatidvdils 490 F. 3d at 443 (Gilman,

J., dissenting). Moreover, even if some judges nmhghe declared a mistrial in this case, in light
of Judge Gilman’s dissent and the other cases cited, Petitioner has not demonstrated that “there is

no possibility fairminded jurists could disagreattithe state court’s decision conflicts with”
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Supreme Court precederiarrington, 131 S. Ct. at 786. Petitioner is not entitled to habeas relief
on his second claim.
E.

Petitioner next claims that the trial court judge erred in declaring a mistrial at Petitioner’s
first trial held in May of 2001, therefore, hs&cond trial and conviction violated the Double
Jeopardy Clause.

In rejecting Petitioner’s claim, the Michigar@t of Appeals first recited the facts, which
are presumed correct on habeas review:

On May 16, 2001, at 10:11 a.m., the jury began deliberations in defendant’s first
trial. They were excused for lunchlaflO p.m., and resumed deliberations at 2:10
p.m. At 4:10 p.m., the jurors were dissed for the day. On May 17, at 9:03 a.m.,

the jury resumed deliberations. At 108%., the jury sent a note indicating that

they were “hung.” Over defense counselbgection, the court read the “deadlocked

jury” instruction, CJi2d 3.12, and ordered fbey to continue deliberations. After

the jury was excused, defense counsel expressed concern that the trial court was
forcing the jurors to continue to delibexatvhich may coerce them into reaching a
verdict. The jury deliberated frot©:45 a.m. until 12:33 p.m., at which time they
were excused for lunch. The jury resuha¢ 1:45 p.m., and, at 3:36 p.m., again sent

out a note indicating that they “can’t reach a verdict.” The court noted that the
message represented the second time the jury had indicated that it was deadlocked
and, if upon inquiry, the jurors indicated thatther deliberations would be helpful,

it would possibly let them continue. 3#40 a.m. , the following exchange occurred:

[Trial court]: At about 3:36 you seout this note. It says: “We can’t
reach a verdict.”

To the foreperson, has there beey change since you sent out this
similar note earlier today?

[Foreperson]: Yes, but it’s still split. We can’t reach a unanimous
verdict.

[Trial court]: Is it still split the same way it was before, is what I'm
asking you.

[Foreperson]: From the first note that we sent you?

-15-



[Trial court]: Yes.
[Foreperson]: No.

[Trial court]: Okay. Nowjs it possible that further deliberations
would assist you in arriving at a verdict?

[Foreperson]No.

[Trial court]: All right, Manifest necessity, I'm going to have to
declare a mistrial. We’'ll rise and have our jurors step in the jury
room.

Bradley, 2004 WL 201617, at * 3-4.
The Michigan Court of Appeals concluded that the trial court judge did not abuse her
discretion by declaring a mistrial on the basisnahifest necessity, namely, a deadlocked jury:

Here, the jury was discharged approxirhaten hours after it began deliberations.
There were two communications from theyjthat said they were unable to reach

a verdict. The first note was sent after approximately six hours of deliberations.
After the first note, the court gave the deadlocked jury instruction, CJi2d 3.12, and
asked the jurors to further deliberate. Subsequently, after an additional four hours
of deliberations, the jury again said theyuld not reach a verdict. Indeed, the
foreperson advised the trial judge thatjtivg was not going to reach a verdict, and
that further deliberations would be fruitless.

Id. at * 6.

At the outset, the question before this Court on habeas review of Petitioner’s state court
conviction

is not whether the trial judge should have desdl a mistrial. It is not even whether

it was an abuse of discretion for her to have done so—the applicable standard on

direct review. The question under AEDANnstead whether the determination of

the [Michigan Court of Appeals] that there was no abuse of discretion was “an

unreasonable application of . . . clearly established Federal law.

Renico v. Leftl30 S.Ct. at 1862.

When a judge discharges a jury on the grounds that the jury is unable to reach a verdict, the
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Double Jeopardy Clause does pathibit a new trial for the dendant before a new juriRenicq
130 S. Ct. at 1862-63(citingnited States v. Pere22 U.S. (9 Wheat.) 579, 580 (1824)). “Unlike
the situation in which the trial has ended iraaquittal or conviction,” the Double Jeopardy Clause
does not automatically bar the retrial of a defenedr@n a criminal trial is terminated without a
final resolution of the charges against the accysedjded that there is a “manifest necessity” for
declaring a mistrial Arizona v. Washingtq34 U.S. 497, 505 (1978). The concept of “manifest
necessity” was first enunciated by Justice Stofyenez:

We think, that in all cases of this natuitee law has invested Courts of justice with

the authority to discharge a jury fronvinig any verdict, whenever, in their opinion,

taking all the circumstances into consideration, there is a manifest necessity for the

act, or the ends of public justice would athise be defeated. They are to exercise

a sound discretion on the subject; and it igassible to define all the circumstances,

which would render it proper to interfere. To be sure, the power ought to be used

with the greatest caution, under urgentwinstances, and for very plain and obvious

causes. ... But, after all, they havertgbt to order the discharge; and the security

which the public have for the faithfbpund, and conscientious exercise of this

discretion, rests, in this, as in otheases, upon the responsibility of the Judges,

under their oaths of office.

Perez 22 U.S. (9 Wheat.) at 580.

A trial judge’s belief that a jury is “genuilyedeadlocked” has “long [been] considered the
classic basis for a proper mistrialWashington434 U.S. at 50%ee also Downum v. United States
372 U.S. 734, 736 (1963) (deadlocked jury is thassic example” of when the State may try the
same defendant twice). Moreover, a trial jusigeuld be “accorded great deference by a reviewing
court” in deciding whether a jury is deadlock&lashingtop434 U.S. at 510. The Supreme Court
has “expressly declined to require the ‘mecharapglication’ of any ‘rigid formula’ when trial

judges decide whether jury deadlock warrants a mistieriicg 130 S. Ct. at 1863. The Supreme

Court, in fact, has “never required a trial judgdpbedeclaring a mistrial based on jury deadlock,
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to force the jury to deliberate for a minimum period of time, to question the jurors individually, to
consult with (or obtain theomsent of) either the prosecutor or defense counsel, to issue a
supplemental jury instruction, or to consider other means of breaking the impas$e.at 1864.
Most significantly, the Supreme Court has never faweed a trial court’s declaration of a mistrial
after a jury was unable to reaalverdict on the ground that the ‘manifest necessity’ standard had
not been met.’ld. (quotingWinston v. Moorgd52 U.S. 944, 947 (1981) (Rehnquist, J. dissenting).

In Renico v. Leftthe Supreme Court held that thechigan Supreme Court’s affirmance of
the state trial court’s rapid declaration afmistrial on grounds of jury deadlock was not
unreasonable even where “the jury only delibedator four hours, its notes were arguably
ambiguous, the trial judge’s initial question te foreperson was imprecise, and the judge neither
asked for elaboration of the foreperson’s answers nor took any other measures to confirm the
foreperson’s prediction that a unanimous verdict would not be reacliect 1864-65.

Inthe present case, the Michigan Court ppAals’ rejection of Petitioner’'s Double Jeopardy
claim was not an unreasonable application of clesstgblished federal law. The jury deliberated
for over ten hours over the course of two days. When the jurors first indicated that they were
deadlocked, the judge, over the objections of Petii's defense counsel, refused to declare a hung
jury and brought the jurors back into the courtrodrhe jurors were thegiven a deadlocked jury
instruction and directed to continue to deliber@tiéer an additional founours, the jurors indicated
that they could not reach a verdict. In response to the trial judge’s question, the jury foreperson
indicated that the jury would be unable to reaekralict after further deliberations. The fact that
the jury foreperson indicated that the jurors widug unable to reach a verdict supports the judge’s

decision to declare a mistrigenicq 130 S. Ct. at 1865. Even ifehrial judge might have taken
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additional steps before declaring a mistrial, none were required, either under the Supreme Court’s
double jeopardy precedents or, by extension, the AEOBAat 1866. Petitioner is not entitled to
habeas relief on his third claim.
F.

Petitioner next contends that he was sentenced on the basis of inaccotanteisg
information. Specifically, Petitioner contends ttreg judge did not have the authority to sentence
him for first-degree felony murder because the yandict form did not identify the crime of first-
degree felony murder.

In the present case, Petitioner was chargigld fivst-degree felony murder. He was not
charged with premeditated murder as an alternative theory. (Tr. 9/14/2001, pp. 96-97).

Mich.Comp. Laws 8§ 750.316 defines first-degree murder as either a deliberate and
premeditated killing or a killing which is committed in the perpetration, or attempt to perpetrate
certain enumerated felonies, in this case, armed robbery. The penalty for first-degree murder is
mandatory life imprisonment withoparole. Any charge of firslegree murder implicitly includes
a charge of felony-murdeSee, e.gPeople v. Anderse233 N.W. 2d 620 (Mich. Ct. App. 1975).

A general jury verdict form is valid so long as it is legally supportable on one of the
submitted grounds, even though that gives no asseithat a valid ground, rather than invalid one,
is the basis for the jury’s decisioferiffin v. U.S, 502 U.S. 46, 49 (1991).

In Schad v. Arizongb01 U.S. 624, 631, 645 (1991), the U.S. Supreme Court held that the
Constitution does not require separate verdict forms in cases submitted to a jury on alternative
theories of premeditated murder and felony murder, even though separate verdict forms might be

useful in such a circumstance. Therefore, mega verdict in a first degree murder case where
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allegedly inconsistent theories of first degreedaieu have been presented does not render the jury’s
verdict infirm. Id.

In the present case, Petitioner was chargedwaitityfirst-degree felony murder and not with
premeditated murder as an alternative theory. Thus, there was no reason for the verdict form to
explain that Petitioner was being charged witktfdegree murder under a felony murder theory.
Moreover, because felony murder is one afugids for charging a defendant under Michigan law
with first-degree murder, Petitioner’s conviction for first-degree murder was valid. Accordingly,
the trial judge had the authority to sentence et to life imprisonment without parole. Finally,
because Petitioner has not demonstrated that the sentencing judge based his sentence on inaccurate
information, his related ineffective assistance of counsel claim is without ngé.Johnson v.

Smith 219 F. Supp.2d 871, 883 (E.D. Mich. 2002). Petitiemaot entitled to habeas relief on his
fourth claim.
G.

Petitioner next contends that he was deprivabegffective assistance of trial counsel. To

show that he was denied the effective asstgtah counsel under federal constitutional standards,

a defendant must satisfy a two prong test. Rinstdefendant must demonstrate that, considering

all of the circumstances, counsel's perforcerwas so deficient that the attorney was not
functioning as the “counsel” guaraed by the Sixth Amendmengtrickland v. Washingto#66

U.S. 668, 687 (1984). In so doing, the defendarstiovercome a strong presumption that counsel’s
behavior lies within the wide range masonable professional assistante:. In other words,
Petitioner must overcome the presumption that, under the circumstances, the challenged action

might be sound trial strategystrickland 466 U.S. at 689. Second, the defendant must show that
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such performance prejudiced his deferisle. To demonstrate prejudice, the defendant must show
that “there is a reasonable probability that, butfounsel’s unprofessional errors, the result of the
proceeding would have been differengtrickland 466 U.S. at 694. The Supreme Court’s holding

in Stricklandplaces the burden on the defendant who raises a claim of ineffective assistance of
counsel, and not the state, to show a reasopatibability that the result of the proceeding would
have been different, but for counsellfegedly deficient performanc&ee Wong v. BelmontdsS0

S. Ct. 383, 390-91 (2009).

More importantly, on habeas review, “the qims‘is not whether a federal court believes
the state court’s determination’ under tBeickland standard ‘was incorrect but whether that
determination was unreasonable-a substantially higher threshGhdwWles v. Mirzayange 29 S.

Ct. 1411, 1420 (2009)(quotingchriro v. Landrigan550 U.S. 465, 473 (207 “The pivotal
guestion is whether the state court’s application oftineklandstandard was unreasonable. This
is different from asking whether defge counsel’s performance fell bel®tvicklands standard.”
Harrington v. Richter 131 S. Ct. at 785. Indeed, “becauseSh&klandstandard is a general
standard, a state court has even more latitude to reasonably determine that a defendant has not
satisfied that standard.’Knowles 129 S. Ct. at 142(citing Yarborough 541 U.S. at 664).
Pursuant to 8§ 2254(d)(1) standard, a “doubly deferential judicial review” applieSttaldand
claim brought by a habeas petitiondd. This means that on habeas review of a state court
conviction, “[A] state court must be granted &eience and latitude that are not in operation when
the case involves review under t8&ickland standard itself.” Harrington, 131 S. Ct. at 785.
“SurmountingStricklands high bar is never an easy taskl’at 788 (quotindadilla v. Kentucky

130 S. Ct. 1473, 1485 (2010)).

-21-



Because of this doubly deferential standard, the Supreme Court has indicated that:
Federal habeas courts must guard agéesdanger of equating unreasonableness
underStricklandwith unreasonableness under 8 2254(d). When § 2254(d) applies,

the question is not whether counsel'si@ts were reasonable. The question is

whether there is any reasonable argument that counsel satBifieklands

deferential standard.

Harrington v. Richter131 S. Ct. at 788.

Finally, this Court is aware that “[R]elianoa ‘the harsh light of hindsight’ to cast doubt
on a trial that took place” almost ten years ago “is precisely Stnaklandand AEDPA seek to
prevent.” Harrington v. Richter131 S. Ct. at 789.

Petitioner first contends that defense counsel was ineffective because he did not move for
a “Remmehearing” to determine the effect that bwmb threat of September 10th and the terrorist
attacks of September 11th had upon the minds of the jurors.

In Remmer v. United State®7 U.S. 227, 229 (1954), the Supee@ourt held that that any
“private communication, contact or tampering directlyndirectly with a juror during a trial about
the matter pending before the jury is considerdetpresumptively prejudicial.” Therefore, atrial
court confronted with an allegation of externahpering or contact with a juror during a trial about
a matter pending before the jury “should determine the circumstances, the impact [of the contact]
upon the juror, and whether or not it was prejudjcin a hearing with all interested parties
permitted to participate.1d. at p. 229-30.Remmeplaced the burden on the prosecution to rebut
the presumption that an extrinsic influence uperjtiny prejudiced the defense. HoweveSmith
v. Phillips, 455 U.S. 209 (1982), the Supreme Court syisetly stated,“[t]his Court has long held

that the remedy for allegations of juror partialisya hearing in which the defendant has the

opportunity to prove actual biasldl. at 215. In the aftermath 8mith v. Phillipsthe Sixth Circuit
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“has consistently held th&mith v. PhillipseinterpretedRemmeto shift the burden of showing bias
to the defendant rather than placing a heavy buode¢he government to show that an unauthorized
contact was harmlessUnited States v. Walket F.3d 423, 431 (6th Cir. 1993) (collecting cases).
It is unclear whether Petitioner would have been entitledReramehearing. Petitioner
does not allege that any person communicatedrdacted any of the jurors to discuss Petitioner’s
case with them. Under the circumstas, it not clear that the decisionRemmempplies to this
case at all. See, e.g.Bullock v. U.S.265 F. 2d 683, 696 (6th Cit959) (concluding that it is
“questionable whether the rule of tRemmercase” was applicable to a public television broadcast
about the defendant’s case which was not intefatete jurors to see, and noting that “BRemmer
case presented a situation of proven tampgesy private parties”). MoreoverRemmehearing
is not required when the information is unrethto any issue in the jury’s deliberatior@ee Wolfe
v. Johnson565 F.3d 140, 162 (4th Cir. 2009) (state cauctnclusion that habeas petitioner, who
was convicted of capital murder, failed to show prejudicial influence on jury’s deliberations based
on jury foreman’s introduction adnlarged picture of his teenage son was not contrary to or an
unreasonable application of federal law, as required for habeas relief; court could reasonably
conclude that photograph was unrelated to anyigsyury deliberations, and that it was not a
problematic influence, such as private communicaitontact, or tampering with a juror). Finally,
aRemmehearing is required to be conducted “only witegre is a colorable claim of extraneous
information that ‘presents a likelihood of affecting the verdictUnited States v. Gonzalea27
F.3d 520, 527 (6th Cir.2000) (quotitinited States v. Fros125 F.3d 346, 377 (6th Cir.1997)).
In the present case, Petitioner has not pralvatey evidence to show that the bomb threat

of September 10th or the terrorist attacks of &aper 11th had any prejudicial effect on the jury’s
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decision in this case. The two events were unrelated to Petitioner’s criminal charges, nor did these
incidents involve “the type gfroblematic influence-private communication, contact, or tampering

. .. with a juror” that was ehtified by the Supreme Court Remmer Wolfe 565 F. 3d at 162.
Petitioner’s bare assertion that the jurors werddd by the bomb threat and the terrorist sattacks

of September 11th is insufficient to establish that he was entitldiRemanehearing.See Kowalak

v. Scutt712 F. Supp. 2d 657, 693 (E.D. Mich. 2010). Bseedetitioner has not demonstrated that

he was entitled to Remmehearing, Petitioner is unable to shtvat counsel was ineffective for

failing to move for oneld. at 702-03.

Petitioner next claims that his defense couwsslineffective for failing to object to remarks
made by the trial court judge during her instructimnthe jury, in which she asked everyone to take
a “moment of silence” for the victims of thef@ember 11th, 2001 terrorist attacks. (Tr. 9/14/2001,
p. 105). At sentencing, Petitioner personally argodtie judge that her invocation of a moment
of silence was highly prejudicial. The judge regeidPetitioner’s argument, noting that the President
of the United States had asked everyone to ebseimoment of silence for the September 11th
victims that day. (Tr. 10/4/2001, pp. 31-33).

Petitioner is unable to show that he was ymtjed by counsel’s faite to object to the
judge’s call for a moment of silence, in lighttbe fact that she rejected the same objection from
Petitioner. Under such circumstances, Petitionenbtdemonstrated that the judge’s request for
a moment of silence in memory of the tints of the September 11, 2001 terrorist attacks
substantially prejudiced hinBee McNamara v. Hittne2 A.D.3d 417, 418-19 (N.Y.A.D. 2d Dept.
2003); See also Messick v. Staf80 S.E.2d 213 (Ga. 2003) (concluding no error or harm was

attributable to recitation of pledge of allegiafaéowing moment of silence in memory of victims
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of September 11, 2001, in prosecution for malice muadd cruelty to children). Petitioner has not
demonstrated that the trial judge’s remarks were so prejudicial that counsel’s failure to object
deprived him of a fair trial.

Petitioner next contends thathrial counsel was ineffectvfor failing to object to the
admission of extrajudicial remarks made Bgtitioner's co-defendant, Derico Thompson, to
Anthony Carr while Thompson and Carr were in jail. Thompson asked Carr to call Thompson’s
girlfriend and tell her to tell investigators thaéeshd not buy him the wat¢hat was recovered from
the crime scene.

Where a co-defendant’s incriminating confessis admitted at a joint trial and the co-
defendant does not take the stand, a defenddenied the constitutional right of confrontation,
even if the jury is instructed to considée confession only against the co-defend&rtton v.
United States391 U.S. 123, 127-28 (1968). This rule hasrbextended even to cases in which the
defendant’s own interlocking confessiwas admitted against him at triaCruz v. New Yorl481
U.S. 186, 193 (1987). However, a defendant’s oamfession may be considered on review of a
conviction in assessing whether any ConfroataClause violation was harmless errtat.at 193-

94; See also Harrington v. Californj&95 U.S. 250 (1969).

In determining whether 8ruton violation is harmless, a reviewing court must decide
“whether the ‘minds of an average jury’ 'owld have found the State’s case against a defendant
“significantly less persuasive” had the incriming portion of the co-defendant’s statement been
excluded. Stanford v. Parker266 F.3d 442, 456 (6th Cir. 2001) (citinigdges v. Ros&70 F.2d
643 (6th Cir. 1978) (quotin§chneble v. Florida405 U.S. 427, 432 (1972)). “An erroneous

admission of a non-testifying co-defendant’s essfon can constitute harmless error where the
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defendant claiming Brutonviolation confessed to full participation in the crimeStanford 266
F.3d at 456.

In the present case, Petitioner told Keith Jones prior to the robbery that he was thinking of
robbing the victim and asked Jones to participatbe robbery. During one of his conversations
with Jones, Petitioner displayed a nine milliméterarm to Jones, which was the type of weapon
used in the murder. After the murder, Petigr told Anthony Carr and his girlfriend, Quiana
McKay, that he had participated in the robberyhef victim, in which the victim was shot. After
the robbery, Petitioner painted his girlfriend’s califferent color, from which a jury could infer
that Petitioner was attempting to conceal his involvement in this crime. In light of this evidence
against Petitioner, the admission of Thompson’s out-of-court statement to Carr, even if it was a
violation of Bruton was harmless error, therefore, defense counsel’s failure to object to this
statement was not ineffective assistance of courSeke Rodriguez v. Joné&5 F. Supp. 2d 552,

564 (E.D. Mich. 2009). Petitioner is not entitled to habeas relief on his fifth claim.
H.

Petitioner next contends that he is entitieé new trial based on the allegedly recanting
affidavits of Quiana McKay, in which she alletig rescinds her earlier testimony and claims that
she was forced to testify falsely against Petitioner by the prosecutor and the police.

Recanting affidavits and witnesses arewed with “extreme suspicionUnited States v.
Chambers944 F. 2d 1253, 1264 (6th Cir. 1994¢e also Byrd v. Collin209 F. 3d 486, 508 n.16
(6th Cir. 2000). Furthermore, a federal courgjntonsider how the timing of the submission and
the likely credibility of the affiants bean the probable reliability of that evidenc&thlup v. Delp

513 U.S. 298, 332 (1995).
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Ms. McKay did not sign her original affidavecanting her earlier statement until April 26,
2003, which was almost two years after Petitioneraeavicted of this crime. The affidavit does
not offer any convincing explanation as to vWMg. McKay waited almost two years to recant her
trial testimony.See Lewis v. Smith00 F. App’x 351, 355 (6th Cir. 200@roper for district court
to reject as suspicious a witness’s recantifidavit made two years after petitioner’s triage also
Strayhorn v. Booker718 F. Supp. 2d 846, 874 (E.D. Mich. 2010) (long-delayed affidavit of
accomplice recanting statement to police did not establish the petitioner’s actual innocence where
it was made almost two years after the trial).

Moreover, McKay'’s recantation is suspect irhligf the fact that her trial testimony that
Petitioner admitted his involvement in the robbery was consistent with other evidence and testimony
presented in the case, while her recantation was inconsistent with such evisieace.gAllen v.
Woodford 395 F.3d 979, 994 (9th Cir.2005) (uncorroborags@dntation is “even more unreliable”
where trial testimony was consistent with other evidence and recantation was not).

Finally, McKay was Petitioner’s girlfriend. Asich, any recantation by her was particularly
suspect.See, e.gU.S. v. Coker23 F. App’x 411, 412 (6th Cir. 200{the skepticism with which
a court examines such an affidavit is only heagled when the recanting witness is a family member
and the witness may have feelings of guilt).

Finally, McKay admitted at Petitioner’s trial thelte was afraid of being killed if Petitioner
was convicted. (Tr. Excerpt, 9/6/2001, pp. 55-56)light of the fact that McKay’s recantation
could very well have been inspiregt her fear of retaliation, the thieourt did not err in declining
to grant post-conviction relief on this claim. “[R]Jeasonable jurors no doubt could question the

credibility of this about face from [McKay] amdtionally could discount [her] testimony as nothing
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more than an attempt to keep from being ‘pegearat’ for having originally identified” Petitioner
as being involved with this crimeSee McCray v. Vasbindet98 F.3d 568, 574 (6th Cir. 2007).
Petitioner is not entitled to relief on his sixth claim.

l.

Petitioner next challenges the trial court’s refusal to suppress his statements to the police.
He contends that he had invoked his rightdansel prior to those statements being niade.

An evidentiary hearing was conductedRetitioner’s motion to suppress on May 2, 2001.

At the hearing, testimony indicated that Petitiorwas arrested on July, 2000, at about 5:40 p.m.
At that time, hiMirandarights were read to him. Petitioner desa verbal statement to the police,
which did not implicate him in the crime. r(15/2/2001, pp. 11-17). Petitioner was then taken to
the hospital, when it was revealed that he had a gunshot waodirat. §. 33).

Officer Steven Bachard transported Petitioneh#&hospital. Officer Bachard testified that
Petitioner told him that because of his past dealivitisthe police, the detectives were going to try
and pin the shooting on him. Officer Bachard ass&etitioner that as long as he was truthful, this
would not happen. Officer Bachard then askettiBeer why he was being so evasive with the
detectives, to which Petitioner replied “that he was thinking about talking to his lawyer before telling
them what happened at the scendd. 4t pp. 50, 55-56).

Sergeant Michael Terry later spoke with Petitiaihat night at the hospital. Petitioner and
Sergeant Terry were talking about Petitioner'secaSergeant Terry advised Petitioner that he

should be “straight” or truthful with the deteas; at which point, Petitioner stated “I think | want

3 Because some of the pages in the argument sectitimdgalaim in Petitioner’s brief in support of the
petition for writ of habeas corpus were barely legible, this Court also reviewed Petitioner’s delayed application for
leave to appeal, in which he raised this claim befazévtithigan Court of Appeals in his post-conviction appeal.

[See Delayed Application for Leave to Appeal, pp-40; Part of this Court’s Dkt. # 12-21].
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to talk to an attorney first.” No further dission of the case took placdween Sergeant Terry and
Petitioner. [d. at pp. 57-61).

Petitioner was questioned the following day by Sergeant Kevin Smith and was later
interviewed on July 16, 2000 by Lieutenant Gary Sikorski, the officer in charge of theldasé. (
pp. 65-71; 84-89). Petitioner contends that hisstants to these two officers should have been
suppressed, because he had earlier invoked his rightitsel with Sergeant Terry. The trial court
judge rejected the motion to suppress the statements, ruling that Petitioner had never actually
requested to speak with an attornég. &t pp. 165-66).

Itis true that once an accused invokes his tighbunsel during custodial interrogation, that
interrogation must cease until counsel is made available, unless the accused initiates further
conversation with the policeEdwards v. Arizonad51 U.S. 477, 484-85 (1981). However, the
“[iInvocation of theMirandaright to counsel ‘requires, at a minimum, some statement that can
reasonably be construed to be an expressiormesiae for the assistance of an attorneyDdvis
v. United State$12 U.S. 452, 459 (1994) (quotikgNeil v. Wisconsiyb01 U.S. 171, 178 (1991)).

The suspect’s statement “must unambiguously request coultbelt™459. Additionally, “[u]nless
the suspect actually requests an attorney, questioning may contohus.262.

In the present case, the trial court judfi@ not unreasonably apply clearly established
federal law by finding that Petitioner did not actuatlyoke his right to counsel, because fairminded
jurists could conclude that Petitioner’s statement‘thidtink | want to speak to an attorney first”
was not an unambiguous requesspeak with counsel. Indeed, Davis, the Supreme Court
concluded that the defendant’s statement “Mdbmuld talk to a lawyer” was not an unequivocal

request for counselDavis,512 U.S. at 462. Other cases have found similar language to be too
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equivocal to amount to an unambiguous requespéak to counsel, so as to require the police to
cease their interrogationSee Cornelison v. Motley895 F. App’x 268, 274 (6th Cir. 2010)
(concluding that habeas petitioner's comment “Whhatvant my lawyer present first?” was too
ambiguous to require the police to terminate their interrogaticegbetter v. Edward$5 F.3d
1062, 1070 (6th Cir. 1994) (noting that defendant’s statement during police interrogation that “it
would be nice” to have an attorney was tmbiguously worded to require police to stop
guestioning defendant}nited States v. Mullikirb34 F. Supp. 2d 734 (E.Ry. 2006) (defendant’s
equivocal and ambiguous statement to arrestingasfthat “I think | mighiheed a lawyer” did not
invoke right to counsel)put see Abela v. Martir880 F.3d 915, 926 (6th Cir.2004) (statement
“maybe | should talk to an attorney by the nash@illiam Evans” was an unequivocal request for
counsel where the suspect specifically namedttoseey and gave the police officer the attorney’s
business card).

In light of these cases, Petitioner has not demnatesl that the trial court judge’s conclusion
that Petitioner did not actually invokes right to counsel “was so lacking in justification that there
was an error well understood and comprehended in existing law beyond any possibility for
fairminded disagreement.Harrington, 131 S. Ct. at 786-87.

Moreover, Petitioner has not explained hbevwas prejudiced bthe admission of his
statements to Detective Smith and to Lieutenant Sikorski, because Petitioner never actually
confessed to murdering the victim or evenmatieg to participate in the robbery. (Tr. 9/10/2001,
pp. 9-13, 17; Tr. 9/12/2001, pp. 176-77). By costir@etitioner had spoken about robbing the
victim to Keith Jones and had confessed his wewmlent in the robbery to Anthony Carr and Quiana

McKay. For purposes of determining whether federal habeas relief must be granted to a state
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prisoner on the ground of federal constitutional error, the appropriate harmless error standard to
apply is whether the error had a substantial and@js effect or influence in determining the jury’s
verdict. Brecht v. Abrahamsem07 U.S. 619, 637 (1993). EverPiétitioner was interrogated in
violation of Edwards v. Arizonathe admission of his statements to Detective Smith and to
Lieutenant Sikorski did not have a substantialiandious influence or effect on his jury, in light
of the far more incriminating evidence thnas introduced against Petitioner at his trige Kyger
v. Carlton 146 F.3d 374, 382-83 (6@ir. 1998). Petitioner is nentitled to habeas relief on his
seventh claim.

J.

Petitioner finally argues that appellate counsel was ineffective for failing to raise Petitioner’s
post-conviction claims on his appeal of right.

This Court has already concluded that Petitigfeurth through seventh claims are without
merit. “[A]ppellate counsel cannot b@und to be ineffective for ‘failure to raise an issue that lacks
merit.”” Shaneberger v. Jone815 F. 3d 448, 452 (6th Cir. 2010) (quot®deer v. Mitchell 264
F.3d 663, 676 (6th Cir. 2001)). Petitioner has not demonstrated that appellate counsel was
ineffective for failing to raise these claims on his appeal of right. Additionally, Petitioner is unable
to show that he was prejudiced by appellate celis&ilure to raise his fourth through seventh
claims on his appeal of right, in light of the fabat these same claims were presented to the
Michigan appellate courts on petitioner’'s post-conviction motion for relief from judgment and
rejected by themSee Hollin v. Sowder§g10 F.2d 264, 265-67 (6th Cir. 1983); See #&ao v.
Phillips, 106 F. Supp. 2d 934, 938, 943 (E.D. Mich. 2000). The state courts’ rulings on Petitioner’s

motion for post-conviction relief provided petitioneratequate alternate to direct appellate review
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and therefore his attorney’s failure to raise these additional claims on Petitioner’s appeal of right did
not cause him any injuryBair, 106 F. Supp. 2d at 943 (cititgardner v. PonteB17 F. 2d 183, 189
(1st Cir. 1987)). There is no point in remanding tlaise to the state courts to reconsider a case that
they have already adversely decided on more than one occ&aodner, 817 F. 2d at 189.

V.

Before Petitioner may appeal this Court’sgibsitive decision, a certificate of appealability
must issueSee28 U.S.C. § 2253(c)(1)(a); Fed. R.App. P.l®2(A certificate of appealability may
issue “only if the applicant has made a substhsiiawing of the denial of a constitutional right.”

28 U.S.C. § 2253(c)(2). When a court rejectskaeha claim on the merits, the substantial showing
threshold is met if Petitioner demonstrates that reasonable jurists would find the district court’s
assessment of the constitutional claim debatable or wBe® Slack v. McDanieb29 U.S. 473,
484-85 (2000). “A petitioner satisfies this standardiemonstrating that . . . jurists could conclude
the issues presented are adequate to deserve encouragement to proceedMiliereEl” v.
Cockrell 537 U.S. 322, 327 (2003). In applying thainstard, a district court may not conduct a

full merits review, but must limit its examinatiema threshold inquiry into the underlying merit of
Petitioner’s claimdd. at 336-37. “The district court mussue or deny a certificate of appealability
when it enters a final order adverse to thdiappt.” Rules Governing § 2254 Cases, Rule 11(a),

28 U.S.C. foll. § 2254,

Having considered the matter, Petitioner hasmaute a substantial showing that he has been
denied a constitutional right. Accordingly, a certificate of appealability is not warranted in this case.
The Court further concludes that Petitioner shouldearanted leave to proceed in forma pauperis

on appeal, as any appeal would be frivolo8seFed. R. App. P. 24(a).
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V.

Accordingly, it isSORDERED that the petition for writ of habeas corpus [Dkt. # 1] is
DENIED.

It is further ORDERED that the amended motion to expand the record [Dkt. # 24] is
GRANTED.

It is furtherORDERED that a certificate of appealability BENIED.

Itis furtherORDERED that permission to proceed in forma pauperis on app2&Ns ED.

s/Thomas L. Ludington

THOMAS L. LUDINGTON
United States District Judge

Dated: March 25, 2011

PROOF OF SERVICE
The undersigned certifies that a copy of the foregoing order was sTed
n

upon each attorney of record hierby electronic means and on
Anthony Bradley, #233422 at Ryan Correctional Facility, 17600 Ry:
Road, Detroit, Ml 48212 by first class U.S. mail on March 25, 2011.

s/Tracy A. Jacobs
TRACY A. JACOBS
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