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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
DWIGHT T. BULEY
Petitioner, Caséd\o. 08-cv-13688
v Honorabl&@homasL. Ludington
JEFFREY WOODS,

Respondent.

/

OPINION AND ORDER DENYING THE PETITION FOR WRIT OF HABEAS CORPUS
AND DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY ORLEAVETO
APPEAL IN FORMA PAUPERIS

Petitioner Dwight T. Buley is currently conéd at the Chippewa Correctional Facility in
Kincheloe, Michiga. Petitioner filed gro seapplication for a writ of habeas corpus pursuant to
28 U.S.C. § 2254. Petitioner was convicted Qurg in the Oakland Gunty Circuit Court of
three counts of first-degree ciimal sexual conduct and one couwftsecond-degree criminal
sexual conduct. Petiti@r was sentenced as a second feloalyitual offender to concurrent
sentences of twenty-five to fifty years on thirst-degree criminal saial conduct charges and
fifteen years to twenty-two years, six mositon the second-degree criminal sexual conduct
charges.

Petitioner alleges that (1) the trial courtpiraperly admitted hearsay statements of the
victim, (2) he was denied his right to presendefense when the judge refused to grant a
continuance to secure the presence of an exyiaress for the defensé3) he was denied the
effective assistance of trial amgbpellate counsel, (4) the trieburt never acquired jurisdiction

over his case because the district court failedl¢oaf return in the circuit court after he was
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bound over to circuit court folleing the preliminary examination, and (5) the prosecutor
committed misconduct. Respondent has filed an answthe petition, asserting that the claims
are procedurally defaulted and/or lack meBecause Petitioner’s claims are either meritless or
procedurally defaulted, the petition for a writ of habeas corpus wilkbesd.
l.

The victim, T.V.,! testified that Petitioner was her ther’s boyfriend. Petitioner moved
in with her mother when the victim was 10 oryidars old. The victintestified that Petitioner
first “sexually harassed” her when she was 11 or 12 years old in November of 2003. The victim
testified that they were tickling each othethen Petitioner suddgnimoved the victim’'s
underwear to the side and insertasl finger into her vagina. Thactim testified that Petitioner
also orally and vaginally peneteat her. (Tr. Il, pp. 149-56). Thecéim testified that before this
incident, she and Petitioner were “kind of ni¢ge”each other. The victim acknowledged that
Petitioner would get mad when she did not lter jobs around the house. Petitioner also
bothered her, which prevented her from doing hendwork, which in turn led to her receiving
bad grades. The victim was also upset abantgative comments that Petitioner made about
her father and the way he treated her mother, gp. 155, 180, 206). The victim testified that
Petitioner committed other acts s#xual abuse on her between November of 2003 and February
of 2005. (d., p. 175).

In February of 2005, the victim returnearn the 7-11 store. Petitioner came into her
bedroom and started “grabbing herid “playing around.” The vich asked Petitioner to stop
but he did not. Petitioner lifteup the victim’s shirt and brand began touching and kissing her

breasts. Petitioner pulled down her pants andwebe and orally and vaginally penetrated the

! Because the victim was a minor at the time of fiienses and at the time of the trial, the Court will
refer to her by her initials to preserve her privacy.
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victim. The victim feared that she had becomegpant from the assaultiut this turned out not
to be the caseld., pp. 156-59). In March oApril of 2005, the victim told her friends Jamelia
Peterson and Dorian Demarais about the sexual assaliltpp( 164-65).

On cross-examination, defense counselstjoeed the victim laout her failure to
immediately disclose the sexual abuse to anydre victim admitted that she kept a diary but
did not write about the sexual abuse in it. The victim admitted that although the first incidents
occurred in 2003, she did not disclose therhdpfriends until 2005. The victim also admitted
that she never told her fathabout the sexual abuskl.(pp. 191-93).

Dorian Demarais testified that duringa¢k practice, in Apk of 2005, the victim
informed her that Petitioner had sexually molested her. The victim was upset and thought that
she might be pregnant. Dorian urged the victintetbher mother but the victim was afraid of
her mother’s reaction. The victim insteéold a teacherlbmut the assaultsld, pp. 263-67,
273).

In Spring of 2005, the victim’s teacher atettime, Ms. Powe, noticed that the victim
appeared “stressed” at school. Ms. Powe asked/ha was wrong. The victim at first said that
there were no problems at home, but the nexidiclosed the sexual asis to Ms. Powe, who
took her to another teacher, Ms. Flemird.,({pp. 166-67).

Ms. Fleming testified that évictim was brought to her by Ms. Powe after the victim had
informed Ms. Powe that her mother’s boyfriehdd been touching henappropriately. Ms.
Fleming called the victim’'s mother to set upmeeting with her. Ms. Fleming informed the
victim’s mother abouthe sexual abuse allegations, both dliertelephone and at the subsequent
meeting. The victim’s mother was crying and sedmery remorseful ahe meeting. She told

Ms. Fleming that Petitioner had moved out af tiome and that she had placed a lock on the



victim’'s door. Ms. Fleming admitted that skleould have informed Btective Services about
the sexual assault allegationisl. (pp. 250-54).

The victim testified that after her motherdhaeen called to the school, the victim herself
informed her mother about the sexual abusee Vibtim's mother wanted to either confront
Petitioner or call the police, but the victim didtmeant to do so. The next day, instead of going
to school, the victim and her mother went to &kpa talk about what had occurred. The victim
and her mother then went to Petitioner’s neoth home and informed his mother about the
sexual abuse. The victim aher mother bought locks for thectim’'s bedroom door to keep
Petitioner out of her room during the nighd.(pp. 169-71).

The victim’s mother, Veronica Vanderbitestified that the victim was born in 1991 and
before December 2005 was living with herseltl &etitioner in Auburn Hills. Ms. Vanderbilt
was still dating Petitioner at thiene of the trial. Ms. Vanderthimet with school officials after
being contacted by Ms. Fleming but claimed thaty only mentioned that the victim had
indicated that Petitioner hadeén picking on her and thahe was upset about Petitioner
disciplining her. Ms. Vanderbilt claimed thahe was never informed that the victim had
accused Petitioner of molesting her. Ms. Vanderbilt claimed that she put a lock on her
daughter’s door for unrelated reasons. Msndé&bilt claimed that the first time she learned
about the sexual abuse allegations was from Protective Servid@scember of 2005. Ms.
Vanderbilt also denied telling thectim to lie to Ms. Fleming rad claim that Petitioner had left
the home when he had not. Ms. Vanderbilt gidh that there was a neglect petition pending
against her in family court. She also admittiealt she did not cooperate with the police in the

investigation. Id., pp. 215-23, 230, 244-45).



The victim testified that around Thagkgng or early Decelmer of 2005, Petitioner
came into her room and tdeo grab her breastdd(, pp. 172-74).

Ms. Lori Woodmore was another one of thetim’'s teachers. Ms. Woodmore testified
that the victim was a good student. Howewvar,December of 2005 the victim’'s behavior
changed; she became very unhappy and wagettihg her work done. On December 16, 2005,
Ms. Woodmore asked the victim what was wgand the victim began to cry. Although first
denying that anything was wrong, the victim diseld that her mother’s boyfriend had touched
her inappropriately. Ms. Woodnm® dismissed the rest of theast and took the victim to the
principal’s office. Ms. Woodmorkeft the victim with the pringal, Ms. Ewing. The victim was
crying while speaking with the principal. Mg/oodmore was called back to the principal’s
office and she remained while the victim disctbsehat had occurredProtective Services was
then summonedId., pp. 126-31).

Ms. Arlee Ewing, the school principal, altstified that the victim was a good student
and not a disciplinary problem. Ms. Ewing tastif that the victim was upset and crying when
she was brought to her office by Ms. Woodmoiiéhe victim was reluctant to talk about what
had occurred but Ms. Ewing persisted in questig her. The victim apologized for not being
honest with Ms. Fleming, claiming that she had tdil Fleming at her mother’'s prompting that
Petitioner was no longer in the home, althougkvhs still present. Ms. Fleming was summoned
and Ms. Ewing told her to file a Protective Sees report. Ms. Ewingearned that the victim
had previously informed Ms. Powe and MSleming about the sexual assaults, but that
Protective Services had not been informedreagiired by law. A Protective Services worker

responded to the schoadld(, pp. 137-47).



Ms. Fleming testified that she was summoned to Ms. Ewing'’s office on December 16,
2005, and saw the victim crying. The victippadogized for lying to Ms. Fleming earlier,
informing her that Petitioner was still living thiher and still touching her inappropriatelid. (
pp. 254-57).

Chris DeBoer from Protective Services ifesd that in Decembeof 2005, he received a
referral alleging the victim hadeen sexually abused by her thex’s live-in boyfriend. Mr.
DeBoer went to the school and interviewed vlatim, who told DeBoerbout the inappropriate
touching. While disclosing what hadcurred, the victim was upsetd.( pp. 302-03)

Detective Michael Thomas from the Auburii$iPolice Department testified that he was
informed by Care House regarding the allegatiand that Protective Services had initiated an
investigation. Id., pp. 277-79). Detective Tham stated that the victim was referred for a
medical examination but no evidence was obtained from the examin&diopp( 282-84).

Petitioner’s conviction was affirmed on apped&eople v. Buley,No. 271801
(Mich.Ct.App. December 11, 2007); 747 N.W.2d 299 (Mich. 2088)pnsideration den753
N.W. 2d 154 (Mich. 2008).

Petitioner filed an application for habeasetlvith this Court, which was subsequently
held in abeyance so that Petitioner could returthéostate courts to exhaust additional claims.
See Buley v. BelR010 WL 2836910 (E.D. Mich. July 19, 2010).

Petitioner filed a post-conviction motion foelief from judgment, which was denied.
People v. BuleyNo. 06-206911-FC (Oakland County Cir. Ct. Op. & Order December 2, 2010).
The Michigan Court of Appesldenied leave to appedPeople v. BuleyNo. 301790 (Mich. Ct.
App. Oct. 5, 2011). Petitioner filed an apptioa for leave to appeal this decision in the

Michigan Supreme Court. The Michigan Seime Court ordered the prosecutor to respond to



one of Petitioner's misconduct clainfBeople v. Buley822 N.W.2d 224 (Mich. 2012). After
receipt of a response from the prosecutor’'s offfea included four afflavits, the Michigan
Supreme Court denied Petitioner religfder Michigan Court Rule 6.508(DPeople v. Buley
825 N.W.2d 86 (2013).

This Court subsequently reinstated thetjpet to the Court’s active docket and permitted
Petitioner to file an amended petition for writ lbeas corpus. In his original and amended
habeas petitions, Petitioner seekbdws relief on the following grounds:

|. Petitioner is entitled tthabeas corpus relief, when the issues presented herein
are of constitutional magnitie rendering the Petitionerc®nviction and sentence

a manifest of injustice.

Il. Petitioner is entitled to a new trial wh the errors of thadmission of hearsay
evidence was so egregious that it affected the substantial rights of the Petitioner
by infringing upon the Petitioner's cortstiional rights to confrontation,
reasonable doubt, and the structure ofttled. U.S. Const. Amend. V, VI, X1V,
Mich. Const. 1963.

lll. Petitioner’s rights to confrontation and to present a defense were violated
when after an eleventh-hour decision llowa Petitioner to call an expert witness,

the trial court should havgranted his trial day regsefor an adjournment to
allow counsel to prepare that expert witness because the testimony’s subject
matter was different than origilty requested and agreed upon.

IV. Petitioner was denied his Sixth Amendment right to the effective assistance of
counsel when the trial counsel a) failedbtgect to hearsay $émony; b) failed to

call relevant defense witnesses in &ian of Petitioner's Sixth Amendment
rights.

V. Did the trial court and Michiga@ourt of Appeals unreasonably apgyain v.
U.S.162 U.S. 625 (1896), to [its] determiitm whether a jurisdictional defect
occurred where the decision tongerelief on the claim was based on an
unreasonable determination of the facts in light of the evidence the petitioner
presented in the state trial court, tha treturn” was not filed until 39 days after

he was arraigned in circuit court?

VI. Did the trial court and Michigan @lirt of Appeals unreasonably apply U.S.
Supreme Court precedent in determiningttthe petitioner was not denied his
basic right to a fair triawhere the prosecutor had kniedge that the trial court

did not have subject matter jurisdicti@ver the petitionerand the prosecutor
committed other acts of misconduct?

VII. Did the trial court and Michigaourt of Appealsinreasonably applynited
States v. Cronic466 U.S. 648 (1984 Cuyler v. Sullivan466 U.S. 335 (1980),

and Strickland v. Washingtor66 U.S. 668 (1984), in fimg that trial counsel



did not render ineffective assistance diwe a conflict of interest and other
instances of inaction?
VIIl. Did the trial court and Michign Court of Appeals unreasonably apply
Evitts v. Lucey469 U.S. 387 (1985), and other U.S. Supreme Court precedent by
finding that petitioner's appellate couns#itl not render ineffective assistance,
due in part to her failures, and duestate interference when the prosecutor and
trial counsel failed to disclose ardlict that prejudice the petitioner?
IX. Did the trial court and MichigarCourt of Appeals unreasonably apply
Washington v. Texas888 U.S. 14 (1967), in makinge determination that the
trial court did not deny thpetitioner his due picess rights to present a defense
and to call witnesses on his behaldend it denied a ten day adjournment
requested by trial counsel after the talurt reversed itself and decided at the
eleventh hour to allow an expert wass to testify thathe petitioner's own
characteristics and traits are not consisteith an individual who could commit
the sexual offenses he had been charged With?

Il.

The provisions of the Antiterrorism andféctive Death Penaltjct of 1996 (AEDPA),
Pub.L. No. 104-132, 110 Stat. 1214 (Apr. 24, 1998)ich govern this case, “circumscribe[d]”
the standard of review federal courts must apply when considering applications for a writ of
habeas corpus raising constitutional claiBese Wiggins v. SmjtB39 U.S. 510, 520 (2003).

As amended, 28 U.S.C. § 2254(d) permits a fédexart to issue the wronly if the state
court decision on a federal issuedsvcontrary to, or involvedn unreasonable application of,
clearly established Federal laas determined by the Suprer@eurt,” or it amounted to “an
unreasonable determination of the facts in lighthe evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d)(1), (Eyanklin v. Francis 144 F.3d 429, 433 (6th Cir. 1998).
Mere error by the state courtilwnot justify issuance of the writ; rather, the state court’s
application of federal law “mustave been objectively unreasonabMiggins 539 U.S. at 520-

21 (quoting Williams v. Tayloy 529 U.S. 362, 409 (2000) (internal quotes omitted)).

% The Court has renumbered Petitioner’s first through fifth claims that he raised in his amended habeas
petition (ECF No. 28) as claims numbered five through nine for consist@&wtitioner earlier filed an
“amended habeas petition”, ECF No. 4, but it is virtualntical to the original habeas petition that was
filed. ECF No. 1. In addition, Petitioner’s firstagh is not actually a claim for substantive relief but

simply argues the standard of review for habeas cases.
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Additionally, this Court must presume the cornads of state court fa@l determinations. 28
U.S.C. 8§ 2254(e)(1) (“In a proceeding institutgdan application for a writ of habeas corpus by
a person in custody pursuant to the judgment ofgeStourt, a determination of a factual issue
made by a State court shall be presumed to be corresg€)also West v. Seaboi8 F.3d 81,
84 (6th Cir. 1996) (stating that “[tlhe court geveomplete deference to state court findings of
historical fact unless thegre clearly erroneous”).

The Supreme Court has explained the propgti@ation of the “contrary to” clause as
follows:

A state-court decision will certainly be comty to [the Supreme Court’s] clearly
established precedent if the state coapplies a rule that contradicts the
governing law set forth in our cases....

A state-court decision will also be contrary to this Court’s clearly established
precedent if the state court confrongs set of facts that are materially
indistinguishable from a decision of tf@®urt and neverthelessrives at a result
different from [the Court’s] precedent.

Williams 529 U.S. at 405-06.

The Supreme Court has held that a federattcshould analyze a claim for habeas corpus
relief under the “unreasonablepdipation” clause of 8 2254(d)(Twhen a state-court decision
unreasonably applies the law of this Gotar the facts of a prisoner’'s caséd. at 409. The

Court has

explained that an unreasonable applicatdrfederal law is different from an
incorrect application of federal lawndeed, a federal habeas court may not issue
the writ simply because that court cargés in its independent judgment that the
relevant state-court decisiapplied clearly establishddderal law erroneously or
incorrectly. Rather, that application stube objectively unreasonable. This
distinction creates a substantiallygher threshold for obtaining relief thate
novoreview. AEDPA thus imposes a highly deferential standard for evaluating
state-court rulings, and demands that statet decisions be “given the benefit of
the doubt.”



Renico v. Lett559 U.S. 766, 773 (2010) (finding that thiate court’s rapid declaration of a
mistrial on grounds of jury deadlock was noteasonable even where “the jury only deliberated
for four hours, its notes were arguably aguamus, the trial judge’s imal question to the
foreperson was imprecise, and the judge neiteked for elaboration of the foreperson’s
answers nor took any other measures to amnfire foreperson’s prediction that a unanimous
verdict would not be reached”) (intetnguotation marks and citations omittedyee also
Knowles v. Mirzayangeb56 U.S. 111, 122 (2009 dting that the Supreme “Court has held on
numerous occasions that it is not” “an unreastmalpplication of clearly established Federal
law” “for a state court to decline to apply specific legal rule thahas not been squarely
established by this Court”) (quoting/right v. Van Patten552 U.S. 120, 125-26 (2008));
Phillips v. Bradshaw607 F.3d 199, 205 (6th Cir. 2010jurphy v. Ohig 551 F.3d 485, 493-94
(6th Cir. 2009)Eady v. Morgan515 F.3d 587, 594-9%th Cir. 2008),Davis v. Coyle475 F.3d
761, 766-67 (6th Cir. 2007King v. Bobby 433 F.3d 483, 489 (6th Cir. 20063pckwell v.
Yukins 341 F.3d 507, 512 (6th Cir. 2003).

.

A.

In his second claim, Petitioner contends that the trial court erred in permitting the
introduction of out-of-court statements madetly victim to severahdividuals on the ground
that such statements were inadmissible hearBayitioner further contends that such statements
did not qualify as priorconsistent statements that wouldve been admissible pursuant to
Michigan Rule of Evidence 801(d)(1)(b) becauseytivere made after the victim had a motive

to fabricate her allegatis against Petitioner.
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It is “not the province of a federal habeamirt to reexamine state-court determinations
on state-court questionsEstelle v. McGuire502 U.S. 62, 67-68 (1991)A federal court is
limited in federal habeas review to decidimdnether a state court conviction violates the
Constitution, laws, or treaties of the United Statds. Thus, errors in # application of state
law, especially rulings regarding the admissipibf evidence, are usually not questioned by a
federal habeas couSeymour v. WalkeR24 F.3d 542, 552 (6th Cir. 2000).

The admissibility of evidence under Michigarhearsay rules isot cognizable in a
habeas corpus proceedif®ee Byrd v. Tessmeé2 F. App’x. 147, 150 (6th Cir. 2003ee also
Rhea v. Jone$22 F. Supp. 2d 562, 589 (W.D. Mich. 2008gthron v. Jonesl 90 F. Supp. 2d
990, 996 (E.D. Mich. 2002) (petitioner's claim thstiate court erred in admitting hearsay
testimony under state evidentiamyle governing declarationggainst penal interest not
cognizable in federal habeas review). The adumsef this evidence in glation of Michigan’s
rules of evidence would not d@ite Petitioner to relief.

The admission of a prior consistent stateimneinen the declarant is available for cross-
examination at trial, as was the case here, is not a question that rises to the level of a
constitutional violation for purpes of habeas corpus reli®ee United States ex. rel. Gonzalez
v. DeTella 918 F. Supp. 1214, 1222 (N.D. Ill. 1996) (intdraidations omitted). Indeed, there is
no violation of the Sixth Amendment’s ConfrontatiClause when the witness testifies at trial
and is subject to unrestricted cross-examinatidmited States v. Owend84 U.S. 554, 560
(1988); see also Crawford v. WashingtoB41l U.S. 36, 59, n.9 (2004))nited States v.
Mayberry, 540 F.3d 506, 516 (6th Cir. 2008). As thep&me Court has exphed, “where the
declarant is not absent, but is present to teatild to submit to cross examination, our cases, if

anything, support the conclusion thlaé admission of his out obart statements does not create
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a confrontation clause problemCalifornia v. Green,390 U.S. 149, 162 (1970). In this
situation, “the traditional protections of the loatross-examination, and opportunity for the jury
to observe the witness’ demeanor satisfy the constitutional requirem@emisris,484 U.S. at
560 (internal citations omitted). When a decléimaout of court statement is admitted at a
criminal defendant’s trial, “the gg&on is whether defendant has tbpportunity to cross-
examine the declarant at triabtrayhorn v. Bookef718 F. Supp. 2d 846, 867 (E.D. Mich. 2010)
(emphasis original). Because the victim testified at Petitioner’s trial and was subject to cross-
examination, the admission of her out of coudtesnents to her principal, teachers, and the
Protective Services worker did nablate Petitioner’'s Sixth Amement right to confrontation.
See Shannon v. Berghutd,7 F. Supp. 2d 596, 604 (W.D. Mich. 2008).

Petitioner’s claim about the admission of pgonsistent statementisat the victim made
to her principal, teachers, aRdotective Services caseworker ined at best an error of state
law that is not cognizable in federal habeas revieee Regan v. Hoffne209 F. Supp. 2d 703,
715 (E.D. Mich. 2002). Because thietim was subject to cross-@mination at the petitioner’s
trial, the admission of her out-of-court statemsgpresented no Confraiion Clause problems.
Id. Moreover, there is “no Supreme Court decision holding that the improper use of a witness’s
prior consistent statement#olates the Constitution.Drain v. Woods 902 F. Supp. 2d 1006,
1037 (E.D. Mich. 2012). Because the admission efuilstim’s prior consistent statements did
not deprive Petitioner of a fundamalty fair trial, Petitioner isot entitled to habeas relief on
his claim.See Benton v. Bookel)3 F. App’x 984, 986 (6th Cir. 2010).

B.
In his third and ninth claims, Petitioner contends that his right to present a defense was

violated when the trial judge refused to dgralefense counsel a ten-day adjournment on the
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morning of trial to permit him to prepare afelese expert witness who allegedly would have
testified that Petitioner’'s characteristics and traits were not consistent with one who would
sexually assault a child. Prior to trial, deferounsel had filed a motion in limine to admit
testimony by a clinical psychajist who had interviewednd tested Petitioner and had
concluded that Petitioneatid not have the characteristics of someone with a sexual interest in
children or someone who would commit a séxassault on a child. Judge Wendy Potts, the
judge originally assigned to tloase, initially ruled that thexpert's testimony was inadmissible.
(Tr. 4/26/06, p. 10). The next day, howeveudge Potts reversed herself and ruled that
Petitioner could present the testiny of the expert to address Petitioner’'s characteristics and
traits and whether those characteristics wereistam with an individal who would sexually
abuse a minoiSee People v. BuleMo. 06-206911-FC (Oakland Cour®jrcuit Court, April 27,
2006).

For reasons not clear frometihecord, Petitioner’'s case waassigned to Judge Steven N.
Andrews for trial. On May 2, 2006, the firslay of trial, defensecounsel requested an
adjournment in order to prepatee expert to testify. Petitioner claimed that an adjournment was
necessary because the subjeattar of the expert’'s testimy had changed once Judge Potts
changed her ruling regarding admission of tisgtimony. Judge Andrews denied the request,
stating that counsel could ask Judge Potts faadjaurnment because this was her case, but he
refused to do so. Judge Andrews denieddigeiest on the ground that counsel knew in advance
that this withess was going tostdy and should thus have beprepared for him. Judge Potts
subsequently denied the petitioner’s requestthenground that she did not wish to delay the
trial. (Tr. |, pp. 4-6).

The Michigan Court of Appeals rejected Petitioner’s claim:
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Defendant presented no evidence that tengited to contact siiexpert to see if

he would be available to testify. dditionally, defendant merely assumed his

expert could not testify regding the subject matter allowed by the trial court, but

did not present any evidenteat he discussed the propdssubject matter with

the expert. Because defendant has hotvé good cause for adjournment or that

he used diligent efforts to produce his axpetness, we find that the trial court

did not abuse its discretion by denyihgfendant's request to adjourn.

People v. BuleyNo. 271801, Slip. Op. at * 6.

In criminal proceedings, a trial court’s dengdla continuance risde the level of a due
process constitutional violation only when thexe&n unreasoning and arbitrary insistence upon
expeditiousness in the face ofuatifiable request for delaygee Burton v. Renic891 F.3d 764,
772 (6th Cir. 2004). To obtain habeas relief, a hapetisoner must show that the denial of his
request for a continuance resultedactual prejudice to his defende.; see also Powell v.
Collins, 332 F.3d 376, 396 (6th Cir. 2003). Actuagéjudice may be deomstrated by showing
that additional time would have made relevaiithesses available or otherwise benefitted the
defensePowell,332 F.3d at 396.

The Michigan Court of Appesil rejection of Petitioner'slaim was not an unreasonable
application of clearly established law, so as tutlerPetitioner to relief. The trial judge did not
err in denying Petitioner a contiance in order to prepare fors expert's testimony because
defense counsel was already familiatrmthe expert’'s proposed testimorfyee e.g. Brown v.
O'Dea 187 F.3d 572, 579-80 (6th Cir. 199@Nerruled on other grds$30 U.S. 1257 (2000)
(State Supreme Court’s finding thiial court’s denial of petitiner’'s request for continuance,
during trial, to prepare focross-examination of expert did ra#prive him of a fair trial did not
warrant federal habeas relief, where petitittmeounsel had consulted with expert during
weekend preceding trial and learned of expert’'s hesitancy over his test results). Furthermore,

there was no showing from defensounsel that he had made atiempt to locate his expert

witness and ascertain whether he could comeotat and testify at the scheduled trial date.
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Because there is no showing that defense smluaxercised due diligence in attempting to
contact a witness whom “he knew right from thgibaing was central this defense,” the trial
court did not err in denying $irequest for a continuanc&ee United States v. Sawyé182 F.2d
1217, 1219 (6th Cir. 1990).

Finally, as a federal judge has noted in another district, the majority view amongst the
state courts is to rejees irrelevant and scigfically unreliable profferd expert testimony that a
criminal defendant is unlikely to have engaged in sexual misconduct because he or she does not
exhibit certain indicators that éhexpert determined are assated either with pedophilia or
sexual abuseSee Bowen v. Hane@22 F. Supp. 2d 516, 541-45 (W.D. Ky. 2008) (collecting
cases) (Supreme Court of Kerityts rejection of petitioner’'sclaim that trial court, in
prosecution for sex-related offenses, dednihim his right under Sixth Amendment to
meaningfully present complete defense afteexcluded proposed testimony of his expert
forensic psychiatrist that defdant did not exhibit any knowmdicators for pedophilia, and
therefore was less likely to wonit pedophiliac acts, as beingiesttifically unreliable and
irrelevant to charged offenses, and refusedeionit defense continuance to obtain replacement
expert to testify to same conclusions aftapert unexpectedly €i, was not unreasonable
application of clearly established federal law, to entitle petitiometo habeas relief).
Accordingly, Petitioner is not entitl to habeas relief on this claim.

C.

In his fourth claim, Petitionerontends that he was deprivefdthe effective assistance of
trial counsel.

To show that he was denied the eetive assistance of counsel under federal

constitutional standards, a defendant must satisfy a two prong test. First, the defendant must
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demonstrate that, considerinly af the circumstances, counselperformance was so deficient
that the attorney was not furening as the “counsel” guara®d by the Sixth Amendment.
Strickland v. Washingtert66 U.S. 668, 687 (1984). In so doing, the defendant must overcome
a strong presumption that counsel's behavies within the widerange of reasonable
professional assistancel. In other words, the petitionenust overcome the presumption that,
under the circumstances, the challengetibn might be sound trial strate@trickland,466 U.S.

at 689.

Second, the defendant must show that such performance prejudiced his ddfefige.
demonstrate prejudice, the defendant must show'tiete is a reasonable probability that, but
for counsel’'s unprofessional errors, the resulth@d proceeding would have been different.”
Strickland,466 U.S. at 694. Stricklands test for prejudice ia demanding one. ‘The likelihood
of a different result must be suéstial, not just conceivable.'Storey v. Vasbinde657 F.3d
372, 379 (6th Cir. 2011) (quotingarrington v. Richter 131 S. Ct. at 792). The Supreme
Court’s holding in Strickland places the burden on the defentdavho raises a claim of
ineffective assistance of counsahd not the statdp show a reasonablerobability that the
result of the proceeding would have been different, but for counsel's allegedly deficient
performanceSee Wong v. Belmonjé&$8 U.S. 15, 27 (2009).

More importantly, on habeas review, “tlipiestion ‘is not whéer a federal court
believes the state court’s determination’ underStieklandstandard ‘was incorrect but whether
that determination was unreasonabled@stantially higher threshold.Knowles v. Mirzayange
556 U.S. at 123 (quotingchriro v. Landrigan550 U.S. 465, 473 (2007)). “The pivotal question
is whether the state court’'s application of ®Bieicklandstandard was unreasonable. This is

different from asking whether defensounsel’s performance fell beldstrickland’sstandard.”
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Harrington, 131 S. Ct. at 785. Indeed, “because $itwecklandstandard is a general standard, a
state court has even more latittdereasonably determine thatefendant has not satisfied that
standard.’Knowles,556 U.S. at 128&citing Yarborough v. Alvaraddb41 U.S. at 664). Pursuant
to § 2254(d)(1) standard, a “doubly defdral judicial review” applies to &trickland claim
brought by a habeas petition&t. This means that on habeas eviof a stateourt conviction,
“[A] state court must be granted a deference and latitude that are not in operation when the case
involves review under theStrickland standard itself.” Harrington, 131 S. Ct. at 785.
“Surmounting Strickland’s high bar is never an easy taskd. at 788 (quotingPadilla v.
Kentucky 559 U.S. 356, 371 (2010)).

Because of this doubly deferential stamdaghe Supreme Court has indicated that:

Federal habeas courts must guard ag#mesdanger of equating unreasonableness

under Strickland with unreasonableness under § 2254(d). When § 2254(d)

applies, the question is not whetheyunsel's actions were reasonable. The

guestion is whether thers any reasonable argumetitat counsel satisfied

Strickland’sdeferential standard.

Harrington, 131 S. Ct. at 788.

In addition, a reviewing court must not migrgive defense counsel the benefit of the
doubt, but must also affirmativeBntertain the range of possilskasons that counsel may have
had for proceeding as he or she didllen v. Pinholster131 S. Ct. 1388, 1407 (2011).

Importantly, “reliance on ‘the harsh light bfndsight’ to cast doubdn a trial that took
place” eight years agts precisely whatStricklandand AEDPA seek to preventdarrington,
131 S. Ct. at 789.

Petitioner first contends that his trial coehwas ineffective for failing to object to the

admission of the victim’s out ofourt statements on the groutitht they were inadmissible

hearsay evidence.
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The Michigan Court of Appeals rejected Petitioner’s claim:

The defense theory of the case was thatvictim made allegations of sexual

abuse to others because she disliked defendant. Therefore, defense counsel’s

failure to object to the hearsay statemenéy have been part of his trial strategy

given that defendant did noutrightly deny that the victim made the allegations

to others, and “this Court will not sufiate its judgment for that of counsel

regarding matters dfial strategy.” Moreover, dendant cannot show that but

for his counsel’s failure to object to thearsay statements the result of the trial

would have been different, given ththere was ample nonhearsay testimony to

convict defendant, as discussefta.

Buley,No. 271801, Slip. Op. at * 7r(iernal citation omitted).

Petitioner is not entitled thabeas relief on his claim fowo reasons. First, counsel’s
decision to allow the prosecution ittroduce the victim’s prioransistent statements may have
been a strategic decision to use these out oft statements to buttress the defense theory that
the victim fabricated these allegations becaske disliked Petitioner, since this would be
consistent with the defense theory that theim was making these sexuatbuse allegations up
because she wanted to get ridPetfitioner. Because there may have been a valid strategic reason
for the admission of the victim’s hearsay stateméntsthers, Pdibner has not shown that trial
counsel was deficient in failing to object to this evidei@se Schauer v. McKe#Q1 F. App’x
97, 100 (6th Cir. 2010).

Second, Petitioner was not prejudiced by coumdailure to objecto the victim’s out-
of-court statements to the witnesses aboet sbxual abuse allegatiofecause the victim
testified in court about #se sexual abuse allegatioBse Adams v. Smitt80 F. Supp. 2d 704,
721 (E.D. Mich. 2003). Petitioner is also unableshomw that he was gudiced by counsel’s
failure to object to the admission of the prior dstent statements, in light of the fact that the

Michigan Court of Appeals concluded that the admission of this evidence was harmless error.

See Drain v. Wood902 F. Supp. 2d at 1037.
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Petitioner next contends thital counsel was effective for failing to call the victim’s
cousin, Jorge Chacon, a/k/a George Ciccome, the victim's treatig physician, Dr. Mary
Smith, to testify. The Michigan Court of Appeatgected the claim, first, because Petitioner had
failed to advance an offer of proof or affidavit concerning the proposed testimony of the
witnesses. Secondly, the Mighn Court of Appeals conalled that Dr. Smith’s proposed
testimony that she found no physical evidencesatual abuse was cumulative of Detective
Michael Thomas’ testimony that the medieabmination produced no medical eviderigeley,

No. 271801, Slip. Op. at * 7.

Petitioner failed to attach any affidavit®in these witnesses to his Rule 4 supplemental
brief or the motion for an evidentiary hearing thatfiled with the Michign Court of Appeals.

By failing to present any evidence to the state tsour support of his ineffective assistance of
claim, Petitioner is not entitled to an evidentiagaring to address this ineffective assistance of
counsel claim with this CourBee Cooey v. Coyle89 F.3d 882, 893 (6th Cir. 2002) (citing 28
U.S.C. § 2254(e)(2)(A)(ii)).

In any event, the proposed testimony of ¢hiego witnesses would have been cumulative
of other testimony. Petitioner claims that Chacon, the victim’s cousin, was prepared to come to
court to testify that he suggested to the victiat $he make up false sexual allegations to get rid
of Petitioner. The victim, however, admittedtrdal that she had exchanged text messages with
her cousin in which she told him how muctestisliked Petitioner and asked Chacon how she
could get rid of him. The victim also acknowledgthat she did not tethacon about the sexual
abuse. (Tr. Il, p. 199). With respect to Dr. Smith’s proposed testimony, Detective Thomas
already acknowledged that the medical examinatiim not turn up ancorroborating medical

evidence.
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Petitioner was not prejudiced by counsel'dufe to call these wnesses because their
testimony was cumulative of other evidence preseatéaal in support of Petitioner’s claim that
the victim had fabricated the sexual assault chaiyesg,558 U.S. at 22-23see also United
States v. Pierceg2 F.3d 818, 833 (6th Cir. 1995)phnson v. Hofbaued,59 F. Supp. 2d 582,
607 (E.D. Mich. 2001). In this casthe jury had significant evaahce presented to it that the
victim had delayed reporting thexsal abuse and had been less ttrathful about the nature of
the prior assaults, as well as her motives for fabricating the sexual assault charges against
Petitioner. Because the jury was “well acqteli with evidence tat would have supported
Petitioner’s claim that the victirfabricated these charges, dotdial evidence in support of the
Petitioner’s defense “would have offerediasignificant benefit, if any at all¥Wong,558 U.S.
at 23. Petitioner is not entitled relief on his fourth claim.

D.

In his fifth claim, Petitioner contendsatthe Oakland County Circuit Court lacked
jurisdiction over his case because the “returnfrfitie examining magistrate was not filed with
the circuit court until 39 dayafter he had been arraigned.

The determination of whetharstate court is vest with jurisdiction under state law over
a criminal case is a function of tkeate courts, not éfederal courtsWills v. Egeler532 F.2d
1058, 1059 (6th Cir. 19763ge also Daniel v. McQuiggi6/8 F. Supp. 2d 547, 553 (E.D. Mich.
2009). The Sixth Circuit has noted that “[a] staburt’s interpretation of state jurisdictional
issues conclusively establishes jurisdintifor purposes of federal habeas revie@®tfunk v.
Martin, 27 F. App'x 473, 475 (6th Cir. 2001). Patiter’'s claim that the trial court lacked
jurisdiction to address the state charges agdiim raises an issue of state law because it

guestions the interpretatiai Michigan law, and therefore it i®t cognizable in federal habeas
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review.See United States ex. rel. HollidaySheriff of Du Page County, llIlL52 F. Supp. 1004,
1013 (N.D. lll. 2001)Cf. Toler v. McGinnis23 F. App’x 259, 266 (6th €i2001) (district court
lacked authority on habeas review to reviewitpmer's claim that te state court erred in
refusing to instruct jury on the requirements éxtraterritorial jurisection, because the claim
was contingent upon an interpretatioraafalleged violation of state law).

Moreover, any defects in tlpgeliminary examination processuld not entitle Petitioner
to habeas relief. A prior judicial hearingnst a prerequisite to prosecution by information.
Gerstein v. Pugh420 U.S. 103, 119 (1975). Thus, there is no federal constitutional right to a
preliminary examinationSee United States v. Mulligab20 F.2d 1327, 1329 (6th Cir. 1975);
Dillard v. Bomar, 342 F.2d 789, 790 (6th Cir. 196%53¢ott v. Bock241 F. Supp. 2d 780, 793
(E.D. Mich. 2003).

In addition, a jury’s guilty verdict rendersgarmless any error in the charging process.
United States v. Mechani&y5 U.S. 66, 73 (1986). Any defects following Petitioner’s bindover
after the preliminary examinat would be harmless error in ligof Petitioner's subsequent
conviction at trialSee e.g. Redmond v. Worthint8iA8 F. Supp. 2d 822, 844 (E.D. Mich. 2012).
Petitioner is not entitled to habs relief on his fifth claim.

E.

As part of his sixth and seventh claimstifRaner claims that the prosecutor committed
misconduct by withholding text messages between ligtiselofficer in charge of the case, and
the caseworker from Protective Services, whichddave been used to impeach the victim and
other prosecution witnesses. Petitioner further claims that these text messages establish that the
prosecutor and her officer in charge of theecasgaged in witness intimidation. Petitioner

further claims that these text asages establish that his trial caelrsad labored under a conflict
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of interest, because the prosecutor in Petitienesise had previously prosecuted the Petitioner’s
defense counsel for possession of cocaineh@madmentioned the prior prosecution to defense
counsel in order to pressure him imat zealously representing his client.

Petitioner raised these claims for thetfitisne in his post-conviction motion for relief
from judgment. Petitiomeattached to his motion affidaviteom the victim’s mother, Veronica
Vanderbilt; Petitioner’'s sisters Jennifer BgleTonja Taylor, and Rosetta Alaouie; and
Petitioner’s mother, Doris Taylor The affiants claim that iduly or August of 2008, a man
named Anthony Reeves met with them at JenrBuley’'s house concerning T-Mobile text
messages that he had received from an utifslihman concerning discussions between the
prosecutor, the officer in charge of the casel the Protective Servicemseworker concerning
the case. The five affiants allege that Reeves told them that he had received an e-mail from the
assistant prosecutor ordering him to attend a mgetith her. Reeves allegedly went with an
attorney named Stuart Friedman to meet vtk assistant prosecutor, who threatened to
prosecute Reeves if he divulged these tedssages. Significantly, Petitioner has never
provided an affidavit from AnthonRReeves to the state or federalrts, nor hake provided an
affidavit from, or even identified, the man whdlegedly obtained these text messages. More
importantly, although the affiants claim that dtoeney accompanied Reeviesthe meeting with
the prosecutor, Petitioner does not have an aitideom this attorney, who presumably would
have had a duty to repaosuch alleged unethical conduct thye prosecutor to the Michigan Bar
Association and/or the Oaktdd County Circuit Court.

The Michigan Supreme Couwtdered the Oakland Countygsecutor to respond to these
allegations after Petitioner had filed an applicafmmleave to appeal following the denial of his

state post-conviction appl by the Michigan Qurt of Appeals. Therosecutor provided four

-22 -



affidavits to the Michigan Supme Court. Elisa Ramunno, thesetant prosecutor in this case,
denied that she ever text messaged the detedivd®e Protective Services caseworker in this
case. Ms. Ramunno reviewed the text messagashatl to Petitioner'pleadings and denied
sending them. Detective Michael Thomas indiddtet his police department cell phone did not
have the capability to text message. Chris DeBiihe Protective Services caseworker, reviewed
the text messages that Petitioadached and denied sending &&wt messages to the prosecutor
about this case. Finally, Lisa M. Oppmanre supervisor for the Oakland County Prosecutor
Office’s Internal Services divign, indicated in an affidavit & Oakland County did not use T-
Mobile as a cell phone carrier for attorneyshe prosecutor’s office during December of 2005
and January of 2006, when ttext messages were made.

After receipt of the affidavits, the Michag Supreme Court denied Petitioner leave to
appeal.

A federal court must apply the presumptioncofrectness to state court findings of fact
for habeas corpus purposes unless clear amyircing evidence is offered to rebut this
presumptionBailey v. Mitchell 271 F.3d 652, 656 {6Cir. 2001);28 U.S.C. § 2254(e)(1). The

presumption of correctness given to the findings atate court on federal habeas review also

% SeeAppendix H, attached to the prosecutor’s brieEF No. 33-4. Respondent has argued that these
two subclaims are procedurally defaulted because daditiraised these claims for the first time in his
post-conviction motion for relief from judgment and failed to show good cause and actual prejudice, as
required by M.C.R. 6.508(D)(3), for failing to s& these claims on his appeal of right. The Court
declines to procedurally default these claims, asésduith Petitioner’s remaining claims, see Section F,
infra, because Petitioner alleges that he did not olikerevidence in support of these claims until after

his direct appeal concluded. Furthermore, the Mat Supreme Court had before it affidavits from the
assistant prosecutor, the detective in charge of the case, the Protective Services caseworker, and the
Supervisor of the Oakland County Prosecutor’s Offiternal Services division that the Oakland County
Circuit Court judge did not have before him whernréjected Petitioner’s claimsThe Michigan Supreme

Court rejected Petitioner’'s appeal without specificaligntioning subsection 3 of M.C.R. 6.508(D) or
Petitioner’s failure to raise these subclaims on his dappeal. Because the trial judge did not have the
evidence from the prosecutor’s office in front ofmhwhen he rejected the claims, and the Michigan
Supreme Court did not clearly invoke M.C.R. 6.9088) in rejecting the petitioner's subclaims after
receiving this evidence, it is unclear whether these subclaims have been procedurally defaulted.
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applies to the factual findingsf a state appellate courtdsl on the state trial recor8ee
Sumner v. Mata449 U.S. 539, 546-47 (1981). The presumpif correctness “also applies to
those implicit findings of fact tit are inherent in [a stat@wrt’s] resolution of conflicting
evidence.”"McPherson v. Wood$06 F. App’x 379, 387 (6th Cir. 201Xee also McQueen v.
Scroggy 99 F.3d 1302, 1310 (6th Cir. 1996) (implicihdings are also presumed to be correct
“because of the trial court’s abilitp adjudge the witnesses’ demeanor and credibility”). A state
court's summary determination that affidavits ledkcredibility is entitled to a presumption of
correctness in federal hedis corpus proceedingSee, e.g., In re Byr®@69 F.3d 561, 564-65,
574-75 (&' Cir. 2001).

In rejecting Petitioner's prosecutorial nmeseluct and conflict of interest claims, the
Michigan Supreme Court clearly rejected thedibility of the text message evidence and the
affidavits in support of such evidence. Retier has not offered any clear and convincing
evidence to rebut thisredibility determination. The assistgrosecuting attorney, the detective
in charge of the case, and the Protective Sendassworker signed affidiés denying that they
had sent these text messages. The affidavesipport of Petitioner’s alms involving the text
messages are all signed by his mother, sistéerid,girlfriend. As mentioned above, Petitioner
never provided any court with an affidavit frolmthony Reeves, who claied to have obtained
these text messages, or from his attorneyrStugedman, who allegedly attended the meeting
with the assistant prosecutor, in which she tremad to prosecute Reeviéshe divulged this
information. Significantly, Peibner has neither identified thnean who actually obtained these
alleged text messages, let alone provided fiidaait from him. More importantly, although
Petitioner's mother, sistersna girlfriend claim that the presutor threatened to prosecute

Reeves if he divulged these text messageisharethe Michigan Department of Corrections’
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Offender Tracking System (OTIS) nor the CGald County Circuit Court website reveal any
indication of anAnthony Reeves being prosecudaldsequent to thalihg of the petitioner’s
motion for relief from judgment, even though tpetitioner indicated in his motion that his
family had obtained these messages from Mr. Rekv@ecause Petitioner has no credible
evidence in support of these twobclaims, he is not entitled habeas relief on them.

F.

Respondent contends thattiBener's remaining claimsare procedurally defaulted
because he raised these claims for the first tmes post-conviction motion and failed to show
cause and prejudice for failing to raise thesaint$ in his appeal of right, as required by
Michigan Court Rule 6.508(D)(3).

In all cases in which a state prisoner lgfaulted his federal claims in state court
pursuant to an independent and adequate stategural rule, federdhabeas review of the
claims is barred unless the prisoner can dematestiause for the default and actual prejudice as
a result of the alleged violation téderal law, or demonstrate that failure to consider the claims
will result in a fundamentahiscarriage of justiceColeman v. Thompso®01 U.S. 722, 750
(1991). Such a default may occur if the state prisoner files an untimely aPp&ahan,501
U.S. at 752, if he fails to present an issua &tate appellate court at his only opportunity to do
so,Rust v. Zentl7 F.3d 155, 160 (6th Cir. 1994, if he fails to complywith a state procedural

rule that required him to hawone something in the trial court poeserve his claimed error for

* The Court obtained some of the informationnirthe Oakland County Circuit Court website. See
http://www.oakgov.com/circuit. Public records agdvernment documents, including those available
from reliable sources on the Internet, are subject to judicial n@me.United States ex. rel. Dingle v.
BioPort Corp.,270 F. Supp. 2d 968, 972 (W.D. Mich. 2003).federal district couris thus permitted to
take judicial notice of another court’'s websiee e.g. Graham v. Smi#92 F. Supp. 2d 153, 155, n.2
(D. Me. 2003). The Court is also pettad to take judicial notice of OTISee Ward v. Wolfenbarger,
323 F. Supp. 2d 818, 821, n.3 (E.D. Mich. 2004).
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appellate reviewe.g, to make a contemporaneous objactior file a motion for a directed
verdict. United States v. Frady56 U.S. 152, 167-69 (19823impson v. Sparkmaf4 F.3d
199, 202 (6th Cir. 1996). Applidan of the cause and prejgdi test may be excused if a
petitioner “presents an extraordinary case whgra constitutional violation resulted in the
conviction of one who is actually innocenRust,17 F.3d at 162Murray v. Carrier,477 U.S.
478, 496 (1986).

For the doctrine of procedural default to gpg@ firmly established state procedural rule
applicable to the petitioner’s claim must existddhe petitioner must have failed to comply with
that state procedural ruléilliams v. Coyle260 F.3d 684, 693 (6th Ci2001). In addition, the
last state court from which the petitioner sougiew must have invoked the state procedural
rule as a basis for its decision to reject review of the petitioner’s federal €aleman,501
U.S. at 729-30. “When a state court judgment apteanave rested primarily on federal law or
was interwoven with federal law, a state procedural rule is an independent and adequate state
ground] ] only if the state court rendering judgmenthe case clearly arekpressly stated that
its judgment rested on a procedural b&ifhpson94 F.3d at 202. Whether the independent
state ground is adequate support the judgment itself a federal questiohee v. Kemna534
U.S. 362, 375 (2002). If the lasast court from which the petitionsought review affirmed the
conviction both on the merits and, alternativaip, a procedural grounthe procedural default
bar is invoked and the petitionerust establish cause and prejudit@rder for the federal court
to review the petitionRust,17 F.3d at 161.

Michigan Court Rule 6.508(D)(3) providegbat a court may not grant relief to a
defendant if the motion for relief from judgmtealleges grounds for Iref which could have

been raised on direct appeal, absent a shoefiggod cause for the failure to raise such grounds
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previously and actual prejudigesulting therefrom. For purpes of a conviction following a
trial, “actual prejudice” means that “but foretlalleged error, the defdant would have had a
reasonably likely chance of aatjal.” Mich.Ct.R. 6.508(D)(3)(b)(i).

The Supreme Court has noted that “a pdocal default does not baonsideration of a
federal claim on either direct or habeas revisless the last state couendering a judgment in
the case ‘clearly and expressly’ states itejudgment rests on the procedural b&tdrris v.
Reed 489 U.S. 255, 263 (1989). Ifdhast state court judgmenbntains no reasoning, but
simply affirms the conviction in a standard ordée federal habeas coumust look to the last
reasoned state court judgment rejecting the federal claim and apply a presumption that later
unexplained orders upholding thedgment or rejecting the sanstaim rested upon the same
ground.Ylst v. Nunnemakeb01 U.S. 797, 803 (1991).

The Michigan Court of Appeals and the Mgdin Supreme Court rejected Petitioner’s
post-conviction appeal on the gralthat “the defendant has failed to meet the burden of
establishing entitlement to reliashder MCR 6.508(D).” These onmde however, did not refer to
subsection (D)(3) nor did they mention Petitionddgure to raise these claims on his direct
appeal as their rationale for eeting his post-conviction claim®8ecause the form orders in this
case citing Rule 6.508(D) are ambiguous as to hdrethey refer to procedural default or a
denial of post-conviction relief on ¢hmerits, the orders are unexplain&te Guilmette v.
Howes 624 F.3d 286, 291 (6th Cir. 2010Jhis Court must “therefor®ok to the last reasoned
state court opinion to determine the basis forstge court’s rejectiondf Petitioner’s claimid.

In the present case, the Oakland County Witir€ourt judge, in rejecting Petitioner’s
motion for relief from judgment, ruled that Rether had “failed to satisfy the good cause or

actual prejudice prong of the two-prong standard of MCR 6.508(D®¥&pple v. BuleyNo. 06-
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206911-FC, * 9. Because the trial court judge eerhe petitioner postenviction relief based
on the procedural grounds staiedMich.Ct.R. 6.508(D)(3), Peittiner’'s post-conviction claims,
with the exception of the two subclaims discussedira, are clearly procedurally defaulted
pursuant to Mich.Ct.R. 6.508(D)(33ee Ivory v. Jacksob09 F.3d 284, 292-93 (6th Cir. 2007);
see also Howard v. Bouchard05 F.3d 459, 477 (6th Ci2005). The fact #t the trial court
may have also discussed the merits of Petitisredaims in additiorto invoking the provisions

of Mich.Ct.R. 6.508(D)(3) to reject the petitier's claims does not alter this analystee
Alvarez v. Strault4 F. Supp. 2d 686, 695 (E.D. Mich. 1999). A federal court need not reach the
merits of a habeas petition when the lastestaturt opinion clearly ahexpressly rested upon
procedural default as an alternative grounanethough it also expressed views on the merits.
McBee v. Abramajty929 F.2d 264, 267 (6th Cir. 1991). Reher’s claims are procedurally
defaulted?

Petitioner alleges ineffective assistanceappellate counsel as cause to excuse his
procedural default. Petitioner, however, hassmatwn that appellate counsel was ineffective.

It is well-established that a criminal defenddoés not have a coitstional right to have
appellate counsel raise eyaron-frivolous issue on appe&ee Jones v. Barne463 U.S. 745,
751 (1983). The United Stateg@eme Court has explained:

“For judges to second-guess reasongistgfessional judgnmés and impose on

appointed counsel a duty to raise evEglorable’ claim suggested by a client

would disserve the ... goal of vigoroasd effective advocacy.... Nothing in the

Constitution or our interpretation of that document requires such a standard.”
Id. at 463 U.S. at 754.

> Petitioner could not have procediyadefaulted his ineffective assistance of appellate counsel claim
because state post-conviction review was the first opportunity that he had to raise thisSelim.
Guilmette 624 F.3d at 291Hicks v. Straup377 F.3d 538, 558, n.17 (6th Cir. 2004). However, for the
reasons stated below, Petitioner is exatitied to habeas relief on this claim.
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Moreover, “a brief that raises every cable issue runs the risk of burying good
arguments—those that, in the words of the gadabcate John W. Davigjo for the jugular,’—
in a verbal mound made up of strong and weak contentitthat 753 (citations omitted).

The Supreme Court has subsequently noted that:

NotwithstandingBarnes it is still possible to bring &tricklandclaim based on

[appellate] counsel's failuréo raise a particular cla [on appeal], but it is

difficult to demonstrate thatounsel was incompetent.”

Smith v. Robbing28 U.S. 259, 288 (2000).

Strategic and tactical choices regarding which issues to pursue on appeal are “properly
left to the sound professional judgment of coundghited States v. Perny@08 F.2d 56, 59 (6th
Cir. 1990). In fact, “the hallmark of effectiappellate advocacy” is ét'process of ‘winnowing
out weaker arguments on appeal and focusing on’ those more likely to pr8waitlti’v. Murray
477 U.S. 527, 536 (1986) (quotimarnes 463 U.S. at 751-52). “Genrally, only when ignored
issues are clearly stronger than those predenii the presumption of effective assistance of
appellate counsel be overcomeMonzo v. Edwards281 F.3d 568, 579 (6tiCir. 2002).
Appellate counsel may deliver deficient merhance and prejudice a defendant by omitting a
“dead-bang winner,” which is ded as an issue that was obvidt@n the trial record and
would have resulted in a reversal on app8ak Meade v. Lavign265 F. Supp. 2d 849, 870
(E.D. Mich. 2003).

Petitioner has not demonstratbdt appellate counsel’s permance fell outside the wide
range of professionally competent assistance by omitting the claims that Petitioner raised for the
first time in his post-conviction motion for reliéfom judgment. Petitioner’'s appellate counsel

filed a nineteen page appeal brief that raigedfirst two substantive claims that Petitioner has

raised in his petitin, along with a ninpage reply brief. Petitioner has not shown that appellate

® SeeDefendant-Appellant’s Brief aneply Brief. ECF No. 17-11.
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counsel’s strategy in presenting these two claamg not raising other claims was deficient or
unreasonable. Moreover, for theasons stated by the Assistdfithigan Attorney General in

her answer to the petition for iviof habeas corpus, none of these claims that were raised by
Petitioner in his post-convicin motion were “dead bang wimge’ Because the defaulted
claims are not “dead bang winners,” Petitioner has failed to establish cause for his procedural
default of failing to raise these claims on direct revieee McMeans v. Brigan@228 F.3d 674,
682-83 (6th Cir. 2000).

Moreover, because these post-conviction claime& merit, this ©@urt must reject any
independent ineffective assistance of appeliatensel claim raised by Petitioner. “[A]ppellate
counsel cannot be found to be ineffective foriltfie@ to raise an issuthat lacks merit.”
Shaneberger v. Jone615 F.3d 448, 452 (6th Cir. 2010) (quotiGgeer v. Mitchell 264 F.3d
663, 676 (6th Cir. 2001)).

Finally, it is noteworthy that, in addition the appellate brief filed by appellate counsel,
Petitioner filed a fifteen mpe supplemental Standargrb perbrief on his appeal of right before
the Michigan Court of Appeals. Petitioner did not present amf the issues that he would
subsequently raise for the first time on hisstpoonviction motion forrelief from judgment.
Petitioner took advantagef the opportunity pursum to the Michigan ©Gurt Rules to file a
supplemental appellate brief to mislaims that had not been edsby his appellate counsel, yet
failed to include what make upshsixth and seventh claims irstsupplemental brief. Petitioner

has not offered any explanation as to why hikedato raise his post-cwiction claims in his

"SeeECF No. 17-11. In Michigan, a criminalfédadant is permitted tfile a supplementgiro perbrief
on appeal in addition to any appeal brief tmaly have been filed by appellate counSekStandard 4 of
Administrative Order 2004-6, 471 Mich. cii (2004).
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supplementapro per brief that he filed as phof his direct appeal Because Petitioner has
offered no reasons for his failure to indé these claims in his supplemenuad perbrief on his
direct appeal, he has failed to establish cause to excuse the default of these&SekiRsckwell
v. Palmer,559 F. Supp. 2d 817, 834 (W.D. Mich. 2008alfkas petitioner did not show any
cause for his failure to raise on direct appesldi@im of ineffective ssistance of trial counsel,
where petitioner had filed two briefs on his owrhalé raising other claims that had not been
asserted by his appellate coehsbut he offered no explanatidor his failure to raise the
ineffective assistance claim at the same time).

Because Petitioner has not demonstrateg aause for the procedural default of the
ineffective assistance of trial claims that he edidor the first time before the state courts on
post-conviction review, it is unnecessdoyreach the prejudice issusmith 477 U.S. at 533;
Long v. McKeen722 F.2d 286, 289 (6th Cir. 1983).

Additionally, Petitioner hasot presented any new reliabkevidence to support any
assertion of innocence that would allow consideratif any of the claimthat Petitioner raised
in his post-conviction motion for relief from judgent as grounds for a writ of habeas corpus
despite the procedural default. Because Petitioner has not presented any new reliable evidence
that he is innocent of these crimes, a miscarridgestice will not occur ithe Court declined to
review Petitioner’'s procedurallyefaulted claims on the meritSee Wolfe v. Bock12 F. Supp.
2d 657, 684 (E.D. Mich. 2006). Reainer is not entitled to Heeas relief on his claims.

V.

Before Petitioner may appeahis Court’s dispositivedecision, a agificate of

appealability must issu&ee28 U.S.C. § 2253(c)(1)(a); Fed. Rpa P. 22(b). A certificate of

appealability may issue “only the applicant has made a substdrghowing of the denial of a
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constitutional right.” 28 U.S.8 2253(c)(2). When a court rejects a habeas claim on the merits,
the substantial showing threshold is met if geditioner demonstrates that reasonable jurists
would find the district court's assessmenttiog constitutional claim debatable or wroi@ge
Slack v. McDaniel 529 U.S. 473, 484-85 (2000). “A petitier satisfies this standard by
demonstrating that ... juristsould conclude the issues presszh are adequate to deserve
encouragement to proceed furthevliller-El v. Cockrell,537 U.S. 322, 327 (2003). In applying
that standard, a district court may not condutctlamerits review, but must limit its examination

to a threshold inquiry into the undgrig merit of the petitioner's claimil. at 336-37.

Likewise, when a district court deniehabeas petition on predural grounds without
reaching the prisoner’'s underlying constitutiomédims, a certificate of appealability should
issue, and an appeal of the didtcourt’s order may be taken,tte petitioner shows that jurists
of reason would find it debatable whether the patér states a valid claim of the denial of a
constitutional right, and thatists of reason would find it detadble whether the district court
was correct in its procedural rulin§lack,529 U.S. at 484. When @ain procedural bar is
present and the district court éerrect to invoke it to dispose tiie case, a reasable jurist
could not conclude either that the district caured in dismissing the petition or that the petition
should be allowed to proceed further. In such a circumstance, no appeal would be wadranted.

“The district court must issue or deny a edte of appealabilityvhen it enters a final
order adverse to the plrant.” Rules Governing 8§ 2254 Cas&yle 11(a), 28 U.S.C. foll. §
2254,

Having considered the matter, the Court dodes that Petitioner has failed to make a
substantial showing of the dehiof a constitutional right. Accordingly, a certificate of

appealability is not waanted in this case. €hCourt further concluddkat Petitioner should not
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be granted leave to procemdforma pauperion appeal, as any appeabuld be frivolous. See
Fed.R.App. P. 24(a).
V.

For the reasons stated, the Gaancludes that Petitioner is nentitled to federal habeas
relief on the claims coatned in his petition.

Accordingly, it iSORDERED that the petition for writ ohabeas corpus (ECF No. 1, 4,
and 28) iDENIED.

It is furtherORDERED that a certificat®f appealability iDENIED.

It is further ORDERED that permission to procedad forma pauperison appeal is

DENIED.

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: September 2, 2014

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney of record hierby electronic means and upon
Dwight Buley #337304 at Chippewa Correctional Facility, 4269 W. M-
80, Kincheloe, MI 49784 by first class U.S. mail on September 2, 20l 4.

s/Tracy A. Jacobs
TRACY A. JACOBS
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