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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

BRUNO CHOINIERE,

Plaintiff,
V. Case Number 08-14853-BC
Honorable Thomas L. Ludington
S. CITCHEN, ROBIN WILSON, MOODY, Magistrate Judge R. Steven Whalen

IRIS D. GUIDRY, ARTURO AVILES,
C. EICHENLAUB, DIRECTOR OF
FEDERAL BUREAU OF PRISONS,
TIFFANY WILSON, V. TOKARZ,

Defendants.

ORDER ADOPTING REPORT AND RECOMMENDATION, OVERRULING
PLAINTIFF'S OBJECTIONS, GRANTING DEFENDANTS’ MOTION TO DISMISS,
DENYING AS MOOT PLAINTIFF'S MOTIONS FOR SUMMARY JUDGMENT AND
MOTION FOR TEMPORARY AND PERMANENT INJUNCTION, AND DISMISSING

COMPLAINT WITHOUT PREJUDICE

This matter is before the Court on a rdpamd recommendation [Dkt # 83] issued by
Magistrate Judge R. Steven Whalen on Fealyr@a, 2010. The magistrate judge recommends that
the Court grant Defendants’ motion to dismiss beediaintiff, a federal inmate, did not exhaust
available administrative remedies. On or alddatch 8, 2010, Plaintiffiled objections [Dkt. # 88]
to the report and recommendation. On March 17, 2010, Defendants filed a response [Dkt. # 89] to
Plaintiff's objections. For the reasons statetblwe each of Plaintiff's seven objections will be
overruled, Defendants’ motion to dismiss willdgpmanted, and Plaintiff’'s amended complaint will
be dismissed for failure to exhaust available administrative remedies.

First, Plaintiff objects to the timing of thmagistrate judge’s resolution of the various

motions filed in this case. Plaintiff emphasizest thhen the magistrate judge directed him to file
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a response to Defendants’ motion to dismissin@ff responded by requesting that the magistrate
judge decide Plaintiff’'s motions for summarnydgment prior to Defendants’ motion to dismiss.
Plaintiff contends that his motions for summary judgment demonstrate that he exhausted his
administrative remedies and therefore should een considered before Defendants’ motion to
dismiss.

Notably, Defendants’ motion to dismiss was the first filed motion in this case. Additionally,
as the magistrate judge explained, Plaintiff's clznmp was subject to sua sponte dismissal, because
Plaintiff admitted in his complaint that he haat exhausted available administrative remedses.
Jonesv. Bock, 549 U.S. 199, 215 (2007). Finally, the mamgite judge reviewed Plaintiff’'s motions
for summary judgment and other filings, and deteed that they did not undermine the conclusion
that Plaintiff did not exhaust available administraremedies. Thus, Plaintiff’s first objection will
be overruled.

Second, Plaintiff objects that the magistratige did not apply the liberal pleading standard
applicable to pro se pleadings and argumentsntiffaisserts that the magistrate judge should have
considered all of Plaintiff's arguments presentatthin the record to be a response to Defendants’
motion to dismiss. Importantly, &htiff was directed by the magiate judge to file a response to
Defendants’ motion to dismiss, aRthintiff elected to not file a sponse. Moreover, the magistrate
judge did consider all othe arguments presented by Plaintiff, and determined that they were
unavailing with respect to the issue of non-exhanstf administrative remedies. Thus, Plaintiff's
second objection will be overruled.

Third, Plaintiff objects that the magistrate judge did not consider the fact that the federal

Bureau of Prisons (“BOP”) did not comply withrequirement of the grievance procedure that



Plaintiff asserts requires the prison warden to suppbr administrative decisions to the inmate so
that the inmate can conduct research befonegfifi grievance. Plaintiff asserts that such non-
compliance requires a finding that Plaintiff exnadshis administrative remedies because, had
Plaintiff filed a grievance without doing prior research, it would have created a “useless
administrative record.” Plaintiff also assertatthis administrative remedies should be considered
exhausted because he filed a request for the information under the Freedom of Information Act
(“FOIA”), to which he did not receive a timely response.

Significantly, the Prison Litigation Reform A¢'PLRA”), 42 U.S.C. § 1997e(a), requires
the exhaustion of available administrative remediemn when the plaintiff believes that doing so
would be futile. See Booth v. Churner, 532 U.S. 731, 741 n.6 (200Bgyd v. Corrs. Corp. of Am.,
380 F.3d 989, 998 (6th Cir. 2004 omas v. Woolum, 337 F.3d 720, 733 (6th Cir. 2003). Even if
it is true that prison officials dinot provide Plaintiff access to information that he requested, such
conduct did not prevent Plaintiff from filing a grievance. While Plaintiff may have believed that he
could not prevail on a grievance without the resjee information, such a belief does not excuse
him from actually pursuing the gxiance. Finally, as the magigggudge noted, when a plaintiff
challenges the conditions of confinement, ithe prison administrative remedies that must be
exhausted, not administrative remedies under FOIA. Thus, Plaintiff's third objection will be
overruled.

Fourth, Plaintiff objects that administrativemedies should be considered exhausted when
an inmate is satisfied i the resolution of his grievance. To the extent that Plaintiff is satisfied

with the resolution of any of hisigvances, his claims are moot. fhe extent that he seeks further



relief, he is required to exhaust the available administrative remedies. Thus, Plaintiff's fourth
objection will be overruled.

Fifth, Plaintiff objects that the magistrate judtid not consider Platiff’'s assertion that he
was not properly served with Defendants’ motion to dismiss. As the magistrate judge explained,
however, Plaintiff's complaint was subject to spante dismissal because Plaintiff admitted in his
complaint that he had not exhausted available agdtratiive remedies. In other words, even if the
magistrate judge determined that Plaintiffsn@ot properly served with Defendants’ motion to
dismiss, such a determination would not have altered the magistrate judge’s conclusion that the
complaint should be dismissed because Plaintiff did not exhaust the available administrative
remedies. Thus, Plaintiff’s fifth objection will be overruled.

Sixth, Plaintiff objects that he exhausted his available administrative remedies by attempting
to informally resolve his grievances under the fitsp of the grievance process. Plaintiff asserts
that the remaining steps of tggevance process are permissive, not mandatory, and therefore he
is not required to exhaust them. The Sixth Circiststated that all four levels of the federal BOP’s
Administrative Remedy Program are required totfilzed before a federal inmate can file suit in
federal courtFreemanv. Francis, 196 F.3d 641, 645 (6th Cir. 1998).0cket v. Parks, 48 F. App’X
539, 540-41 (6th Cir. 2002Robinson v. Young, 20 F. App’x 476, 477 (6th Cir. 2001).

In the case cited by Plaintiffjartin v. Szemore, No. Civ.A. 05-CV-105-KKC, 2005 WL
1491210, at*2 (E.D. Ky. June 22, 2005), the admirtistgrocess at a county detention center was
considered unavailable because prison personnel were not required to respond to prisoner
grievances. The court found that such an unptailie procedure did nébster the PLRA'’s goal

of encouraging internal resolution of prisoner ctamyis and that exhaustion should not be required



under those circumstancdsl. Martin is inapplicable to the federal BOP Administrative Remedy
Program and does not support the proposition that Plaintiff in this case has exhausted his
administrative remedies. Thus, Plaintiff's sixth objection will be overruled.

Seventh, Plaintiff objects that the BOP admpnaiste remedies were not available to him
because he would be required to complairth® very prison officials about whom he had
complaints. This argument is unavailing becausa éPlaintiff could not resolve his complaints
informally, he also had the option of filing a written administrative request with the warden to
resolve any complaints he had agstiparticular staff memberSee 28 C.F.R. § 542.13(b). He also
could have pursued the possibility of submittingdusiplaint directly to the regional directdsee
28 C.F.R. § 542.14(d)(1). Thus, Plaintiff's seventh objection will be overruled.

Accordingly, it isSORDERED that the magistrate judge’s report and recommendation [Dkt
# 83] iSADOPTED.

It is furtherORDERED that Plaintiff's objections tthe report and recommendation [Dkt.

# 88] areOVERRULED..

It is furtherORDERED that Defendants’ motion to dismiss [Dkt. # 253RANTED.

It is furtherORDERED that Plaintiff’'s motions for summary judgment [Dkt. # 36, 58] and
motion for temporary and permanent injunction [Dkt. # 49RESNIED AS MOOT .

It is further ORDERED that Plaintiff's amended complaint [Dkt. # 9] lHSMISSED
WITHOUT PREJUDICE . This is a final order that closes the case.

s/Thomas L. Ludington

THOMAS L. LUDINGTON
United States District Judge

Dated: March 22, 2010






