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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

BRIAN KEITH COURTNEY, SR.,

Petitioner,
CaséNumberl:09-CV-10842
V. Honorabl&@homasL. Ludington
DEBRA SCUTT,
Respondent.

/

OPINION AND ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS
AND DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY
OR LEAVE TO APPEAL IN FORMA PAUPERIS

Petitioner Brian Keith Courtney, Sr., pregrconfined at the Lakeland Correctional
Facility in Coldwater, Michigan, has filed pro se application for a writof habeas corpus
pursuant to 28 U.S.C. § 2254 Petitioner was convicted onshplea of guilty in the Jackson
County Circuit Court of conducting a criminal terprise (racketeeringand obstruction of
justice. Mich. Comp. Laws 88 750.159i(1), 750.505. For the calhenterpriseconviction,
Petitioner was sentenced to twelve to tweywars in custody. For ¢hobstruction of justice
conviction, Petitioner was sentedcthree to five years in custy. Petitioner alleges that his
guilty plea was involuntary and uninformed becalisevas deprived of the effective assistance
of trial counsel. He further alleges that therte of the plea agreement were unfulfilled, that he

was sentenced on the basis of inmate information, and that lveas deprived of the effective

1 When the petitioner originally filed his petition for writ of habeas corpus, he was incarcerated at the
Cotton Correctional Facility, but has since been transféaeéhe Lakeland Correctional Facility. The only proper
respondent in a habeas case is the habeas petitionerslianstwhich in the case of an incarcerated habeas
petitioner would be the warden of the facility where the petitioner is incarcegatdadwards Johns, 450 F. Supp.
2d 755, 757 (E.D. Mich. 2006). Normally, the Court would order that the caption of the case be amended to reflect
that the proper respondent in this case is Carol R. Hahvesyarden of Lakeland Correctional Facility, the current
location of the petitioner. However, because the Couteisying the petition, it will not do so in this caSee
Logan v. Booker, No. No. 2:06-cv-14240, 2007 WL 2225887, at *1, n.1 (E.D. Mich. August 1, 2007).
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assistance of appellate counsel. Respondent amsiaadrthe claims are procedurally defaulted
and lack merit. For the following reasons, Fatér's claims are meritless and procedurally
defaulted, and therefore the petition will denied.

l.

On January 4, 2006, Petitioner pled guiltythe Jackson County uit Court. In
exchange for his guilty ph, the prosecutor dismissed chargesotititation of murder, arson of
real property with a value beeen $ 1,000 and $ 20,000, felonicassault, ebortion, armed
robbery, and being a secofadony habitual offender.

On February 16, 2006, Petitioner was sentengembncurrent prison terms of twelve to
twenty years for the criminal enterprise conviction and thrde/¢oyears on the obstruction of
justice conviction. Petitioner's convioti and sentence were affirmed on app®abple v.
Courtney, No. 273616 (Mich. Ct. App. Nov. 14, 200@¥rt. denied 478 Mich. 909; 732 N.W. 2d
541 (2007).

Petitioner then filed a post-conviction tiom for relief from judgment pursuant to
Michigan Court Rule 6.50Qyhich was denied by the trial courPeople v. Courtney, No. 05-
1139-FC (Jackson Cnty. Cir. Ct. Dec. 31, 2007Jhe Michigan appelta courts denied
Petitioner leave to appealPeople v. Courtney, No. 283126 (Mich. Ct. App. May 9, 2008);
reconsideration denied. June 6, 2008ert. denied 482 Mich. 1032; 769 N.W. 2d 211 (2008).

Petitioner now seeks habeas relief in this Court on four grounds. First, Petitioner
contends, his plea was rendered involuntary and uninformed because was deprived of the
effective assistance of counsel. Second, Petitiom&teads, he is entitled &ther fulfillment of
the terms of the plea agreement or the withdtawf the plea because the terms of the plea

agreement were unfulfilled. Third, Petitioner comds, he is entitled to resentencing because of



various errors made by the sentencing court. And fourth, Petitioner contends, he was denied
effective assistance of appellate counsel becaunsesel did not raise issues that were both
“obvious and significant” and did not act in aodgance with the wishes of the petitioner.
.

28 U.S.C. § 2254(d), as amended by Theatambrism and Effective Death Penalty Act
of 1996 (AEDPA), imposes the following stdard of review for habeas cases:

An application for a writ of habeas pus on behalf of gerson in custody

pursuant to the judgment of a State coudllshot be granted ith respect to any

claim that was adjudicated on the meiitsState court proceedings unless the
adjudication of the claim—
(1) resulted in a decision that was congrdao, or involved an unreasonable

application of, clearly established Fealdaw, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presed in the State court proceeding.

A decision of a state court is “contrary to” cleaghtablished federal law tie state court arrives
at a conclusion opposite to that reached by thegbupiCourt on a question of law or if the state
court decides a case differently than thapi®@me Court has on a set of materially
indistinguishable facts.Williams v. Taylor, 529 U.S. 362, 405-06 (2000). An “unreasonable
application” occurs when “a state court decisiomeasonably applies the law of [the Supreme
Court] to the facts of a prisoner’s caséd. at 409.

The Supreme Court cautions that “a federalrte collateral revew of a state-court
decision must be consistenitiivthe respect due state cournsour federal system.Miller-El v.
Cockrell, 537 U.S. 322, 340 (2003). “AEDPA thus impssa highly deferential standard for
evaluating state-court rulings, and demands tlaé-stourt decisions be given the benefit of the

doubt.” Renico v. Lett, 130 S. Ct. 1855, 1862 (2010) (internal quotation marks omitted) (quoting

Lindh v. Murphy, 521 U.S. 320, 333, n.7 (199%)oodford v. Viscotti, 537 U.S. 19, 24 (2002)



(per curiam)). Consequently, “a statewrt’'s determination that a claim lacks merit precludes
federal habeas relief so long as ‘fairmindedsigricould disagree’ on tle®rrectness of the state
court’s decision.” Harrington v. Richter, 131 S. Ct. 770, 786 (2011) (citingarborough v.
Alvarado, 541 U.S. 652, 664 (2004)). “[E]ven astg case for relief does not mean the state
court’s contrary conckion was unreasonableld. (citing Lockyer v. Andrade, 538 U.S. 63, 75
(2003).

“[1]f this standard is difficult to meetthat is because it was meant to bélarrington,

131 S. Ct. at 786. “Section 2254(d) reflects the vibat habeas corpus is a ‘guard against
extreme malfunctions in the state criminal justgystems,’” not a substitute for ordinary error
correction through appeal.”ld. (citing Jackson v. Virginia, 443 U.S. 307, 332, n. 5 (1979)
(Stevens, J., concurring in judgmgnt Thus, a “readiness to attufe error [to a state court] is
inconsistent with the presumption treate courts know and follow the lawX\Moodford, 537
U.S. at 24.

1.

A.

In his first and second claims, Petitionetises claims relaig the post-conviction
proceedings. Respondent contends that Petitotaims are procedurally defaulted because
Petitioner raised these claims for the first timénis post-conviction motion and failed to show
cause and prejudice for failing to raise thesamdain his direct appeal, as required by Michigan

Court Rule 6.508(D)(33. This state court poedural rule provides that court may not grant

2 Respondent contends that one of Petitioner's inéffeassistance of trial counsel claims for counsel’s
not investigating the allegation that Petitioner’s wife wagrtaan affair with one ofthe prosecution witnesses is
doubly defaulted, because Petitioner did not raise this claioneoine Michigan courts on either his direct appeal or
in his post-conviction motion and because Petitioner no longer has any available state court remedy, he is unable to
exhaust this claim. Petitioner did, however, raise aclaihis post-conviction motion before the trial court and in
his post-conviction appeal before the Michigan Court of Appeals and Michigan Supremectadmitig that his
trial counsel failed to conduct a reasonable investigatif his case before advising Petitioner to plead guilty.
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relief to a defendant if the mon for relief from judgment allegegrounds for relief which could
have been raised on direct appeal, absent a showing of both good cause for not previously raising
them and actual prejudic&ee Mich. Ct. R. 6.508(D)(3).

In cases in which a state prisoner has defdihis federal claims in state court pursuant
to an independent and adequatate procedural rule, federal habeas review of the claims is
barred, unless the prisoner cammdastrate both cause for the ddfaand actual prejudice as a
result of the alleged violation dederal law, or can demonseathat failure to consider the
claims will result in a fundamesaidt miscarriage of justiceColeman v. Thompson, 501 U.S. 722,
750 (1991). Such a default may occur if thatestprisoner does not comply with a state
procedural rule that required him to have done something in the trial court to preserve his
claimed error for appellate reviewdnited Sates v. Frady, 456 U.S. 152, 167-69 (1982);
Smpson v. Sparkman, 94 F. 3d 199, 202 (6th Cir. 1996). Good cause and actual prejudice may
be excused if the petitioner “presents anaoddinary case whereby a constitutional violation
resulted in the conviction of onewho is actually innocent.”Rust, 17 F.3d at 162see also
Murray v. Carrier, 477 U.S. 478, 496 (1986).

A petitioner only procedurallgefaults a habeas claim, howeyif the state procedural
rule applicable to the petitioner’'s claim is “firmly established¥illiams v. Coyle, 260 F. 3d
684, 693 (6th Cir. 2001). In addition, “a procedural default does not bar consideration of a

federal claim on either direct or habeas revimhess the last state couendering a judgment in

Petitioner’s claim that counsel did not investigate whetremiife and a prosecution witness were having an affair
appears to be a part of his broader claim that counsel did to adequately investigate the facts before advising
Petitioner to plead guilty. When an additional factual claim in support of an ineffective assistance of counsel
allegation in a petition for writ of habeas corpus merely supplements the ineffective assistance of counsel claim that
has previously been exhausted befoeedfate courts and does not fundamentally alter it, dismissal of the petition is
not requiredBrown v. Walker, 275 F. Supp. 2d 343, 349 (E.D.N.Y. 2008iti(g to Caballero v. Keane, 42 F. 3d

738, 741 (2nd Cir. 1994)). Accordingly, this ineffeetiassistance of counsel claimas presented to the state
courts. Nevertheless, for the reasons sth&tdw, it is procedurally defaulted.
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the case ‘clearly and expressly’ states ttsajudgment rests on ¢hprocedural bar.”Harris v.
Reed, 489 U.S. 255, 263 (1989). Ifdhast state court judgmenbntains no reasoning, but
simply affirms the conviction in a standard ordée federal habeas coumust look to the last
reasoned state court judgment rejecting the federal claim and apply a presumption that later
unexplained orders upholding thedgment or rejecting the sanstaim rested upon the same
ground.Ylst v. Nunnemaker, 501 U.S. 797, 803 (1991).

In this casethe Michigan Court of Appeals and thechigan Supreme Court rejected the
petitioner’'s post-conviction appeahn the ground that “the defdant has failed to meet the
burden of establishing entitlement to reliefder MCR 6.508(D).” These orders, however, did
not refer to subsection (D)(3) nor did they mentthe petitioner’s failure to raise these claims
on his direct appeal as their rationale fojeecéng his post-conviabn claims. Because the
appellate form orders, albeit orders citing R&Ug08(D), are ambiguous as to whether they refer
to procedural default or a denial of posnuiction relief on the merits, this Court must
“therefore look to the last reaised state court opinion to determithe basis for the state court’s
rejection” of the petitioner’s claimsGuilmette v. Howes, 624 F. 3d 286, 291 (6th Cir. 2010).

The Jackson County Circuit Court judgafter discussing the provisions of Rule
6.508(D), including subsection (3),jeeted Petitioner's motion for relief from judgment, ruling
that the petitioner “carot establish good cause and actualygtiee and is noéntitled to the
relief requested.People v. Courtney, No. 05-1139-FC, slip op. at4,-5 (Jackson Cnty. Cir. Ct.
Dec. 31, 2007). Because the trial court judge ekbietitioner post-conviction relief based on
the procedural grounds stated in Rule 6.508(D){& two post-conviction claims — that the
guilty plea was involuntary and uninformed atitht the terms of the plea agreement were

unfulfiled — are procedurally def#ted pursuant to Rule 6.508(D)(3)see Ivory v. Jackson,



509 F.3d 284, 292-93 (6th Cir. 200%¢ also Howard v. Bouchard, 405 F.3d 459, 477 (6th Cir.
2005). The fact that the trial court may have alszussed the merits of Petitioner’s claims in
addition to invoking the provisionsf Rule 6.508(D)(3) to reject Petitioner’'s claims does not
alter this conclusion.See Alvarez v. Straub, 64 F. Supp. 2d 686, 695 (E.D. Mich. 1999). A
federal court need not reach the merits of aehalpetition where the last state court opinion
clearly and expressly rested ugmocedural default as an alternative ground, even though it also
expressed views on the meritdMcBee v. Abramajtys, 929 F. 2d 264, 267 (6th Cir. 1991).
Consequently, Petitioner’s firshd second claims to habeas riefiee procedurally defaulted.

Additionally, Petitioner has not presented arlialde evidence to support an assertion of
actual innocence which would allow this Courtdonsider the procedural defaulted claims.
Although Petitioner alleges thatetttriminal charges were fabaied against him by the police
and the various witnesses, in pleading guilty Petitioner also ackmgedea detailed factual
basis for the charges.

Petitioner attaches a number of exhibitdolpurport to show that Petitioner’s wife and
one of the prosecution witnesses, Adam Darrrewengaged in an extramarital affair. This
evidence, at best, would merely impeach the cildgliof Petitioner’'s wife and Darr. A habeas
petitioner's renewed attacks on veitness’s credibility are indficient to establish actual
innocence. See In Re Byrd, 269 F. 3d 561, 577 (6th Cir. 2001) (citi@jark v. Lewis, 1 F.3d
814, 824 (9th Cir. 1993) (allegation that pragem witness could have been impeached by
allegedly withheld evidence did not constitateredible claim of “actual innocence” sufficient
to show that the petitioner was aally innocent of tie death penalty).

Petitioner attaches what purports to baiadated affidavit from his son, Brian Courtney,

Jr., which alleges that the sonsMarced by the police and his mother to make false allegations



against his father. The affidavit also asséhes police persuaded the son and his mother to
convince Petitioner to plead gyilt Recanting affidavits and wigsses are viewed with “extreme
suspicion.” United States v. Chambers, 944 F. 2d 1253, 1264 (6th Cir. 199%¢ also Byrd v.
Callins, 209 F.3d 486, 508, n.16 (6th Cir. 2000). Furthermore, a federal court “may consider
how the timing of the submission and the likely dodilly of the affiants bear on the probable
reliability of that evidence.”Schlup v. Delo, 513 U.S. 298, 332 (1995). Petitioner’s son is, of
course, a family member. In light of the potahfor natural, understaadble filial loyalty, the
son’s recantation is suspecgee e.g., United Sates v. Coker, 23 F. App’x 411, 412 (6th Cir.
2001) (the skepticism with which a court examisash an affidavit is particularly heightened
when the recanting witness is a family memdoaal the witness may hateelings of guilt).
Petitioner also attaches whairports to be a letter froprosecution witness Karl Lunz,
who testified against P&bner at the preliminary examinafi. In this unsworn letter, Lunz
indicates that he did not watd testify against Petitioner #te preliminary examination. An
unsworn statement from a recanting witness sifficient to establish a habeas petitioner’s
actual innocenceSee e.g., Cressv. Palmer, 484 F. 3d 844, 855 (6th Ci2007) (rejecting actual
innocence claim that was based in part onr@worn statement from a recanting witness).
Finally, Petitioner provides a lengthy affidavit in which ¢laims that the prosecution
witnesses indicate that they would recant rtheistimony made against Petitioner at his
preliminary examination, that they were forcedhake false allegations against Petitioner, and
that they would offer exculpatory evidenom Petitioner's part. All of these purported
statements are, of course, hearsay and areftinernot reliable evidee to support a claim of
actual innocence. See Herrera v. Callins, 506 U.S. 390, 417 (1993) (hearsay statements

insufficient to support freestanditgbeas claim of actual innocence).



Moreover, when reviewing aaim of actual innocence in tlo®ntext of a gilty or nolo
contendere plea, a federal habeasrt should consider “any adssible evidence of petitioner’s
guilt even if that evidence was not peated during petitioner’s plea colloquy[.]JConnolly v.
Howes, 304 F. App’'x 412, 418 (6th Cir. 2008) (quotiBgusley v. United Sates, 523 U.S. 614,

624 (1998)). This Court can look not only at the facts to which the petitioner admitted when he
pled guilty, but also look at “angther evidence of his guilt thie Government has marshaled.”
Id. (quotingWaucaush v. United Sates, 380 F.3d 251, 255 (6th Cir. 2004)).

Here, a preliminary examination was conigdac over four days. Karl Lunz, Casey
Thomas, and William Warner testified extensivalyout Petitioner’s involvement in the crimes
that he pled guilty to, as well as theacfjes that were dismissed against hitee Prelim. Hr'g
133-75, July 1, 2005; Prelim. Hr'g. 68-104, July 5, 2005; Prelim. Hr'g. 50-104, July 8, 2005.
Additionally, several state troopetsstified about the numerous items that had been stolen
during the break-ins that werecovered from Petitioner's homgee Prelim. Hr'g 44-50, June
15, 2005; Prelim. Hr'g 100-06, July 1, 2005. In ligiitthis extensive adence, Petitioner's
claim of actual innocence impersuasive. The petitioner is rawititled to habas relief on his
first or second claim.

B.

In his third claim, Petitioner raises a number of challenges to his sentence. First, he
contends that the trial couptidge incorrectly scored a numbof the variables under the
Michigan Sentencing Guidelines. Additionally, t@ntends, the trial judge improperly departed
above the sentencing guidelines range. It is watdidished that “federdiabeas corpus relief
does not lie for errors of state lawEstelle v. McGuire, 502 U.S. 62, 67 (1991) (quotingwis

v. Jeffers, 497 U.S. 764, 780 (1990)). Consequenthtjtideer’s claim that the state trial court



incorrectly scored or calculated his senten@nglelines range undereghMichigan Sentencing
Guidelines is not a cognizabtdaim for federal habeas revieee Howard v. White, 76 F.
App’x 52, 53 (6th Cir. 2003)see also Adams v. Burt, 471 F. Supp. 2d 835, 844 (E.D. Mich.
2007); McPhail v. Renico, 412 F. Supp. 2d 647, 656 (E.D. Mi@006). Likewise, Petitioner’'s
related claim that the state trial court impropetéparted above the sentencing guidelines range
also would not entitle him to habeas reliéiVelch v. Burke, 49 F. Supp. 2d 992, 1009 (E.D.
Mich. 1999); see also Drew v. Tessmer, 195 F. Supp. 2d 887, 889-90 (E.D. Mich. 2001).
“[P]etitioner had no federal constitutional right to be sentenced within Michigan’s guideline
minimum sentence recommendationdDoyle v. Scutt, 347 F. Supp. 2d74, 485 (E.D. Mich.
2004). Consequently, alleging error by the st®ertencing court in calculating the guideline
score or in departing aboveetlsentencing guidelines range does allege a ground for federal
habeas reliefld.

Petitioner further contends that the state trial court used incorrect information in
fashioning his sentence. A ciimal defendant possesses anstitutional right not to be
sentenced on the basis of “misinfation of constitutioal magnitude.” Roberts v. United
States, 445 U.S. 552, 556 (1980) (quotihnited Sates v. Tucker, 404 U.S. 443, 447 (1972));
see Townsend v. Burke, 334 U.S. 736, 741 (1948) (stating thratiance on “extensively and
materially false” information, which the prisenhad no opportunity tgorrect, violates due
process of law). In order togurail on a claim that a trial court relied on inaccurate information
at sentencing, a habeas petitioner must detraiasthat the sentemg court relied upon this
information and that it was materially fals€ollins v. Buchkoe, 493 F. 2d 343, 345-46 (6th Cir.
1974); Welch, 49 F. Supp. 2d at 1007. Where a petitiofaéls to demonstrate in his or her

petition that the sentencing couelied upon materially false formation in imposing sentence,
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this claim does not merit habeas reli€e Thomas v. Foltz, 654 F. Supp. 105, 108 (E.D. Mich.
1987).

In this case, Petitioner offers neither ende nor argument about how information that
he claims was improperly used by the judgesi@se. Conclusory allegations by a habeas
petitioner, without any evidéiary support, do not provida basis for habeas reliefsee, e.g.,
Washington v. Renico, 455 F.3d 722, 733 (6th Cir. 2006) (bald assertions and conclusory
allegations do not provide suffemt ground to warrant requiringn evidentiaryhearing in a
habeas proceedingyyorkman v. Bell, 160 F.3d 276, 287 (6th Cir. 1998) (conclusory allegations
of ineffective assistance of appellate coundel not warrant habeas relief). Petitioner’s
unsupported claim that the trial b used incorrect information to fashion his sentence is an
insufficient basis for habeas mfi Because Petitioner has &l to show that the factors
considered by the trial court at sentencing weregeraly false or improperly considered, he is
not entitled to habeas relief on this claim.

Finally, Petitioner is not entitteto habeas relief based on his related claim that his pre-
sentence investigation report was inaccurate tsec#ucontained allegedly false information.
There is no federal constitutional right & pre-sentence investigation and repo#llen v.
Sovall, 156 F. Supp. 2d 791, 797 (E.D. Mich. 2001The mere presence of hearsay or
inaccurate information in a psentence report does not cdatuge a denial of due process
sufficent to entitle a petitioner to habeas relief.

C.

Petitioner alleges in his fourth claim thatpallate counsel was ineffective for failing to

raise the petitioner’'s post-conviction claims os appeal of right. Petitioner, however, has not

shown that appellate counsel was ineffective.is ltvell-established that a criminal defendant
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does not have a constitutional right to have Hafeecounsel raise ewenon-frivolous issue on
appeal.See Jones v. Barnes, 463 U.S. 745, 751 (1983). The United States Supreme Court
explains:

For judges to second-gse reasonable professibrjadgments and impose on

appointed counsel a duty to raise evEglorable’ claim suggested by a client

would disserve the . . . goaf vigorous and effectivadvocacy. . . . Nothing in

the Constitution or our interpretationtbfat document requires such a standard.
Id. at 754. Moreover, “a brief thahises every colorable issmens the risk of burying good
arguments — those that, in the words of theagiadvocate John W. Dayigo for the jugular
— in a verbal mound made up ifong and weak contentionsld. at 753 (citations omitted).

“NotwithstandingBarnes,” the Court notes, “it istill possible to bring &rickland [v.
Washington] claim based on [appellate] counsel’s failtweraise a particulaclaim [on appeal],
but it is difficult to demonstratthat counsel was incompetentSmith v. Robbins, 528 U.S. 259,
288 (2000). Strategic and taml choices regarding whiclssues to pursue on appeal are
“properly left to the sound pregsional judgment of counselUnited Sates v. Perry, 908 F.2d
56, 59 (6th Cir. 1990). In fact,He hallmark of effective appellatglvocacy” is the “process of
‘winnowing out weaker arguments on appeal &clising on’ those more likely to prevail.”
Smith v. Murray, 477 U.S. 527, 536 (1986) (quotiBgrnes, 463 U.S. at 751-52). “Generally,
only when ignored issues are clearly strontien those presented will the presumption of
effective assistance of appellate counsel be overcoMerizo v. Edwards, 281 F. 3d 568, 579
(6th Cir. 2002).

Petitioner has failed to show that appelleteinsel’s performance fell outside the wide
range of professionally competent assistance by omitting his post-conviction claims from his

direct appeal. Appellate counsel filed an égm page brief on appeal which raised four

sentencing claims (some of which Petitioner himssled before this Court in his third claim).
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Petitioner has not shown that appellate cousssffategy in presenting such claims and not
raising other claims was deficieor unreasonable. Moreovdnr the reasons stated by the
Jackson County Circuit Court the opinion and order deimg post-conviction reliefCourtney,

No. 05-1139-FC, slip. op. at 2-5, as well as by taekson County prosecutor in his answer to
the petition, none of the claims raised by thetipaer in his post-conviction motion were “dead
bang winners.” See McMeans v. Brigano, 228 F. 3d 674, 682-83 (6th Cir. 2000). Because the
defaulted claims are not “deadrigawinners,” the petitioner hasilid to establish cause for his
procedural default of failing to raiseshiirst and second claims on direct review.

Moreover, because Petitioner’s post-convictobeims lack merit (his first two grounds
for habeas relief), this Court must also regay independent ineffecvassistance of appellate
counsel claims. “[A]ppellateaunsel cannot be found to be iresffive for ‘failure to raise an
issue that lacks merit.””Shaneberger v. Jones, 615 F. 3d 448, 452 (6th Cir. 201@grt. denied
131 S. Ct. 1013 (2011). In sum, Petitiorsenot entitled habeas relief.

V.

Before Petitioner may appetilis Court’'s decision, a ceiithte of appealbility must
issue. See 28 U.S.C. § 2253(c)(1)(a); Fed. R. App.2R(b). A certificate of appealability may
issue “only if the applicant has made a sufttsh showing of the denial of a constitutional
right.” 28 U.S.C. 8 2253(c)(2). When a court rejects a habeas claim on the merits, the
substantial showing threshold is met if the t@tier demonstrates the#gasonable jurists would
find the district court’s assessment oé ttonstitutional claim debatable or wronfee Sack v.
McDaniel, 529 U.S. 473, 484-85 (2000). “A petitionetisfges this standard by demonstrating
that . . . jurists could conclude the issuesspnted are adequate to deserve encouragement to

proceed further.”Miller-El v. Cockrell, 537 U.S. 322, 327 (2003). hpplying this standard, a
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district court may not conduct allfimerits review, but must limit its examination to a threshold
inquiry into the underlying merivf the petitioner’s claims.ld. at 336-37. Likewise, when a
district court denies a habeas petition oncpdural grounds withouteaching the prisoner’s
underlying constitutional claims, a certificate of appealgbdhould issue, and an appeal of the
district court’s order may be taken, if the gener shows that jurists of reason would find it
debatable whether the petitioner states a valid claim of the denial of a constitutional right, and
that jurists of reason wouldnfd it debatable whether the districourt was correct in its
procedural ruling.Sack, 529 U.S. at 484. When agoh procedural bar is present and the district
court is correct to invoke it tdispose of the case, a reasongbiest could not conclude either
that the district court erred idismissing the petition or thatetpetition should be allowed to
proceed further. In such a circuiste, no appeal would be warranted. “The district court
must issue or deny a certificate of appealabtithen it enters a final order adverse to the
applicant.” Rules Governing 8§ 2254 CssRule 11(a), 28 U.S.C. foll. § 2254.

In this case, Petitioner has not made a subatasfitowing of the denialf a constitutional
right. Accordingly, a ceificate of appealability is not warranted in this case. Petitioner will
also not be granted leave to proceed in forma pauperiappeal, as any appeal would be
frivolous. See Fed. R. App. P. 24(a).

V.

Accordingly, it iSORDERED that the petition for writ of Heeas corpus (ECF No. 1) is

DENIED.

It is furtherORDERED that a certificat®f appealability iDENIED.
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It is furtherORDERED that permission to proceeudforma pauperis on appeal is

DENIED.

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: December 14, 2011

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney of record herbinelectronic means and upon Bri
Courtney, #444293, at Lakeland Cotrenal Facility, 141 First Street,
Coldwater, MI 49036 by first class U.S. mail on December 14, 2011

s/Tracy A. Jacobs
TRACY A. JACOBS
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