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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
MARCIA WHITMER,
Plaintiff,
Case Number 09-121-BC

V. Honorable Thomas L. Ludington
NATIONAL CITY BANK,

Defendant,

ORDER GRANTING DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND
CANCELING HEARING

Plaintiff Marcia Whitmer alleges in her June 3, 2009 complaint that her employment with
Defendant National City Bank was terminated becafiber age in violation of the Elliott-Larsen
Civil Rights Act, Mich. Comp. Laws 8§ 37.2202n April 15, 2010, Defendant filed a motion for
summary judgment, contending that Plaintifflaim should be dismissed because there is no
evidence that its stated reason for the tertiunalecision—poor sales performance—was a pretext
for unlawful discrimination. Plaintiff admits in her response that there is no direct evidence of
discrimination, but contends that she was &eéadifferently from similarly situated younger
employees and that the differences in treatmeatteran inference of unlawful discrimination based
on age.

Plaintiff's loss of her job as a bank tell@s her employer consolidated and changed its
emphasis from servicing existing customers tokeiing new products, ignfortunate. She is,
however, able to advance littleidgnce that the employment decisions were the result of age
discrimination. Defendant is entitled to summpggment because there is insufficient evidence

that the bank’s stated reasons for ending PfEisiémployment after an extended period to assist
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Plaintiff to meet the performance criteria were a pretext for unlawful age discrimination.
|

Plaintiff began working for st of America Bank on October 12, 1992 at the age of forty.
Pl.’s Resp. at 1; [Dkt. # 18]. Over the yedrsr job title and duties einged several times, from
“part-time floater teller,” to customer service repentative, and finally customer service specialist.

Id. Specialists, like representatives, work as tellers servicing customers, but specialists have
additional duties including maintaining the computer system, ordering check cards, and removing
accountholdsld. at 2. Plaintiff worked at various brames during seventeen years of employment,

first in Midland, then Bay City, and finally maw to the South Mission branch in Mt. Pleasant in
1999. Id. at 1. The bank also changed names, from First of America Bank to National City Bank.
Id. In October 2008, National City was acquireddNC Bank, becoming part of one of the largest
banks in the country.

In 1999, when Plaintiff moved to the South Mission branch, Kathy Ellis was the branch
manager. Def.’s Mot. at 3; K. # 1]. In February 2005, VirginBlanford was hired as the branch
manager, and Ellis became office manager in charge of the teltersWith the new branch
manager, came an increased focus on sales and revenue generation. The tellers, who had the most
direct contact with customers, were assignggtessive goals for referring new deposit, loan, and
investment opportunities andllggy credit card accountsld. at 4. In 2005, Plaintiff was rated
“achieves some expectations” on her annual revimicating she met with company expectations
in some areas but needed to improve in others Rsp. Ex. 3; [Dkt. # 18-3]. She met her referral
goals, compiling an average of 111 percent for e ybut she did not meet her credit card sales

goals, compiling an average of 59 percent for the yiearThe bank overall averaged 129 percent



on its referral goals and 107 percent on its credit card sales goals.

The record does not include Plaintiff’'s 2088nual review. In 2003he was again rated
“achieves some expectations.” She averaged 92 percent on her referral goals and 60 percent on her
credit card sales goals. The bank’s overall average was 117 percent on its referral goals and 60
percent on its credit card sales goals.

In January 2008, Adrea Hales was hired asddati City’s district sales manager for the
territory including the South Mission branch. In the first six months of Hales’ tenure, Plaintiff
missed her monthly referral and credit card goalstfimes. Def.’s Mot. at 5. In July 2008, Hales
“coached” Blanford on improving the branch’s salesits. At Hales’ direction, Blanford coached
all South Mission branch employees on improving sales results in mid-July. She also provided
Plaintiff specifically with a “performance impronent feedback and coaching action plan” because
her referrals and credit card sales were low.sPesp. Ex. 6; [Dkt. # 18-6]. The plan indicated
Plaintiff should complete ten referral sales amdélctredit card sales during the second half of July
2008. Plaintiff did not meet thogeals. Def.’s Mot. at 5-6. Shead eight referrals and one credit
card sale. Pl.’s Resp. Ex. 7.

On August 15, 2008, Plaintiff and Blanford nejain to discuss Plaintiff's sales and
referrals. Plaintiff received a “performancepimvement and directive counseling action plan”
indicating she should complete 20 referrals andi&dit card sales per month, as well as document
conversations with at least six customarday as a way to improve sal&s.Ex. 8. Plaintiff was
successful in August, achieving 116 qeant of her credit card sales goll. Ex. 9. Butin October
her performance dropped again and she wasegdlon 90-day disciplinary probation on November

13, 2008. Id. Ex. 10. She was required to meet bales goals for November, December, and



January or her employment would be terminated.

Despite advice and coaching from Blanford, Rti&idid not meet her sales goals in any of
the three months. Def.’s Mot. at On February 4, 2009, Blanfaadd Ellis met with Plaintiff and
informed her that her employment was terminatchiose of her consistent inability to meet sales
goals.

The branch’s sales goals were aggressivaawneral other employees who had recently been
hired or transferred to the South Mission braaldo did not meet them. All of those employees
were in their early 20s and nonere terminated fotheir inability to meet sales goals. Donald
Syverson was hired on June 9, 2008 and apparently still works at the South Mission branch;
Courtney Kunik was hired on September 15, 2&0& resigned on May 6, 2009; Bethany Schafer
was hired on December 8, 2008 and resigned on29a2009; Edmund Price was hired on June
9, 2008 and apparently still works at the South Mission Branch.

After a six-month introductory period, therti@began tracking Syverson’s sales in January
2009. He had the same sales goals as Plaintithéradly performed sporadically. Blanford Decl.

In March 2009 Blamford coached Syverson on his sales performance and he has performed well
since then, apparently meeting his sales goals. Blanford began tracking Kunik's sales goals in
March 2009, after the six-month introductory periBdiring a coaching session in April concerning
Kunik’'s sales goals, Kunik resigned. Schafesigned in May 2009, before her six-month
introductory period ended. Itis not clear frommheord whether Price met his sales goals. He was

a “universal,” not a customer service representative or specialist. As such, his duties were more

extensive than the other tellerSeeDef.’s Mot. at 10-11.



Il

A motion for summary judgment should be granted if “the pleadings, the discovery and
disclosure materials on file, and any affidavits stioat there is no genuine issue as to any material
fact and that the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c)(2). The
party seeking summary judgment has the initial bufenforming the Courof the basis for its
motion, and identifying where to look in the rectodrelevant facts “which it believes demonstrate
the absence of a genuirssilie of material fact.Celotex Corp. v. Catret77 U.S. 317, 323 (1986).

The burden then shifts to the opposing party whst “set out specific facts showing a genuine
issue for trial.” Fed. R. Civ. Pro. 56(e)(Bnderson v. Liberty Lobby, Inc177 U.S. 242, 250
(1986). If the opposing party does not raise genuine issues of fact and the record indicates the
moving party is entitled to judgment as a matter of law, the court shall grant summary judgment.
Anderson477 U.S. at 250.

The Court must view the evidem and draw all reasonable inferences in favor of the non-
moving party and determine “wheththe evidence presents a sufficient disagreement to require
submission to a jury or whether it is so one-sided that one party must prevail as a matter of law.”
Anderson477 U.S. at 251-52. The party opposing théenanay not “rely on the hope that the
trier of fact will disbelieve the movant’s deniafl a disputed fact” but must make an affirmative
showing with proper evidence in order to defeat the mo&treet v. J.C. Bradford & C0886 F.2d
1472, 1479 (6th Cir. 1989)A party opposing a motion for summary judgment must designate
specific facts in affidavits, depositions, or atfectual material showing “evidence on which the

jury could reasonably find for the plaintiff Anderson477 U.S. at 252.
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ELCRA provides that an employeradhnot “[f]ail or refuse to e or recruit, discharge, or
otherwise discriminate against an individual witspect to employment, compensation, or a term,
condition, or privilege of employment, becauske. . . age . . . .” Mich. Comp. Laws §
37.2202(1)(a). Federal courts generally revieWCRIA age discrimination claims pursuant to the
same framework as federal Age Discriminatio'Employment Act (“ADEA”) claims. 29 U.S.C.

§ 623(a)(1)see Geiger v. Tower Auf&a79 F.3d 614, 626 (6th Cir. 2008)air v. Henry Filters,
Inc., 505 F.3d 517 (6th Cir. 200Wut seeSchmitz v. Village of Breckenridgdo. 08-14559-BC,
2009 WL 3273255, at*11-13 (E.D. Mich. ©8, 2009) (noting that the ADEA requires the plaintiff
to prove that age was the “but for” caudethe adverse employment decision but the ELCRA
requires only that age was a “motivating factor” in the decision).

Pursuant to the ADEA and ELCRA, an employee may use either direct or circumstantial
evidence to demonstrate age discriminati@eiger, 579 F.3d at 620 (citinlartin v. Toledo
Cardiology Consultants, Inc.548 F.3d 405, 410 (6th Cir. 2008)). “Direct evidence of
discrimination is that evidence, which, lfelieved, requires the conclusion that unlawful
discrimination was at least a motivating factor in the employer’s actioifeXler v. White’s Fine
Furniture, Inc, 317 F.3d 564, 570 (6th Cir. 2003) (en banc) (internal quotations omitted).
“Circumstantial evidence, on the other hand, is proof that does not on its face establish
discriminatory animus, but does allow a factfindedriaw a reasonable inferee that discrimination
occurred.” Id.

Direct evidence of discrimination includes statements made by a decisionmaker that

demonstrate animusGeiger, 579 F.3d at 620-21. “ ‘Statements by nondecisionmakers, or



statements by decisionmakers unrelated to the deeigprocess itself [cannot] suffice to satisfy the
plaintiff's burden . . . .” 7 Id. (quotingBush v. Dictaphone Corpl61 F.3d 363, 369 (6th Cir.
1998)).

In this case, Plaintiff has not offered anyedirevidence of age discrimination. Rather, she
seeks to prove that age was a “motivating fdatothe decision to end her employment through the
use of indirect evidenceWWexler 317 F.3d at 570. Where there is only indirect or circumstantial
evidence of age discrimination, Michigan courts employMiB®onnell Douglas Corp. v. Green
411 U.S. 792 (1973), burden shifting frantelwat the summary judgment phaSee Geigers79
F.3d at 622. “To set forth a prima facie case of age discrimination using circumstantial evidence,
a plaintiff must establish the four elements of the well-knMgDonnell Douglagest: 1) that [s]he
was a member of a protected class; 2) that \spedischarged; 3) that [s]he was qualified for the
position held;” and 4) that the circumstances surrounding her discharge give rise to an inference that
age was a motivating factor in the decisioBee Geiger579 F.3d at 622 (citation omitted)ytle
v. Malady 458 Mich. 153, 172—73 (1998).

Once a plaintiff has established a primadazse of age discrimination, the burden shifts
to the defendant to articulate a legitimate, nondiscriminatory reason for the plaintiff's discharge from
employment. Texas Dep’t of Cmty. Affairs v. Burdigb0 U.S. 248, 252-53 (1981)ytle, 458

Mich. at 173. If the defendant succeeds in articulating a legitimate and nondiscriminatory reason

The fourth element of the test has been stitedrious ways. For example, some courts
require evidence that the employer treated a silysgatuated employee outside the protected class
more favorably than the plaintiff;, some courts require evidence that the plaintiff was replaced by
someone outside the protected cl&sigel); and some courts allow the case to move forward even
if the replacement was within the protectedslas long as the new employee was younger than the
Plaintiff. See Mickey v. Zeidler Tool and Die €816 F.3d 516 (6th Cir. 2008)uttle v. Metro.

Gov't of Nashville474 F.3d 307 (6th Cir. 2007).
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for the discharge, the burden returns to phentiff who must show by a preponderance of
admissible evidence that the defendant’s staadans are not the real reasons, but a pretext for
unlawful discrimination.Lytle, 458 Mich. at 174. A plaintiff can show pretext by demonstrating
“either (1) that the proffered reasons had no basis in fact, (2) that the proffered reasons did not
actually motivate [her] discharge, or (3) thagytlwere insufficient to motivate dischargeldnes
v. Potter 488 F.3d 397, 406 (6th Cir. 2007).

Here, Defendant concedes that Plaintiff has established a prima facie case of age
discrimination in violation of ELCRA. Defendactntends, however, that Plaintiff cannot show that
its articulated reason for the decision—a long-tana continuing inability to meet sales goals—is
a pretext for discrimination.

Plaintiff admits she did not meet her sales gdals contends that her inability to meet the
goals was not the real reason she was dischar§bed.emphasizes that other, similarly situated
employees, including Courtney Kunik and Beth&whafer, were not terminated despite missing
their sales goals. Plaintiff further emphasizes that the sales goals were artificially inflated and that
for most of her career she was not expected to meet the sales goals. Plaintiff contends that the
increased emphasis on sales goals and her subségueination for failure to meet them were an
attempt to cover up age discrimination.

Plaintiffs comparisons to Kunik and Sdbaare inapposite. Although both women are
much younger—both were born in 1986 and Riffiwas born in 1952—both Kunik and Schafer
had been at the bank less than six months in January 2009 and Plaintiff had been there nearly
seventeen years. Itis reasonable for an employer to have higher expectations for a seventeen-year

employee than a three-month employee. Moreover, both Kunik and Schafer resigned shortly after



Plaintiff's termination. Indeed, Kunik regied during a coaching session initially intended to
improve her sales performance.

Moreover, January 2009 was not the first mah#t Plaintiff missed her sales goals. She
consistently missed her goals throughout the thesg-period preceding her termination while the
bank as a whole consistently met its goals. EX's5; [Dkt. # 18-5]. 12005, the bank as a whole
exceeded its referral goals by twenty-nine percent and its credit card goals by seven percent.
Plaintiff exceeded her referral goals by eleverget, but missed her credit card goals by forty-one
percent. In 2006, the bank agaixceeded its referral goals by twenty-nine percent and its credit
card goals by seven percent. Plaintiff misseddferral goals by twenty-one percent and her credit
card goals by forty-eight percent. In 2007, thelkbagain exceeded its referral goals by seventeen
percent, but missed its credit card goals for thst fime, by forty percent. Plaintiff missed her
referral goals by eight percent and her credit card goals by forty percent.

In 2008, a new manager started at the bank and emphasis on sales goals increased.
Beginning at approximately the same time, Plaintiff began receiving extensive “coaching” on
improving her sales performance and even w@siabout the potential consequences if her
performance did not improve. During that yeaajiiff missed her credit card sales goals in eleven
out of twelve months and her referral goals indahof twelve months. Def.’s Mot. at 14. After
two documented “coaching” sessions did not result in sustained improvement, Plaintiff was provided
a written probationary notice on November 13, 2008 notice indicated she would be discharged
in ninety days if her sales did not increase. Her sales performance did not improve and she was
discharged in February 2009.

Plaintiff also asserts that the sales goalsevagtificially inflated and that no teller was



expected to meet them on a monthly basis. #feaffers no evidentiary support for this assertion.
Indeed, the record suggests that at least one other employee, Syverson, improved his sales
performance enough to retain his position after being coached by Blanford. The evidence
demonstrates that the bank’s emphasis changed, but the sales goals, while aggressive, were not
unreachable. Plaintiff has not offered evidence that rebuts Defendant’s assertion that Plaintiff’s
discharge was motivated by her inability to meet the sales goals.

v

Accordingly, it iSORDERED that Defendant’s motion for summary judgment [Dkt. # 16]
is GRANTED.

It is further ORDERED that the hearing scheduled féuly 15, 2010 at 9:30 a.mis
CANCELED. The parties papers sufficiently describe ldgal and factual issues relevant to the
motion.

s/Thomas L. Ludington

THOMAS L. LUDINGTON
United States District Judge

Dated: July 14, 2010

PROOF OF SERVICE

The undersigned certifies that a cagfithe foregoing order was servefi
upon each attorney or party of rectwetein by electronic means or fir<ft
class U.S. mail on July 14, 2010.

s/Tracy A. Jacobs
TRACY A. JACOBS
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