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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

ALFRED T. BLAND,

Plaintiff,
Case Number: 10-11046-BC
V. Honorable Thomas L. Ludington

KEVIN E. DUSH, SGT. JAMES HADLEY,
COUNTY OF ISABELLA, ISABELLA
COUNTY SHERIFF'S DEPARTMENT,
and SARA CUTHBERTSON,

Defendants.
/

OPINION AND ORDER DENYING DEFENDANT CUTHBERTSON'S MOTION FOR
SUMMARY JUDGMENT AND CANCELING HEARING

Defendant Sara Cuthbertson filed atimo for summary judgment on December 15, 2010,
contending that she is entitled to qualified immunity from Plaintiff’'s constitutional claim and
Michigan governmental immunity from Plaintiffassault and battery claim. She further contends
that Plaintiff's gross negligence claim should dismissed. For the reasons explained below,
Officer Cuthbertson’s motion will be denied.

|

Plaintiff Alfred T. Bland summoned an ambulance to his home in Mt. Pleasant, Michigan
on July 26, 2007, to assist his wife, Jean Blavith had cut her leg and was bleeding profusely.
When two paramedics arrived, twenty minutes later according to Plaintiff's complaint, they found
Mr. Bland agitated and anxious for his wife to tb@nsported to the hospital. Mrs. Bland had
already lost a substantial amount of blood, andBl&md was particularly concerned because of her
small stature—she weighed ninety-four pounds—amdibe of the anti-platelet prescription drug

Plavix. At one point, when MBland believed the paramedicsrenoving too slowly, he picked
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up his wife in an attempt to carry her to the ambulance himself. The paramedics intervened and
transported Mrs. Bland to the ambulance, but te&their medical equipent in the home. Mr.

Bland followed them out, locked the door, and refusereadmit them to the home. Mr. Bland did

not understand why they wanted to return solibme, and was concerned that his dog would get
out.

Mr. Bland then drove to Central Michig@@ommunity Hospital separately, arriving before
the ambulance. Mr. Bland believed the paramedics chose a poor route to the hospital. While in
route, the paramedics called the Isabella County dispatcher and requested assistance from police
officers, apparently because they were conakai®ut further confrontations with Mr. Bland.

Mr. Bland was eighty-years old at the timele recently suffered a stroke, and he was
dealing with aphasia and hearing loss, wisigiificantly limited his ability to understand spoken
language. He was five feet eight inches &g weighed 165 pounds. He was a local business
owner, and a retired Michigan State Police Officer.

After Mrs. Bland was admitted to the hosp#ad the doctors had commenced treatment,
the doctors asked Mr. Bland to leave the roomprawvide more space. Mr. Bland then left to find
something to eat. Mr. Bland wastering his truck in the parking lot when he was approached by
Defendant Kevin E. Dush, an Isabella Countgi$fis Deputy. Mr. Bland recognized Deputy Dush
as a former co-worker of his son’s, and askad: “[W]hat's the problem?” PI.’s Dep. at 62.
Deputy Dush responded: “[Y]ou have a big pesbl . . . [Y]ou assaulted those two guykl’ Mr.

Bland gestured and indicated tBaputy Dush should “go get thageys” so that they could discuss
the incident. Id. He then turned back toward his truck to look for a card that explains his

communication problems, when, in Mr. Blands words, “wham, smack dolgn&t 63. Deputy



Dush hit Mr. Bland on his right leg between hip and his knee with a metal object, possibly a
baton or handcuffs, and he was knocked to the grolchct 63—-65.

Mr. Bland struggled to get back up, grabbing Deputy Dush’s leg, but he was pushed back
to the ground, kicked or beaten, and handcuffddat 69. At some point, two additional officers
approached, a sergeant in the Sheriff's Departnbeyputy James Hadley, and City of Mt. Pleasant
Police Officer Sara Cuthbertson. Mr. Bland washl@&o observe the extent to which the other
officer’s participated in kicking gpunching him while he was on the grouidl.at 69-70, 90. The
officers then handcuffed Mr. Bland, rolled him to béck. Deputy Dush then fired a Taser into his
abdomen.ld. at 70-72. The first jolt from the Taser cadibém to lose control of his bowels, the
second jolt rendered him unconsciold.

Mr. Bland regained consciousness in Deputy Dush’s patrol car in route to the Isabella
County Jail. He was charged with several ceuwft assault and two counts of resisting and
obstructing a police officer. [Dk# 23-6, 23-7]. Mr. Bland was relessfrom jail the next day and
the charges were later dropped by the Isabella County Prosecutor after he received a letter from Mr.
Bland’s doctor, explaining Mr. Bland’s commication difficulties and lamenting the “very
aggressive [and] actually unnecessagatiment” he received. [Dkt. # 23-2].

On March 16, 2010, Mr. Bland filed a four-count complaint against Isabella County, the
Isabella County Sheriff's Department, Deputy BuSeputy Hadley, and Otfer Cuthbertson. Mr.
Bland asserts that the individual defendants usedse@eforce to secure his arrest in violation of
the Fourth Amendment and 42 U.S.C. § 1983aalt and battery, gross negligence, aktbaell
claim against the City and the Sheriff's Departme3ge Monell v. Dep’t of Soc. Sen436 U.S.

658 (1978). Following discovery, Officer Cuthbertson filed a motion for summary judgment on



December 15, 2010. The other Defendants didileoa fdispositive motion. Officer Cuthbertson
contends that she is entitled to qualified immunity against Mr. Bland’s constitutional claims, that
she is entitled to governmental immunity as to Mari#l's intentional tort claims, and that the gross
negligence claim should be dismissed because it is an attempt to circumvent Michigan’s
governmental immunity statute.

I

A motion for summary judgment should be granted if the “movant shows that there is no
genuine dispute as to any material fact andtti@mmovant is entitled ndgment as a matter of
law.” Fed. R. Civ. P. 56(a). Thmoving party has the initial burden of informing the Court of the
basis for its motion, and identifying where to lookhr record for relevant facts “which it believes
demonstrate the absence of a genuine issue of materialGatbtex Corp. v. Catre77 U.S. 317,

323 (1986). The burden then shifts to the opposarty who must “set out specific facts showing

a genuine issue for trial.’Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986) (citation
omitted). If the opposing party does not raise genisisiges of fact and the record indicates the
moving party is entitled to judgment as a matter of law, the court shall grant summary judgment.
Anderson477 U.S. at 250.

The Court must view the evidence and dréiwessonable inferences in favor of the non-
moving party and determine “whether the evidepi@sents a sufficient slgreement to require
submission to a jury or whether it is so one-sided that one party must prevail as a matter of law.”
Anderson477 U.S. at 251-52. The party opposing th&éananay not “rely on the hope that the
trier of fact will disbelieve the movant’s deniafl a disputed fact” but must make an affirmative

showing with proper evidenceander to defeat the motiostreet v. J.C. Bradford & C0o886 F.2d



1472, 1479 (6th Cir. 1989). A party opposing a motion for summary judgment must designate
specific facts in affidavits, depositions, or otfetual material showing “evidence on which the
jury could reasonably find for the plaintiff Anderson477 U.S. at 252.

1

Generally, summary judgment based on qualifrechunity is proper if the law did not put
the officer on notice that her condweould be clearly unlawfulHiggason v. Stephen288 F.3d
868, 876 (6th Cir. 2002). Howeveraifjenuine issue of material fact exist as to whether the officer
committed acts that would violate a clearly established right, then summary judgment is improper.
Poe v. Haydon853 F.2d 418, 425-26 (6th Cir. 1988).

Importantly, it is the duty of the jury and ribe Court to determine which version of the
events to credit. At this stagéthe case, the Court is obligated to view the facts in the light most
favorable to Mr. Bland, which means his versiothaf events must be acceptes true. Still, it is
worth emphasizing that Officer Chldertson’s version of what happened in the hospital parking lot
is rather different from Plaintif§ explanation of the events. Officer Cuthbertson contends that when
she encountered Deputy Dush struggling with Bland, Mr. Bland had the deputy in a headlock.
[Dkt. # 23-5]. She entered the struggle and attethfp get hold of Mr. Bland’s arm while Deputy
Hadley attempted to get hold of the other arme ffto of police officers then attempted to restrain
Mr. Bland and push him to the ground, but when theye unable to do so, Deputy Dush fired the
Taser. After Mr. Bland was Tased, the officers wehale to restrain him, handcuff him, and place
him in the patrol car.

Officer Cuthbertson submitted affidavit affirming under oath that she was at the hospital

that day to investigate a reported assault on the paramedics at the Bland home. [Dkt. # 21-4].



Officer Cuthbertson asserts that she did not havaser, did not use agex against Mr. Bland, and
did not even know a Taser would be used untimants before it happened. Officer Cuthbertson
further asserts that she never struck Mr. Bland with her hands, her feet, or any object.

If Officer Cuthbertson’s explanation of the events were the only one before the Court, she
would be entitled to qualified imamity. Indeed, all of Plairffis claims would necessarily be
dismissed. But at this stage of the case, the @must view the facts in the light most favorable to
Plaintiff. Therefore, the question is whether she is still entitled to qualified immunity if, as Plaintiff
contends, she was present and observed an eighty-year-old man kicked and beaten by a police
officer as he lay on the ground handcuffed, and sheod by without makingyy effort to intervene
as a fellow officer, albeit from a differeaggency, stunned Mr. Bland with a Taser.

“Qualified immunity is an entitlement ndb stand trial or face the other burdens of
litigation.” Saucier v. Katz533 U.S. 194, 200 (2001) (citingjtchell v. Forsyth472 U.S. 511, 526
(1985)). Qualified immunity is immunity from suit, not merely a defense to liabifge id.at
200-01 (emphasis in original). “Qualified immurpipvides ‘that government officials performing
discretionary functions generally are shieldenhfrliability for civil damages insofar as their
conduct does not violate clearly established stagudr constitutional rights of which a reasonable
person would have known.” Champion v. Outlook Nashville, In&80 F.3d 893, 900 (6th Cir.
2004) (quotingHarlow v. Fitzgerald 457 U.S. 800, 818 (1982)). Once raised, the plaintiff bears
the burden of showing that a defendant is not entitled to qualified imm@iitynillo v. Streicher
434 F.3d 461, 466 (6th Cir. 2001) (citation omitted).

At the summary judgment phase, whether a defendant is entitled to qualified immunity

depends on a two-step inquiry: first, whetheniogation of a constitutional right has occurred, and



second, whether the right at issue “was clearly established at the time of defendant’s alleged
misconduct.” Grawey v. Drury 567 F.3d 302, 309 (6th Cir. 200@)tations and quotation marks
omitted);see also Pearson v. Callahdb5 U.S. 223, (2009) (“The judgefthe district courts and

the courts of appeals should be permitted to esetbieir sound discretion in deciding which of the

two prongs of the qualified immunity analysis shduddaddressed first in light of the circumstances

in the particular case at hand.”).

To be clearly established, “[tlhe contourstbé right must be sufficiently clear that a
reasonable official would understand that what loeisg violates that right. This is not to say that
an official action is protected by qualifiedhmunity unless the very action in question has
previously been held unlawful, but it is to sagttn the light of pre-existing law the unlawfulness
must be apparent.Anderson v. Creightgr83 U.S. 635, 640 (1987) (citations omittesBe also
Walton v. City of Southfiel®95 F.2d 1331, 1336 (6th Cir. 1993) (“In determining whether a
constitutional right is clearly established, the couwst first look to decisions of the U.S. Supreme
Court, then to decisions of the Sixth Circuit, afidally to decisions of dter circuits.”). “This
standard requires the courts to examine the askaght at a relatively high level of specificity,”
and “on a fact-specific, case-logse basis to determine whether a reasonable official in the
defendant[’s] position could have belexl that his conduct was lawfulCope v. Heltsleyl1 28 F.3d
452, 458-59 (6th Cir. 1997) (quotations marks and citation omitted, alteration in original).

Generally, there are two ways in which a pldéf may show that “officers were on notice
that they were violating a ‘clearly established’ constitutional righgdns v. City of Xenja17 F.3d
565, 579 (6th Cir. 2005). First, “where the violation was sufficiently ‘obvious’ under the general

standards of constitutional care . . . the plaingkd not show ‘a body’ of ‘materially similar’ case



law.” Id. (quotingBrousseau v. Haugeb43 U.S. 194, 199 (2004)) e&nd, the violation may be
shown “by the failure to adhere to a ‘particitad’ body of precedent that ‘squarely govern[s] the
case.” Id. (quotingBrousseau543 U.S. at 201).

At least with respect to Deputy Dush, Ptdfnhas presented sufficient evidence for a
reasonable jury to conclude that a clearly distiabd constitutional right was violated. “[T]he right
to be free from excessive force is a digastablished Fourth Amendment righChampion 380
F.3d at 902. Moreover, repeatedly kicking drehting a handcuffed octogenarian who is not
resisting arrest and then shooting the suspédu,isstill handcuffed and compliant, twice with a
Taser, is an objectively unreasonable use of fddee. Graham v. Conngf90 U.S. 386, 397 (1989)
(describing the Fourth Amendment’s test for excessive force claims as “whether the officers’ actions
[were] ‘objectively reasonable’ in light of tHacts and circumstances confronting them, without
regard to their underlying intent or motivation”). The Sixth Circuit has repeatedly held that beating
and using a Taser on a compliant suspetates the Fourth Amendmer8ee, e.gKijowski v. City
of Niles 372 F. App’x 595, 599-600 (6th Cir. 201@)eploying Taser on suspect who was not
resisting is objectively unreasonabl&rawey v. Drury 567 F.3d 302, 311 (6th Cir. 2009)
(concluding use of pepper spray on compliant susplecthas not been told he is under arrest and
is not handcuffed is objectively unreasonalfdireve v. Jessamine Cnty. Fiscal €53 F.3d 681,
688 (6th Cir. 2006) (concluding right “not to B&ruck and jumped on gratuitously” is clearly
established)yYicDowell v. Roger863 F.2d 1302, 1307 (6th Cir. 1988dncluding that “gratuitous
blows” with a nightstick are objectively unreasbleawhere suspect was handcuffed and not trying
to escape or hurt anyone). It may well be thatyultimately determines that the force used by

the officers in this case was justified, but whes fidicts are viewed in ¢élight most favorable to



Plaintiff, his clearly established right to be ffe@mm excessive force was violated when the officers
struck repeated blows while he was on the granttithen deployed a Taser against him after he
was already handcuffed.

Officer Cuthbertson contends, however, that evkan the evidence is viewed in the light
most favorable to Plaintiff, the evidence does not demonstrateshieatiolated the Fourth
Amendment by using excessive for€ghampion 380 F.3d at 901. She emphasizes that excessive
force claims are fact specific and depend onpiduicular actions of each individual defendant:
Officer Cuthbertson did not fire the Taser, shermdt kick or beat Plaintiff, and she did not hit
Plaintiff with a metal object. Indeed, therenis evidence that Officer Cuthbertson ever struck
Plaintiff at all. Plaintiff testified that the officefbeat[] the hell out of me . . . with their feets [sic]
or smacked something,” but he did not know who beatbecause he could not see it occur. Pl.’s
Dep at 90. He further testifiekat the visible bruising was csed by Deputy Dush, and not Officer
Cuthbertson, and that Depubysh deployed the Tasdd. at 95. While Officer Cuthbertson may
have participated in the alleged beating, Plaintiff could not testify to that fact.

Plaintiff implicitly acknowledges the potential deficiency in his claims against Officer
Cuthbertson, but presents an alternative thedrgtafity. Even though there is no evidence Officer
Cuthbertson actually used excessive force, shestilbe liable if she “observed or had reason to
know that excessive force woulé or was being used, and fedh the opportunity and the means
to prevent the harm from occurring-andis v. Baker297 F. App’x 453, 463 (6th Cir. 2008) (citing
Turner v. Scoftl19 F.3d 425, 429 (6th Cir. 19979ge also Bruner v. Dunawa§84 F.2d 422, 426
(6th Cir. 1982) (“[l]t is not necessary, order to hold a police officer liable under § 1983, to

demonstrate that the officer actively participaitedtriking a Plaintiff.”) A police officer who



declines to intervenehere the law imposes a duty to vene may be liable for her inaction.
Bruner, 684 F.2d at 426 (officer who failed to interean a beating administrated by fellow officer
may be liable).

In Landis the plaintiff was the estate of a mahawvas killed in a confrontation with state
police officers and sheriff’'s deputies in Livings©aunty. The plaintiff's decedent, Charles Keiser,
was suspected of moving construction equipnoerio U.S. Highway 23, blocking two lanes of
traffic, and forcing the dize to close the highwaylLandis 297 F. App’x at 455. When police
attempted to arrest Keiser, he resistied at 455-56. Keiser choked one officer and only released
his grip after the officer pepper sprayed hich. Keiser then walked into a nearby swamp and stood
motionless with his hands at his sides in ten inches of wiateat 456-57. Keiser refused to leave
the swamp, so the officers deployed a Takkr.The Taser did not work, however, because Keiser
was wearing a heavy codtl. The officers then approached Keiser and one of them hit him across
the back of his legs ten times with a baton, waiifferent officer deployed a Taser in “stun mode”
four or five times.Id. Kaiser was pushed onto his stomach in a “push-up position” with his head
underwater.ld. When he was removed from the swaine was no longer breathing. An autopsy
revealed thick mud, water, and other debris in his airvighy.

Although there were at least foafficers involved in the arresinly one officer used a Taser
and only one officer struck Pldiff with a baton. Still, in arDctober 2008 opinion concluding that
none of the officers involved in Keiser’s arrestaventitled to qualified immunity, the Sixth Circuit
emphasized that all of the officers were potentikdlisle for the excessiveses of force because
they had “the means and opportunity to prevent the harm to Keldeat 464. Plaintiff contends

that like the other officers involved in arrestingis@r, Officer Cuthbertson is potentially liable for

-10-



the beating he received while he was on the graumadthe use of the Tadey Dush after he was
handcuffed.

Officer Cuthbertson contends thhis case is distinguishable frdrandisbecause she had
neither the opportunity nor the means to prew@eputy Dush from harmpg Plaintiff. Officer
Cuthbertson contends thltrner, a case where the Sixth Circgranted qualified immunity to an
officer who was present during the alleged usermigbut did administer it, more closely resembles
the facts of this case. Trurner, plaintiff Eva Turner had been arrested for stealing a pickup truck
by the defendant, Officer Scotflurner, 119 F.3d at 426-27. After Scott questioned Turner and
three members of her family, the four suspecteweated on chairs in the “squad room” facing a
counter.ld. Officer Scott was seated at the countignWwis back to Turner, completing paperwork.
Id. A second officer, Daly, entered the squad ramah also approached the counter with a shotgun
in his hand. Daly began rummaging through a bag on the coudteWith his back to Turner,
Daly bumped Turner in the headth the butt end of the shotgun, apparently accidentddy.
Turner then leaned forward in the chair as iftove and was struck again in the head with the
shotgun, although much hardéd. Both Scott and Daly had their backs to Turner throughout the
episode. ld. Turner sued, contending Officer $icwas liable under 8 1983 for Officer Daly’s
conduct.

The Sixth Circuit noted that an officer may be liable for failing to act to prevent the use of
excessive force when “(1) the officer observetant reason to know that excessive force would be

or was being used, and (2) the officer had lleghopportunity and the means to prevent the harm

! Plaintiff contends a third use of force was also excessive—the initial blow administered
by Dush with a metal object. Cutherbertson was not yet on the scene when the initial blow was
administered, as a result, she cannot be liable for the first use of force.

-11-



from occurring.” Id. at 429 (citingAnderson v. Branenl7 F.3d 552, 557 (2d Cir. 1994)). It
concluded, however, that Scott was entitled to gedlimmunity because the record was “devoid
of any suggestion that Officer Scott actually eved or should have know of Daly’s actions.”
Turner, 119 F.3d at 429. There wasecmmmunication between the officers prior to the blows and
Scott was at the counter completing paperwatk s back turned throughout the entire episode.
Id.

The circumstances of this case more closely resebanidisthanTurner. Plaintiff has
established a prima facie case that Officer Clireson violated his Fourth Amendment right to
be free from excessive force, even if she newerck a blow, becauseesklid not act to stop the
actions of Deputy Dush even though she wasemteand observed his actions and had both the
opportunity and means to prevent them.

Officer Cutherbertson approached Deputy DausthMr. Bland after Deputy Dush had struck
the initial blow and Mr. Bland was on the ground.efidafter, the three officers delivered a series
of gratuitous blows with their feet or handsMu. Bland. Viewing the facts in the light most
favorable to Plaintiff, these blows were objeetivunreasonable given MBland’s age and size and
the fact that he was not resisting and had already been forced to the ground. Even if Officer
Cutherbertson did not deliver the blows, she wabkerposition to observe them and intervene, yet
she chose not to do so. Thereafter, Mr. Blaras handcuffed and Deputy Dush indicated his
intention to use the Taser. Rather than irgeey as she was constitutionally required to do, she
released her hold of Mr. Bland, apparently toayetof Deputy Dush’s way. [Dkt. # 23-5]. Officer
Cutherbertson did not intervene to stop an ssiee use of force even though she was close enough

to touch Mr. Bland and was aware that DeputysiDintended to use his Taser. Plaintiff has
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established a prima facie violation of hisufth Amendment rights by Officer Cuthbertson.

Moreover, Officer Cutherbertson’s duty to intene was clearly established at the time of
the events giving rise to this case. Altholgimdiswas decided after Mr. Bland’s arrestirner
was decided in 1997, a decade betbesarrest. 119 F.3d 425. Tharnercourt clearly established
that a police officer who observa fellow officer using excessive force has a constitutional duty
to intervene if she has the means and opportunity to déds@t 429. A reasonable officer in
Cutherberson’s situation would have known that she was required to intervene. Accordingly,
Officer Cuthbertson is not entitled to qualified immunity.

A\

Officer Cuthbertson contends she is entitled to governmental immunity from Plaintiff's
assault and battery clainBeeMichigan Governmental Tort Bbility Act, Mich. Comp. Laws §
691.1407(2)0dom v. Wayne Cntyz60 N.W.2d 217 (2008). Under Michigan law, a police officer
is entitled to governmental immunity for her intemil torts if the officer can establish that she
“was acting in the course of [her] employment ahlgast reasonably believed that [s]he was acting
within the scope of [her] authority, that [her] acts were discretionary in nature, and that [s]he
acted in good faith.”Miller v. Sanilac Cnty.606 F.3d 240, 254 (6th ICi2010). “Good faith”
means “without malice.ld.

A reasonable jury could conclude that Offi€arthbertson participated in the beating and
Tasing of an eighty-year-old man who did not poeeat to the officers. In such a circumstance,
she could not have reasonably betié she was acting in good faitBee VanVorous v. Burnmeister
687 N.W.2d 132, 142 (Mich. Ct. App. 2004) (suggesting that a police officer can be liable for

intentional torts under Michigan law if hesreduct is “objectively unreasonable” under the Fourth
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Amendment standard3ge alsdMiller, 606 F.3d at 254 (noting that the objectively unreasonable
standard applied in an excessive force cas@adogous to the good faighandard applied under
Michigan law). Accordingly, a material issuefatt requires a jury to consider the assault and
battery claims against Officer Cuthbertson.

Officer Cuthbertson next contends tHafaintiff's gross negligence claim should be
dismissed because it is an attempt to avadgitvernmental immunity statute by “dress[ing] up”
an intentional tort claim as gross negligencenclaindeed, such a strategy has been repeatedly
rejected by the Michigan state coudse, e.g.VanVorous687 N.W.2d at 143, the Sixth Circuit,
see, e.g.Miller, 606 F.3d at 254, and this Coiste, e.g.Scozzari v. City of Clar&23 F. Supp.
2d 945, 967-68 (E.D. Mich. 2010).

This particular circumstance, however, presents a slightly different factual situation than
courts encounter in most excessive forceesasAlthough not raised by the parties, Officer
Cuthbertson has a reasonable defense to the amsdblattery claim given the lack of evidence that
she ever struck Plaintiff. Isuch a situation, it mayave been grossly negligent to stand by and
allow Mr. Bland to be struck and Tased withaating. Thus, the grosegligence claim will be
permitted to go to the jury given the unique facts sft¢hase. Itis not a situation where the Plaintiff
has attempted to “dress up” an intentional tort claim as a gross negligence claim.

\%

Accordingly, it isSORDERED that Defendant Cuthbertson’ motion for summary judgment
[Dkt. # 21] isDENIED.

Itis furtherORDERED that the hearing scheduled for February 24, 201 CAMNCELED

based on the Court’s the determination that tmegsgpapers presented the necessary information

-14-



to resolve the motion and the hearing was unnecesSagE.D. Mich. L.R. 7.1(f)(2).

s/Thomas L. Ludington

THOMAS L. LUDINGTON
United States District Judge

Dated: March 4, 2011

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was sejved
upon each attorney or party of rectwetein by electronic means or firsf
class U.S. mail on March 4, 2011.

s/Tracy A. Jacobs
TRACY A. JACOBS

-15-



