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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

WALTER MOORE,

Plaintiff, Case Number 10-12801
V. Honorable Thomas L. Ludington

MARY BANNON, and WILLIAM PRIEST,
In their individual capacities, jointly and severally,

Defendants.
/

OPINION AND ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANTS'’'S MOTION FOR SUMMARY JUDGMENT, DISMISSING
PLAINTIFF’'S 81983 CLAIMS FOR EXCE SSIVE FORCE AND FABRICATION OF
EVIDENCE WITH PREJUDICE, DISMI_SSING PLAINTIFF’'S 81983 CLAIM FOR
WARRANTLESS ENTRY AGAINST WILLIAM _PRIEST WITH PREJUDICE,
DISMISSING DEFENDANT WILLIAM PRIEST WITH PREJUDICE, AND
AMENDING THE SCHEDULING ORDER

OnJuly 15, 2010, Plaintiff Walter Moore filaccomplaint against Defendants Mary Bannon
and John Doe, both Michigan State Police officaligging three claims under a single cause of
action pursuant to 42 U.S.C. § 1983. ECF No. 1. Plaintiff's complaint alleges that Defendants
violated his clearly established rigit to be subjected to excesdiorce in the course of an arrest,
violated his right to not have false and fabricagtlence used against him or used as a basis to
justify an otherwise unconstitutional police searahd violated his right to be free from a
warrantless entry of his home. Plaintiff's claims arise from a series of events that led to his arrest
for assault and the unlawful driving away ofartomobile. Plaintiff filed an amended complaint
on November 5, 2010, substituting William Prieshaefendant in John Doe’s stead. ECF No. 14.
The amended complaint contained the same single cause of action as the original complaint.

Now before the Court is Defendantsiotion for summary judgment. ECF No. 23.

Defendants generally allege that they are entitlgd&tified immunity on Plaintiff's excessive force
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claim because, even if the force used was excessive, they could have reasonably concluded that the
level of force was justified when Plaintiff actiyatesisted the arrest. Defendants also contend that
they are entitled to qualifiednmunity for the warrantless entry into Plaintiff's home because
Plaintiff assaulted Trooper Bannon prior to the entry, which constituted a felony assault in the
trooper’s presence and justified a warrantless entry. Finally, Defendants contend that there is no
evidence to support Plaintiff's claim that Defenddatsicated or falsified any evidence that was
used against Plaintiff, and Defendants are thtideshto summary judgment on this claim. Plaintiff
filed a response on June 7, 2011, contending that his clearly established rights were violated and
Defendants’s warrantless entry does not come within any exception to the warrant requirement.
ECF No. 28. Plaintiff does not adehs Defendants’s argument that there is no evidence to support
his claim that Defendants fabricated or falsified any evidence that was used against Plaintiff.
Defendants filed a reply on June 21, 2011. ECF No. 29.

The Court held a hearing on Friday, August 5, 2011. For the reasons explained hereafter,
the Court will grant in part and deny in part Defendants’ motion for summary judgment.

I. Facts

On May 20, 2008, Plaintiff was returning homerfra job in Michaywe area near Gaylord,
Michigan, along with an employekarry Roux. As they passedRald John (“R.J.”) Peters’s
home, Plaintiff saw R.J. in the yard. Pldinstopped to discuss the return of a 1997 Geo Metro
which R.J. had purchased from Plaintiff but faited to make full payment. Plaintiff approached
R.J. and the two had a conversation, which veadd at times. Plaintiff demanded the title and car
key. R.J. removed the license plate and some p#rsonal items from the car and gave Plaintiff

the key. Roux, who was seated in the Plaintiifteck 20 or 30 feet away, witnessed the events.



Plaintiff drove the car away while Roux drove Rtdf’s truck. Roux later testified at deposition that
R.J. gave the car key to the Plaintiff andhbBtaintiff and Roux testified there was no physical
altercation between Plaintiff and R.J. Pl.’ssReto Def.s’ Mot. for Summ. J. Ex. 2 at 9.

The following evening, R.J. went to the MichigState Police post bearing several bruises.
RJ reported that Plaintiff hadgsaulted him by striking him in the face, shoulder and stomach with
a closed fist and then drove away with R.das. Michigan State Police Trooper Mary Bannon
(“Trooper Bannon”) was assigned to investigaterédported assault and stolen vehicle. Trooper
Bannon interviewed R.J. and took photographssinjuries. Trooper Bannon was unable to locate
R.J.’s car. She then ran the vehicle idecuifion number for the misgy vehicle through LEIN and
confirmed that the car was registered to R.J.

Trooper Bannon telephoned Otsego County AsdiStasecuting Attorney Brendan Curren
(“APA Curren”) and solicited his opion as to whether she had prbleacause to arrest Plaintiff.
APA Curren provided verbal authorization to arfisiintiff for assault and that if Plaintiff was in
possession of the car, there would be probable taaseest Plaintiff for the unlawful driving away
of an automobile (“UDAA”").

Trooper Bannon went to Plaintiff’'s house to iview him but he was not home at the time.
Trooper Bannon left her business card with PlHiatmother and requested that Plaintiff call
Trooper Bannon. The next day, Plaintiff telephotiezlstate police post but Trooper Bannon did
not speak with him. Upon learning that Ptdfrwas home, Trooper Bannaalled Michigan State
Police Trooper William Priest (“Trooper Priest”yfoackup and then went to Plaintiff's home to
effectuate an arrest for the reported assmdtUDAA. The troopers approached Plaintiff's home

and Trooper Bannon knocked on the front storm ddbe main door to the house was closed.



Plaintiff answered and opened the main, ingider but he did not open the outer storm door.
Trooper Bannon asked Plaintiff to come outshulg, Plaintiff declined. Trooper Bannon informed
Plaintiff that he was under arrest and tbpened the storm door. Trooper Bannon stepped forward
and placed her foot inside the door frame. Plgititen pushed the main door closed onto her foot.
The troopers concluded that Plaintiff had committed an assault on Trooper Bannon and resisted
arrest by attempting to close the door on Tro®aemon’s foot. The troopers forced open the main
door and entered Plaintiff's home.

Plaintiff resisted Trooper Bannon'’s attemptgkace his hand behind his back so she could
apply handcuffs despite her continued instarctinat he was under arrest. Trooper Priest then
advised Plaintiff that if he did not submit to teest, Trooper Priest would need to use his taser.
Plaintiff relented. Trooper Priest placed Pldirinto handcuffs, but once he was in handcuffs
Plaintiff began to resist TroopBannon’s attempts to search him. Defendants contend that during
the course of the troopers’ attempt to arrest Bfgihe fell, striking his head and left shoulder on
the floor. Plaintiff contends that Trooper Prig&ed Plaintiff's arms and then purposely tripped
Plaintiff. Plaintiff states that he hit his face oe ftoor, and that his shouldand head broke his fall
before he was dragged towards the door by the handcuffs.

Plaintiff testified at his deposition that hgured his shoulder and had a “strawberry” on his
forehead but that he was not bleeding. Pl.’s@R¢o Def.s’” Mot. for Summ. J. Ex. 1 at 64-65.
Plaintiff was then taken to the Otsego Countywhere he was booked afatiged. Plaintiff did
not request medical attention at any time. Rif® mother and girlfriend both testified at their
depositions that they observed the troopers pushtiffiaimd that Plaintiff then landed face first on

the floor before being drug out thfe house. Pl.’s Resp. to Def.s’ Mot. for Summ. J. Ex. 7 at 9-10;



Ex. 8 at 11-14. Plaintiff'girlfriend stated that Rintiff has complained of shoulder pain since the
arrest, but had not complained of a similar pain prior to that time. Pl.’s Resp. to Def.s’ Mot. for
Summ. J. Ex. 8 at 17-18.

Trooper Bannon subsequently requested wasfantthe underlying assault and battery on
R.J. and Resisting and Obstructing. A warraas also sought for the alleged UDAA. Trooper
Bannon later obtained a search warfanPlaintiff's residence to look for the car, but she could not
locate it. Plaintiff was released from jaiktnext day and he telephoned Trooper Bannon. During
the call, Plaintiff denied assaulting R.J. and axpd that because Radved Plaintiff money, R.J.
had voluntarily given him the keys. Plaintiff recaltbdt R.J. mentioned he would give Plaintiff the
title to the car later. Plaintiff also claimedhave a witness, Roux, who was with him at the time
he visited R.J.’s house. Trooper Bannon intervieReuwlx, who denied that Plaintiff assaulted R.J..

The Otsego County Prosecutor initially issued erard for the assault charge, but then later
dismissed the charge. In exchanfor Plaintiff's return of tb vehicle to R.J., the prosecuting
attorney agreed to dismiss the charge becausenviction was questionable under the “beyond a
reasonable doubt” standard. Plaintiff then filed the instant complaint seeking monetary damages
against Troopers Bannon and Prid3intiff's single § 1983 count imis complaint seeks damages
for the troopers entering his home without a warrant, for fabricating evidence against him, and for
using excessive force in the course of PlHiatarrest. Following the close of discovery, both
troopers moved for summary judgment based on qualified immunity.

[I. Standard of Review
A motion for summary judgment should be grahifethe movant shows that “there is no

genuine dispute as to any material fact andrbeant is entitled to judgment as a matter of law.”



Fed. R. Civ. P. 56(a). party asserting that a fact cannotdoeven or is genuinely disputed must
support the assertion by “showing that the mategdéd do not establish the absence or presence
of a genuine dispute, or that an adverse party cannot produce admissible evidence to support the
fact.” Fed. R. Civ. P. 56(c)(1)(B). The pageeking summary judgment has the initial burden of
informing the Court of the basis for its motiand identifying where to look in the record for
relevant facts “which it believes demonstrate délvsence of a genuine issue of material fact.”
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The burden then shifts to the opposing party
who must “set out specific facts showing a gaeeussue for trial.” Fed. R. Civ. Pro. 56(e)(2);
Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986). If the opposing party fails to raise
genuine issues of fact and the record indictitesnoving party is entitled to judgment as a matter
of law, the court shall grant summary judgmefnderson477 U.S. at 250.

The court must view the evidence and draw all reasonable inferences in favor of the non-
moving party and determine “whether the evitlepresents a sufficient disagreement to require
submission to a jury or whether it is so one-sided that one party must prevail as a matter of law.”
Anderson477 U.S. at 251-52. The party opposing the motion may not “rely on the hope that the
trier of fact will disbelieve the movant’s deniafl a disputed fact” but nat make an affirmative
showing with proper evidence in order to defeat the mo&treet v. J.C. Bradford & C0886 F.2d
1472, 1479 (6th Cir. 1989). A party opposing aiorofor summary judgment must designate

specific facts in affidavits, depositions, or otfertual material showing “evidence on which the

jury could reasonably find for the plaintiff Anderson477 U.S. at 252.



[ll.  Discussion
A. Qualified Immunity
1. Legal Standard

Qualified immunity is an affirmative defense against a Section 1983 .dioimie v. Schmitt
87 F.3d 157, 160 (6th Cir. 1996). The doctrine of qualified immunity, “shields ‘governmental
officials performing discretionarynctions . . . from civil damagdiability as long as their actions
could reasonably have been thought consistenttivithights they are alleged to have violated.’”
Solomon v. Auburn Hills Police Dep389 F.3d 167, 172 (6th Cir. 2004) (quotiAgderson v.
Creighton 483 U.S. 635, 638 (1987)). Government officials are immune from liability for civil
damages insofar as their conduct does not violate clearly established statutory or constitutional rights
of which a reasonable person would have knddarlow v. Fitzgerald 457 U.S. 800, 818 (1982).

The Supreme Court instructs lower courtgpeform a two-tiered inquiry to determine
whether a defendant is entitled to qualified immunBaucier v. Katz533 U.S. 194, 201 (2001).
Courts should first determine whether “the faatleged show the officer’'s conduct violated a
constitutional right[.]d. at 201. If the plaintiff establishes that a constitutional violation occurred,
a court must next consider “whether the right was clearly establistiedri order for a right
allegedly violated to be considered clearly defl, “the contours of the right must be sufficiently
clear that a reasonable officer would understasmdl What he is doing violates that rightd.
Defendants are therefore entitled to qualified imityuha reasonable officer would have believed
that the use of force was lawfir light of clearly establishedVaand the information [the troopers]
possessed Anderson483 U.S. at 641.

In inquiring whether a constitutional right iseally established, a court * ‘must look first



to decisions of the Supreme Court, then to decssof [the Sixth Circuithnd other courts within

[the Sixth Circuit], and finally to decisions of other circuitsBaker v. City of Hamiltor471 F.3d

601, 606 (6th Cir. 2006) (citinGhampion v. Outlook Nashville, In880 F.3d 893, 902 (6th Cir.
2004) (quotingHiggason v. Stepheng88 F.3d 868, 876 (6th Cir. 2002¢ert denied sub nom
Dickhaus v. Champig®44 U.S. 975 (2005)). Those decisions must both point unmistakably to the
unconstitutionality of the conduct complained of anddelearly foreshadowed by applicable direct
authority as to leave no doubt in the mind oéasonable officer that his conduct, if challenged on
constitutional grounds, would be found wantibgirham v. Nu'Man97 F.3d 862, 866 (6th Cir.
1996) (citation and quotation omitted).

When a defendant raises a defense of qualifrenunity, the plaitiff bears the burden of
demonstrating that the defendant is not entitled to qualified imm@&atcier 533 U.S. at 201. The
Sixth Circuit has occasionally added a third inquiry: “whether the plaintiff has offered sufficient
evidence ‘to indicate that what the official alldfedid was objectively unreasonable in light of the
clearly established constitutional rightsAfmstrong v. City of Melvindaléd32 F.3d 695, 699 (6th
Cir. 2006) (quotind-eathers v. Aey3810 F.3d 843, 848 (6th Cir. 2003) (internal citation omitted));
see also Dickerson v. McClellad01 F.3d 1151, 1157-58 (6th Cir. 1996) (applying qualified
immunity analysis to the question of whethertdog actions violated the Eighth Amendment). The
Sixth Circuit has noted that this third inquiry maysome cases, increase the clarity of the court’s
analysisArmstrong 432 F.3d at 699. Qualified immunity analysis “must be undertaken in light of
the specific context of the case, aeta broad general proposition [Jaucier 533 U.S. at 201. The
relevant, dispositive inquiry in determining whetheight is clearly established is whether it would

be clear to a reasonable officer that his cohdvgs unlawful in the fiation he confronted.



Brosseau v. Hauge®43 U.S. 194, 198-99 (2004) (quotiSgucier 533 U.S. at 201-02).

The first step in addressing an excessive force claim under § 1983 is to identify the precise
contours of the constitutional right alleged to have been violatetham v. Conngrd90 U.S. 386,
394 (1989). Because the troopers were advisegithladble cause existed for an arrest, the troopers
believe they had the right to ukece to effectuate the arreld. at 396 (citingTerry v. Ohig 392
U.S. 1 (1968)). The exact amount of force allowgedot precisely defined nor capable of precise
definition, but instead requires an analysis of the facts and circumstances of each particldiar case.
Factors that may be considered in evaluating thed & force include whether the suspect is posing
a threat to the safety of the officers and whethes hetively resisting arrest or attempting to evade
arrestld. Reasonableness of force must be judged tf@perspective of a reasonable officer on
the scene, not with the benefit of hindsidkl. “The calculus of reasonableness must embody
allowance for the fact that poe officers are often forced to make split-second judgments—in
circumstances that are tense, uncertain, apidlyaevolving—about the amount of force that is
necessary in a particular situatiold” at 396-97. Even if the precis®svel of force were now found
to be excessive in the circumstances, the troopers contend that they are nonetheless entitled to
qualified immunity because they could have codel that they had a léighate justification for
using that level of forcesaucier 533 U.S. at 201-02.

2. Reasonableness of the Force Used During Plaintiff's Arrest

Defendants argue that neither used excessivainreasonable force. Plaintiff physically
resisted Trooper Bannon’s initial attempts taeeat him and then assaulted Trooper Bannon when
he attempted to close the door on her foot. At that point, Trooper Bannon contends that she was

permitted to use reasonable force to push PtBmtoor open and effectuate Plaintiff's arrest.



Plaintiff thereafter continued to resist arrest.

Defendants also assert that Trooper Priest,wdmnot part of the initial investigation and
was at the scene to assist Trooper Bannon asaac&rup, did not violate Plaintiff’'s constitutional
rights when he used force to arrB#intiff. Even if Plaintiff béieves that the troopers’ presence in
his house was not lawful or evernd believes his arrest is not lawfhe is not permitted to assault
officers or otherwise physically resestrest. Mich. Comp. Laws § 750.81d(Rgople v. Ventura
262 Mich. App. 370, 373 (2004) (holding that minor aef@nt could be prosecuted for resisting and
obstructing under Mich. Comp. Laws § 750.81d althotigharrest he resisted was unlawtul).
Plaintiff acknowledges that he refused to convaily the troopers’ commands. Defendants contend
that accordingly, the level of foreesed in effectuating Plaintiffarrest was reasonable and that, as
a result, Plaintiffs § 1983 claims against the troopers premised on excessive force must be
dismissed on the basis of qualified immunity.

Plaintiff responds that his excessive force claim is based upon his treatment by Trooper
Priest after he was handcuffedaiAltiff thus concedes that he is not making a claim for excessive
force concerning the manner of handcuffing or Trooper Priest's threat to use the taser. More
specifically, Plaintiff states that his excessiveeéoclaim is based on his being deliberately tripped,
pushed to the floor face first, and then draggedssathe floor by the handcuffs. There is a “clearly
established legal norm precluding the use of vighysical force against a criminal suspect who

already has been subdued and does natprasianger to himself or otherSée Grawey v. Drury

'Under prior Michigan law, an individual could use reasonable force to resist an illegal
arrest. People v. Reed!3 Mich. App. 51 (1972). Under curréviichigan law, an individual who
resists an arrest, whether lawful or unlawful, is committing a felony of resisting and obstructing.
Mich. Comp. Laws § 750.81d. Indeed, the availabiity § 1983 cause of action is important as
it now presents the only limitation on an unlawful arrest in Michigan.

-10-



567 F.3d 302 (6th Cir. 2009) (“The general conssm@suong our cases isatiofficers cannot use
force . .. on a detainee who has been subdued” and “is not resisting arrest.”).

Plaintiff, however, is unable to satisfyeteecond prong of the qualified immunity inquiry
with respect to Trooper Priest’'s actions. The second prong of qualified immunity focuses on
“whether the officer had fair notice that [his] conduct was unlawBrosseau v.Hauge®43 U.S.

194, 198 (2004 Brosseaudentifies two possible approaches to this question: First,“in an obvious
case, [generalized] standards can ‘clearly establish’ the answer, even without a body of relevant case
law.” Id. at 199 (citingHope v. Pelzer536 U.S. 730, 738 (2002)). Othese, the violation must be
apparent based on the officer’s failure to adhere to a “particularized” body of precedent that
“squarely governs” the caslel. at 199-201. Stated differently, “tle®ntours of the right must be
sufficiently clear that a reasonable official wduwinderstand that what he is doing violates that
right.” Anderson483 U.S. at 640. To determine whetheoiastitutional right is clearly established,

the Court must look to binding precedent of (B 8upreme Court, (2) the Sixth Circuit Court of
Appeals, or (3) itselBarret v. Stubenville Cify388 F.3d 967, 972 (6th Cir. 2004) (citation omitted).

In the present case, even assuming that Hfariictual allegations establish a violation of
the Fourth Amendment by Priest, it is not an “aod” case that would provide notice to an officer
that his conduct was unconstitutional. Plaintiff initially resisted arrest but after submitting to the
arrest, he resisted Trooper Bannon’s attempt tiope a search of Plaintiff's person incident to
arrest. During the course of the search, Pimfpants, which were loose, began to fall and he
adjusted his legs to avoid the pants falling completely. In concurrence with this, Trooper Priest
perceived that Plaintiff was “flailing,” and pushed Plaintiff to the ground in order for Trooper

Bannon to complete the search. ECF No. 28 Ex. 6 at 10-11.
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“The Fourth Amendment addresses ‘misuse ofgrgwiot the accidental effects of otherwise
lawful government conductBrower v. Inyo County489 U.S. 593, 596 (1989) (internal citations
omitted). Moreover, “[n]ot every push or shove, eifehmay later seem unnecessary in the peace
of a judge’s chambers, violates a [suspect’s] constitutional rightddhoma City v. Tuttle471
U.S. 808, 817 n.4 (1985). Similarly, when Trooper Ppedied Plaintiff’'s arms up and then pushed
him to the floor, this action was not obviously urfalin light of Trooper Priest’s assisting Trooper
Bannon’s search incident to arrest that Plaistgpeared to be resisting. Even if Trooper Priest
could have been gentler, “the reasonableiésany particular governmental activity does not
necessarily or invariably turn on the existe of alternative ‘less intrusive’ meandlinois v.
Lafayette 462 U.S. 640, 647 (1983). Therefore, Plaintifist identify Trooper Priest’s failure to
adhere to a more “particularized” body of premeithat “squarely governs” the present c&se
Brosseau543 U.S. at 199-201. Plaintiff—who bears bhueden of refuting Trooper Priest’s claim
of immunity—has not offered any authority whicleatly establishes that an officer violates the
Fourth Amendment when he forces a handcuffegphesct in order to facilitate a resisted search.
Accordingly, Defendants’s motion to for summanggment as to Plaintiff's excessive force claim
against Trooper Priest will be granted on the basis of qualified immunity.

B. Plaintiff's False or Fabricated Evidence Claim

Plaintiff also alleges that Defendants fabrchevidence, subsequent to arrest, to conceal
their unlawful and unconstitutional conduct andwpport bogus UDAA charges against Plaintiff.
In his deposition, Plaintiff testiftethat he did not know whether the troopers falsified or fabricated
any evidence. Def.s’ Mot. for Summ. J. Exat392-93. The party who bears the burden of proof

must present a jury question as to each element of the €lawis v. McCourt226 F.3d 506, 511
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(6th Cir. 2000).

Although Plaintiff took R.J.’s keys and therode off with R.J.’s car, he did not hold title
to the vehicle. Plaintiff then concealed thedbon of the vehicle when he spoke with Trooper
Bannon. Def.s’ Mot. for Summ. J. Ex. 3 at 72-73. The title owner of the vehicle reported that
Plaintiff had taken the vehicle. the absence of any evidence thatttioopers fabricated or falsified
any evidence used against Plaintiff, Defendants contend that their motion for summary judgment
should be granted and Plaintiff did not respond to Defendants’ motion on this claim. Because
Plaintiff has not offered any evidence to suppuis contention that Defendants falsified or
fabricated evidence subsequent to his arrestheni@cts regarding Plaintiff's arrest for the UDAA
charge are undisputed, Defendants’s motion forrsary judgment on this claim will be granted.

C. Plaintiff's Claim for Warrantless Entry to his Home

The Fourth Amendment to the United States Constitution provides that:

[t]he right of the people to be securetheir persons, houses, papers, and effects,

against unreasonable searches and seizures, shall not be violated, and no Warrants

shall issue, but upon probable cause, supported by Oath or affirmation, and

particularly describing the place to be searched, and the persons or things to be

seized.
U.S. Const. amend. IV. A police officer’'s entngfo a home without a warrant is presumptively
unconstitutional under the Fourth AmendméeiBrien v. City of Grand Rapid23 F.3d 990, 996
(6th Cir. 1994). As the Supreme Court has obskriree zone of privacy protected by the Fourth
Amendment is most clearly defined “when bouhtg the unambiguous physical dimensions of an
individual’'s home.’Payton v. New Yorld45 U.S. 573, 589 (1980). Indeed, the Fourth Amendment

“has drawn a firm line at the entrance to the leglesthreshold which police officers generally may

not cross without a warrant. at 590.
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There are several well-established exceptions to the warrant requirement and it is not
possible to create a “scinct yet exhaustive” list of circunasices that will satisfy the exigent
circumstances exception to the warrant requireni&&. v. Rohrig98 F.3d 1506, 1515 (6th Cir.
1996). The Sixth Circuit has identified general ditwa during which a warrd is not needed for
entry into a home: 1) during hptirsuit of a fleeing felon; 2) whethere is the danger of imminent
destruction of evidence; 3) where there is the neguevent a suspect’s escape; 4) where there is
a risk of danger to the police or othetd. “[Blecause the government’s interest [in apprehending
a suspect] is necessarily less compelling in cases involving minor offenses, the gravity of the
underlying offense is ‘an important factor todmmsidered when determining whether any exigency
exists.” "Rohrig, 98 F.3d at 1517 (quotingelsh v. Wisconsjd66 U.S. 740, 750-53 (1984)).

Here, Defendants contend that Trooper Bannemigled to qualified immunity because a
reasonable officer in her positiooudd have concluded that exigent circumstances existed justifying
their intrusion into Plaintiff's house. The objedilegal reasonableness of an individual decision
must be determined on a case-by-case [#eesO'Brien23 F.3d at 999. The exigent circumstances
exception relies on the premise that the existence of an emergency situation, demanding urgent
police action, may excuse the failure to procure a watdanited States v. Radk@04 F.2d 357, 361
(6th Cir.1990). In reviewing whether exigent circatances were present, we consider the “totality
of the circumstances and the inhereetessities of the situation at the timBg8hrig 98 F.3d at
1511 (citation and quotation marks omitted). Trooper Bannon submits that she acted with probable
cause to arrest Plaintiff because she believdthdeassaulted R.J. Moreover, under the totality of
the circumstances, the warrantless arrest afnfff in his home was authorized under the

exigent-circumstances exception because Plaintiff assaulted Trooper Bannon when he closed the
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door on her after she informed him thatvaas under arrest. Trooper Bannon had opened the
transparent screen door, behind which Plaintiff weilsiwvarm’s reach, in an attempt to arrest him

and contends that swift actions was required in doderevent a risk of serious injury after Plaintiff
closed the door on her foot. Defendants argue that entering Plaintiff's home without a warrant to
effectuate the arrest was thus objectively reasien#laintiff submits that no reasonable officer
could conclude that it was objectively reasonableasie a warrantless entry by force into a private
home to make a misdemeanor arrest of an individual whose identity and address was known and
who was not evading police.

Plaintiff has a clearly established right to be free from warrantless entry of his home, thus
the issue at hand is whether an exception to the warrant requirement existed. The exigent
circumstances exception to the warrant requirerdeas not apply in this case. Defendants have
alleged that Plaintiff was only suspected of committing misdemeanor offenses. He also had
demonstrated cooperation by contacting the state police post as Trooper Bannon requested.
Defendants had adequate time to obtain a warrdoitebgoing to Plaintiff's home to effectuate the
arrest yet chose not to so. Defendants contend that entry was required in order to subdue and
arrest Plaintiff after he closed the inside donfTrooper Bannon'’s foot, atldus there was “a risk
of danger to the police or others.”

Trooper Bannon was not assaulted, however, utdil siie had already crossed the threshold
of Plaintiff's house without a warrant. The circstances did not present a rapidly moving course
of events; the events occurred over the courdwofdays. Moreover, Plaintiff’'s expectations of
privacy were not forfeited because he opened the inside, main door and allowed Trooper Bannon

to speak to him through the closed, screen dobefsndants appear to suggest. The Sixth Circuit
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requires that exigent circumstanaegst before a warrantless arreah be made of an individual
standing in the doorway of a private residen€empare United States v. Morgaf#3 F.2d 1158,
1166 n.2 (6th Cir. 1984¢ert. denied471 U.S. 1061 (1985) (concludititat the warrantless arrest
of a suspect, as he stood within the door ofieape home, after emerging in response to coercive
police conduct, violated hisourth Amendment rightsyyith United States v. VaneatofO F.3d
1423 (9th Cir. 1995}ert deniedb16 U.S. 1176 (1996) (concludingtiexigent circumstances were
not required where a suspect who lived out of state was arrested for committing a felony and
voluntarily exposed himself to a warrantless arbgdreely opening the door of his motel room to
the police). As a result, a Fourth Amendrnéplation occurred by Trooper Bannon’s warrantless
entry into Plaintiff's home because no exception to the warrant requirement éxisted.

The issue that remains is whether Trooper Bannon is entitled to qualified immunity because
a reasonable officer in her position would have concluded that exigent circumstances existed.
Trooper Bannon contends that she entered the home only after a felony occurred by virtue of
Plaintiff closing the door on heot, and a reasonable officer would conclude that this constituted
an exception to the warrant requirement based on exigent circumstances. On June 18, 2002, the
Director of the State of Michan Department of State Polissued a memorandum, which states
that “officers must remember thdichigan case law prohibits anofficer from forcibly entering
a residence for a warrantless misdemeanor arreStECF No. 28 Ex. 7 at 1 (emphasis in original).

Trooper Bannon, however, crossed the threshold oftiffa residence in order to effectuate a

*To the extent that Trooper Priest’s warrasglentry into Plaintiff's home is challenged, a
reasonable officer in Trooper Priest’s position would have concluded that exigent circumstances
existed after witnessing Trooper Bannon being assaulted and he is thus entitled to qualified
immunity.
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misdemeanor arrest prior to the felony ocagriA reasonable officer in Trooper Bannon’s position
would have concluded that opening a suspect’s door and crossing the threshold of the residence to
effectuate a warrantless misdemeanor arrest was unlawful “in light of clearly established law and
the information [the trooper] possessedriderson 483 U.S. at 641. Summary judgment as to
Plaintiff’'s 81983 claim for warrantless entry in\atibn of his Fourth Amendment against Trooper
Bannon will be denied.
IV. Conclusion

Accordingly, Defendants’s motion for summary judgme@RANTED IN PART AND
DENIED IN PART .

It is furtherORDERED that Plaintiff's 81983 claims foexcessive force and fabricating
evidence ar®ISMISSED WITH PREJUDICE .

It is furtherORDERED that Plaintiff's 81983 claim for warrdgless entry in violation of his
Fourth Amendment rights BISMISSED WITH PREJUDICE as to Trooper William Priest.

It is further ORDERED that Defendant William Priest iDISMISSED WITH
PREJUDICE.

It is furtherORDERED that the Court’s scheduling orderABENDED as follows:

Motions in limine due: January 3, 2012

Final Pretrial Order and Jury Instructions Due: January 17, 2012

Final Pretrial Conference: January 24, 2012 at 3:00 p.m.
Jury Trial: February 7, 2012 at 8:30 a.m.

s/Thomas L. Ludington
THOMAS L. LUDINGTON
United States District Judge

Dated: November 1, 2011

-17-



-18-



