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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
ROBERT OWCZARZAK,

Plaintiff, Case Number 10-12835
V. Honorable Thomas L. Ludington

ST. MARY’S OF MICHIGAN,

Defendant.
/

OPINION AND ORDER GRANTING DEFENDANT’'S MOTION FOR SUMMARY
JUDGMENT, DECLINING JURISDICTION OVER PLAINTIFF'S STATE LAW
CLAIM, AND CANCELING HEARING

On July 19, 2010, Plaintiff Robert Owczarzhlled a complaint against St. Mary’s of
Michigan (“St. Mary’s” or “Defendant”), allegintipat his employment as a registered nurse (“RN")
was wrongfully terminated on the basis of his gemaeiolation Title VII of the Civil Rights Act
of 1964 and Michigan’s Elliot Larsen Civil Rightgt (the “ELCRA”). Defendant filed a motion
for summary judgment on May 26, 2011. ECF No. 9. Defendant argues that Plaintiff cannot
establish a prima facie case of reverse sex distaiion because he cannot establish that St. Mary’s
is the “unusual employer” who discriminates agatimsimajority, that he met St. Mary’s reasonable
expectations, or that a similarly situated person not in the protected class was treated more
favorably. Plaintiff filed a rggonse on June 16, 2011, contendinghledias sufficient evidence that
St. Mary’s discriminated against him based orgeisder and that St. Mary’s proffered reasons for
termination of his employment are pretextualature. ECF No. 11. Defendant filed a reply on June
30, 2011. ECF No. 12.

The Court has reviewed the parties’ subnoissiand finds that the facts and the law have

been sufficiently set forth in the motion pap€erbe Court concludes that oral argument will not aid
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in the disposition of the motion. Accordingly, it@GRDERED that the motion be decided on the
papers submitted. E.D. Mich. LR 7.1(f)(2). Foe reasons provided herein, the Court will grant
Defendant’s motion for summary judgment on Riéfis Title VII claim and decline jurisdiction
over Plaintiff's state law claim.

I.  Facts

Plaintiff was hired by St. Mary’s as aat will” RN on August 11, 2000. During the course
of Plaintiffs employment with St. Mary’s he wa#t in the Sixth Floor Intensive Care Unit and in
the Emergency Department. He was a RN irEtimergency Department at the time his employment
was terminated. While employed in the Emergeepartment, Plaintiff was supervised by male
Nurse Manager Shane Hunt. Plaintiff's perforemwas consistently scored higher than the score
of 300 required for a passing evaluation. ECF No. 11 Ex. 2 at 17-19.

When Plaintiff began his employment at St. Mary’s he was provided a copy of St. Mary’s
Associate Handbook that contains an Equal Empéntr®pportunity policy which includes a policy
against harassment and discrimination. The Handbook also outlines various unacceptable employee
conduct for which discipline may result, up to and including discharge. This misconduct includes,
but is not limited to, “(1) (use of) inappropriatencduct or language . . . (3) failure to notify manager
of absence or tardiness. ECF No. 9 Ex. B a#34St. Mary’s also uses progressive discipline to
allow employees to recognize and correct lesser misconduct and prevent further discipline or
termination. Plaintiff acknowledged in writing his awareness of St. Mary’s policies and his
agreement to abide by those standards of corduatcondition of employment. ECF No. 9 Ex. B
at 36

Plaintiff received a verbal reprimand for egs&e absenteeism in violation of St. Mary’s



policies on July 12, 2011. Plaintiff continued twdattendance problems, resulting in his August
15, 2011 Performance Improvement Rl&iP”). The PIP stated thBlaintiff needed to “(1) attend

& enter all mandatory competencies (2) assist in [] critical care LOS by early identification of
potential trach . . . pts and early proactive kissge planning (3) follow care management model
as it was intended including goal of shift dekgya follow-up notes (4) attend an educational
program that will enlarge clinical practice (®ntinue to maintain calm professional environment.
ECF No. 9 Ex. B at 33-34. Plaintiff receivedubsequent reprimand for excessive absenteeism,
which noted that “further call ins before Janua7, 2002, will result in suspension.” ECF No. 9
Ex. B at 30. Plaintiff did not have any additibnall-in absences before January 17, 2002, but did
receive three medication documentation discrepancies for incidents that occurred on January 4,
February 22, and February 25, 2002 involving the drugs Dilaudid, Vicodin, and Phenergan.

On March 4 and 5, 2002, Pldfhagain was absent from wioresulting in another written
reprimand for excessive absenteeism. The written reprimand provided that “any additional
absen[ces] from work prior to May 21 [2002] wiisult in suspension without pay.” ECF No. 9 Ex.

B at 29. Plaintiff’'s attendance then improved. On September 10, 2002, however, he was reported
as engaging in unprofessional conduct by coming “into work with a very bad attitude like always.
He was very upset about going to Court, wdkngeat patients while sang I’'m gonna find another
job this is bullshit . . . he said write it up and | don’t give a shit . . losing it and ranting and raving
at night . . . patient in ward said always yellangl loud and he scares me.” ECF No. 9 Ex. B at 28-
29.

Plaintiff received his third written reprimd for excessive absenteeism on October 23, 2002

and his attendance again improved in 2003. ECF Ex. B at 26. In 2004, Plaintiff's attendance



problems resumed. As of November 9, 2004, PRihéid a total of nine unauthorized absences
which is a terminable offense under St. Ma#tseentism Policy. ECF No. 9 Ex B. at 25, 47. St.
Mary’s, however, elected to give Plaintiff aufrth written reprimand in lieu of termination.
Plaintiff's absences continued and on Decer8b2004, he was given a fifth written reprimand for
an additional eight unauthorized absences. EGPRNEX. B at 24. St. Mary’s again decided not to
terminate Plaintiff's employment but insteadliected to re-educate Plaintiff on St. Mary’s
Abseentism Policy. In an attempt to change Plaintiff s misbehavior, St. Mary’s re-educated Plaintiff
and had him acknowledge in writing St. Mary’s Absenteeism Padticy.

On April 4, 2005, Plaintiff received a seconaha warning for six unauthorized absences
that occurred between June 13, 2004 and ApgD05. ECF No. 9 Ex. B at 23. Plaintiff received
athird documented verbal warning for six unauthorized absences that occurred between July 3, 2004
and June 17, 2005. ECF No. 9 Ex. B at 22. St. Maxy'eective action was to provide Plaintiff with
job responsibility counseling and a fourth vervalning for unauthorized absence on July 20, 2005.
ECF No. 9 Ex. B at 20. PIdiff then received a sixth written warning on February 10, 2006 for
absenteeism, a two-shift suspension on February 10, 2006 for abseenteeism, a documented
suspension on May 3, 2006 for absenteeism, and a fifth verbal warning for tardiness on May 22,
2006. ECF No. 9 Ex. B at 15-18.

OnJune 7, 2006, Plaintiff was absent from waithiout authorization for the ninth time that
year. St. Mary’s again elected not to termenBtaintiff's employment and gave him “one more
chance to improve [his] attendance.” ECF N&9B at 14. Plaintiff was given a “Last Chance
Agreement (“LCA”), which he signed on June 8, 2006 The LCA stated:

Under the terms of the LCA, you may incur no more than one (1) unscheduled
absence for a period of six (6) monthenfr the date of this agreement or until
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December 7, 2006 or your employment will be terminated. . . After the expiration

and satisfactory completion of this six (6) month period, you must report any

occurrence of absence to your manager or the manager’s designee in accordance with

the Division of Nursing call-in policy . . . .”
Id. Plaintiff did not have any unauthorized absesnduring the period covered by the LCA but was
absent without authorization the day after he deted the terms of his LA Plaintiff received a
written reprimand for excessive absentee@mDecember 18, 2006. ECF No. 9 Ex. B at 13.
Plaintiff subsequently received a sixth verlarning on February 20, 2007 for absenteeism, a
seventh verbal warning on August 21, 2007, for atessm, a suspension corrective action for
absenteeism on January 10, 2008, an eighth verbal warning on May 2, 2008 for absenteeism, an
eighth written warning on May 27, 20@8 absenteeism, and a niérbal warning on October 16,
2008 for absenteeism. ECF No. 9 Ex. B at 4-12inRff also had three documented instances of
inappropriate behavior and poor job penhance on August 12, 2007, February 5, 2008 and
November 8, 2008. ECF No. 9 Ex. B at 3, 8, 10.

On December 31, 2008, Plaintiff was involved igesiies of interactions that St. Mary’s
described as “intimidating and coercive behavior” while using obscene and abusive language
towards coworkers. The interactions were described by the co-staff members as follows:

. Plaintiff exploded at triage nurse, Mamie Caballero, RN, immediately after she
placed a suicidal patient into Room 12r Hespital policy at the time, this was the

only room that this suicidal patient couldfdaced into. Plaintiff, while pointing his

finger in Ms. Cabellero’s face, loudly exclaimed “I have admitted 12 mother fuc*ing

patients today and you didn’t have to put another patient in my room.” When Ms.

Cabellero told him that he did not need to speak to her that way and that she was

going to write him up, Plaintiff yelled “fuang write me up, go for it, fuc*ing try it,

don’t bother me any. Plaintiff then stormaalvn the hall in front of numerous other

staff members, patients, and patient’s families.

. Aaron Brown, a flight care EMT, witnessed Plaintiffs misconduct, including

throwing property, that he described asnelt-down, “off the wall” and as so
extreme that Mr. Brown felt he had to staythe emergency department because he
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was fearful of what Plaintiff would do next.

. Plaintiff yelled at Meaghen Grandy, Emergency Room Technician, “What are you

doing? Don’t be moving my patients ine god damn hall just because you need

room for someone else. No one is goingnove my fuc*ing patients out of my

rooms.”

. Plaintiff came charging out of a patient’'s room to confront Ms. Grandy yelling

“thanks for putting my fuc*ing patient into seizure precautions Meaghen | guess |

just have to do everything my fuc*inglssince the techs are fuc*ing useless.”

Plaintiff then proceeded to tell Ms. Graniiyat he was going to be sure to let Mr.

Hunt know and that she woube “dealt with.” This confrontation between Plaintiff

and Ms. Grandy was witnessed by both patients and co-workers.

ECF No. 9 at 19. Ms. Gandy and Ms. Caballero fdbdse/assault incident reports with St. Mary’s
management based on Plaintiff's conduct. Mel@smmer, a Registered Nurse, also complained
about Plaintiff's inappropriate bavior that day. Plaintiff’snisconduct, however, was not limited

to interactions with co-workers. Plaintiff wavitnessed forcefully pushing an elderly, eighty-pound
patient’s legs causing her to hit her head and both knees on the side rail of her bed. On January 2,
2009, a paralyzed patient filed a complaint alveagiving unprofessional treatment from Plaintiff

in St. Mary’s emergency department.

As a result of the complaints about Pldirgipoor performance and disruptive behavior on
December 31, 2008, Plaintiff s Supervisor, Mr. Himterviewed Plaintiff, the complainants, and
witnesses. Stephanie Peters from St. Mary’'s Human Resources Department assisted with the
investigation. On January 6, 2009, Mr. Hunt and Msters interviewed Plaintiff to obtain his
version of the events and asked Plaintiff to provide a written account of his events. Following his
interview, Plaintiff was placed on administrative leave while Mr. Hunt continued to investigate. As

a result of the investigation, Mr. Hunt concludidt it was necessary to terminate Plaintiff's

employment. Ms. Peters and Sharon Marx, the Director of Patient Care Services who oversees the



Emergency Department, approved Mr. Hunegidion to terminate Plaintiff's employment.

On January 8, 2009, Plaintiff met with Mr. Huarid Ms. Peters. PIdiff gave Mr. Hunt a
written document detailing his version of the evemitéch Mr. Hunt reviewed before the meeting
commenced. In his version, Plaintiff admittéidguess fuck you came out” when speaking to Ms.
Caballero on December 31, 2008. Plaintiff later testtied he stated “what the fuck?” in front of
another nurse. The other nurse thad those in the immediate area aware of what Plaintiff said.
Mr. Hunt informed Plaintiff that his employmenas being terminated for misconduct in violation
of St. Mary’s policies. Plaintiff's final notice aforrective action that he received at the meeting
described his termination for “intimidating and coercive behavior” in a patient care area towards
staff members and inappropriate behavior including the use of obscene language and/or abusive
language witnessed by patients. BQ¥ 9 at 10. Plaintiff inquiredlhy he was not given any anger
management counseling as he believed that approximately ten female nurses were given anger
management counseling as opposed to terminatienwsfing profanity. Platiff did not receive a
response other than Mr. Hunt acknowledging thextetthad not been any problems with his nursing
skills.

Plaintiff testified that he had trouble locating subsequent employment for months because
the Saginaw area hospitals “wouldn’t talk to himdome reason.” ECF No. 9 Ex. A at 8. Plaintiff
was, however, offered a full-time nursing position vitt benefits at Saginaw Covenant Hospital
within a month after his employment was terminated at St. Ma’'at 95-96. Covenant withdrew
its offer of employment after Plaintiff tested positive for marijuana. A year later, after Plaintiff

passed another drug test, Plaintiff was hired by Covenant.



Il.  Standard of Review

A motion for summary judgment should be grahnifethe movant shows that “there is no
genuine dispute as to any material fact andrbeant is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). A party asserting thaa €annot be proven orgenuinely disputed must
support the assertion by “showing that the matedaéd do not establish the absence or presence
of a genuine dispute, or that an adversgypzannot produce admissible evidence to support the
fact.” Fed. R. Civ. P. 56(c)(1)(B). The padeeking summary judgment has the initial burden of
informing the Court of the basis for its motiand identifying where to look in the record for
relevant facts “which it believes demonstrate détisence of a genuine issue of material fact.”
Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). The burden then shifts to the opposing party
who must “set out specific facts showing a geeussue for trial.” Fed. R. Civ. Pro. 56(e)(2);
Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986). If tlopposing party fails to raise
genuine issues of fact and the record indictitesnoving party is entitled to judgment as a matter
of law, the court shall grant summary judgmeftderson477 U.S. at 250.

The court must view the evidence and drdiwesmsonable inferences in favor of the non-
moving party and determine “whether the evidegp@sents a sufficient disagreement to require
submission to a jury or whether it is so one-sided that one party must prevail as a matter of law.”
Anderson477 U.S. at 251-52. The party opposing the motion may not “rely on the hope that the
trier of fact will disbelieve the movant’s denifl a disputed fact” but must make an affirmative
showing with proper evidence in order to defeat the mo&treet v. J.C. Bradford & C0o886 F.2d
1472, 1479 (6th Cir. 1989). A party opposingation for summary judgment must designate

specific facts in affidavits, depositions, or other factual material showing “evidence on which the



jury could reasonablyriid for the plaintiff.” Anderson477 U.S. at 252. The application of Rule 56
extends to employment-related cases, and chavis granted summary judgment for employers in
disability discrimination and retaliation cas8ee e.g. Walsh v. United Parcel SeP@1 F.3d 718,
724 (6th Cir. 2000) (affirming summary judgment on a disability cla@apita v. Yellow Freight
System, In¢903 F.2d 1064 (6th Cir. 1990) (affirming summary judgment on a retaliation claim).
[ll.  Discussion
A. Plaintiff's Prima Facie Case of Reverse Sex Discrimination

Title VIl prohibits an employer from discrimating against an employee on the basis of an
employee’s sex. 42 U.S.C. § 2000e-2(a)(1). In Nilecases, the federal courts have utilized the
burden-shifting framework set forth McDonnell Douglas Corp. v. Gregdll U.S. 792, 802-05
(1973). Typically, a plaintiff may avail himself af rebuttable presumption of discrimination by
introducing evidence that he was @ member of a protected class; (2) subject to an adverse
employment action; (3) qualified for the positiand (4) was replaced by a person outside the
protected class or treated differently trgmilarly situated non-protected employe@#ite v.
Baxter Healthcare Corp533 F.3d 381, 391 (6th Cir. 2008).

However, the first element of the prima facie case is modified in reverse discrimination
claims. Murray v. Thistledown Racing Club, In@70 F.2d 63, 67 (6th CiL985). A “ ‘reverse
discrimination’ complainant bears the burden of demonstrating that he was intentionally
discriminated against ‘despite his majority statudd.”at 67. Accordingly, the first prong of the
prima facie case “is established upon a shgwthat ‘background circumstances support the
suspicion that the defendant is that unusual employer who discriminates against the majority,” and

upon a showing that the employer treated differesmiployees who were similarly situated but not



members of the protected groufd”
1. First Prima Facie Element

Defendant contends that, in the instant case, Plaintiff cannot satisfy the first prong of the
prima facie test for a reverse discriminationmmaince St. Mary’s is not the unusual employer who
discriminates against the majority. With respect to the first required element, the Sixth Circuit has
not developed a bright line test for what constitutes “background circumstances” in a reverse
discrimination case. However, Defendant notes thaambetti v Cuyahoga Cmty. Collegi4
F.3d 249 (6th Cir. 2002), the Sixth Circuit fouratkground circumstances sufficient to establish
a prima facie case of reverse discrimination whieeeplaintiff was white and the person in charge
of hiring was African-American. Similarly, iRlumb v. Potter2005 U.S. Dist. LEXIS 24553 (E.D.
Mich. 2005), the court found background circumstances sgficient to estalsh the first required
prima facie element of a reverse discriminatiolufa-to-promote case where the plaintiff was male
and a female was responsible for plaintiff ®motion. Defendant contends that Plaintiff might
establish “background circumstances” to demonsthatieSt. Mary’s is that unusual employer who
discriminates against themajority if he is able to demonstrate that the person in charge of
terminating his employment in January 2009 was a female. In this case, all the discipline that
Plaintiff received from January 10, 2008, until t@smination on January 8, 2009, was the result of
decisions by his male Nurse Manager, Mr. Hunt. Thus, Defendant argues that Plaintiff is unable to
prove the first prima facie element of a reverse discrimination claim under Title VII.

Plaintiff responds that Defendant incorrectly limits the application of the “background
circumstances” analysis to the gender of iesvisor which ignores its own acknowledgment that

there is no bright line rule inighcircuit. Additionally, “[tjhe canposition of the workforce” as well

-10-



as “the sex of the plaintiff's supervisor [have been] held to constitute sufficient background
circumstances to satisfy the first prong of h&Donnel Douglasest” inTurner v. Grande Pointe
Healthcare Community2007 WL 2601386 (N.D. Ohio Sept. 10, 2007), a reverse gender
discrimination case.DeBiasi v. Charter County of Wayr&87 F. Supp. 2d 903, 917 (E.D. Mich.
2008). The Sixth Circuit has also looked to statistical evidence to demonstrate that the employer
considered race in making employment decisiBeg Sutherland v. Mich. Dep’t of TreasuB$4

F.3d 603 (6th Cir. 2003ut see Rivette v. Unitestates Postal Servicé25 F. Supp. 768 (E.D.

Mich. 1986) (finding that there was no evidencat tace was contemplated in decision making
because there was no evidence that the decisioefsialere aware of any racial problems at the
facility).

Plaintiff contends that the cqrasition of the workforce in thestant case is relevant, as is
the fact that the witnesses relied upon in thestigation leading to Plaintiff’'s termination were
female. Plaintiff also emphasizes that he is andrten females that used profanity or obscene
language in the workplace, either in front ohe&t employees or patients, but were given the
opportunity to attend anger management classasdim termination. Plaintiff submits that this
constitutes sufficient “background circumstancagiorting the conclusion that Defendant is an
unusual employer that discriminates against the majority.

In reply, Defendant argues that compositiothefworkforce, standing alone, is insufficient
evidence of St. Mary’s being the unusual employer who discriminates against the majority. In
Turnerthe composition of the workforcand the sex of the plaintiff's supervisor were held to
constitute sufficient evidence. Similarly,DeBiasi the court found that thten years of statistical

evidence of the applicant’s gender/race and the supervisor’'s gender/race raised a question of fact.
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Similarly, in Sutherlang valid statistical data created a quastof racial bias. In the present case,

the decision-maker, Mr. Hunt is male and Pi#fifias presented no valid statistical evidence of
discrimination. For statistics to be valid in a discrimination case, “both the methodology and the
explanatory power of the statistical analysis must be sufficient to permit an inference of
discrimination.”Simpson v. Midland-Ross Corp23 F.2d 937, 944 (6th Cir.1987). Plaintiff has not
presented any expert statistical testimony or standard-deviation methodology to support evidence
of St. Mary’s discriminating against the majp. Employee statistics unaccompanied by evidence
regarding specific relevant factors lack probative vaiee Grano v. Dept. of Dev. of City of
Columbus637 F.2d 1073, 1078 (6th Cir. 1980). Plaintifhias unable to prove the first prima facie
element of a reverse discrimination claim under Title VII.

Plaintiff, in summary, has not established that St. Mary’s is the unusual employer that
discriminates against the majority. Plaintiff gibs that ten females were offered anger management
after using obscene language in lieu of terminabioihSt. Mary’s has also noted that three male
nurses were provided anger management classe&lhsThe fact that the workforce and the
witnesses to the incident resulting in Plaintiff's termination were predominantly female, standing
alone, is insufficient evidence to establisle first prong of the prima facie case. Moreover,
Plaintiff's supervisor is male, one of the witnesses to the incident is male, and three male nurses
were provided anger management classes after using obscene language in lieu of termination.
Plaintiff has not offered any atlidnal statistical evidence to permit an inference of discrimination.
There is nothing in the record to suggest thaMary’s discriminates against the majority in this

case and Defendant’'s motion for summary judgment will be granted.
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2. Third Prima Facie Element

Defendant also contends that Plaintiff caresifiblish the third element of the prima facie
case for discrimination under thcDonnell Douglasstandard because he was not qualified for
his position as an emergency department registered 13#8éAng v. Proctor & Gamble C832
F.2d 540, 548-49 (6th Cir. 1991) (employee did sledw prima facie case when he was not
performing to his employer’s satisfactiobMcDonald v. Union Camp Cori898 F. 2d 1155, 1160
(6th Cir. 1990) (employee “must prove that he was performing his job at a level which met his
employer’s legitimate expectations”). In this case, Plaintiff committed repeated violations of St.
Mary’s established rules of conduct, even afieing counseled aboutshpoor work performance
which demonstrates that he did not meet reasonable job expectations. Since he was not meeting
expectations, as required by the third prong oMbBonnell Douglasormula, Defendant submits
that he cannot establish a prima facie casseafdiscrimination under either Title VII or the
ELCRA.

Plaintiff emphasizes that there is no evidence to suggest that he was not adequately
performing his job responsibilities as a nurse, as his clinical skills were “not at issue” in his
termination. ECF No. 11 Ex. 539. Plaintiff does not addressferdant’s argument that he was
not meeting expectations because of his violations of St. Mary’s established rules of conduct.

Although Plaintiff was adequately qualified wittspect to his clinical skills, his disciplinary
record reflects that he was not meeting St. Mang@sonable expectations, especially with respect
to his attendance. St. Mary’sqwided Plaintiff with its rules of conduct and offered him counseling
in order to correct his behavioral deficieesi which proved unsuccessful. Because Plaintiff is

unable to meet the third elemeafthe prima facie case for dremination, Defendant’s motion for
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summary judgment will be granted.
3. Fourth Prima Facie Element

Defendants also contend that, even if isstaned that St. Mary’s was the unusual employer
who discriminates against the majority and fRintiff was qualified, he still cannot establish a
prima facie case of sex discrimination as he is wn@béstablish that he was treated differently than
similarly situated female employees under the same circumstances. “To be deemed ‘similarly
situated,’ [the] individuals with whom [Plaintif§eeks to compare his treatment must have dealt
with the same supervisor, have been subject to the same standards and have engaged in the same
conduct without such differentiating or mitigagi circumstances that would distinguish their
conduct or the employer’s treatment of them fotitchell v. Toledo Hosp964 F.2d 577 (6th Cir.
1992);see also Noble v. Brinker Intlnc., 391 F.3d 715, 729 (6th Cir. 2004). Therefore, Plaintiff
would have to compare himself to a fem&mergency Room RN who reported to the same
supervisor, Mr. Hunt, and who engaged in theesanisconduct that he engaged in and who was not
terminated. Specifically, Defendant contends ®laintiff would have to compare himself to a
female Emergency Room RN who had engageldemmisconduct outlined in the factual portion of
this opinion.

As evidence to satisfy the fdbrprong of a prima facie cag&laintiff has identified several
female RNs as having been treateare favorably for similar miscondut8pecifically, Plaintiff
contends that these individuals were treated differently because they participated in anger

management for using profanity in the workplacel he was not afforded the same treatment. Of

! Plaintiff, however, also identified sevenadle employees at St. Mary’s who were offered
anger management, which Defendant contends militates against his argument that men were
somehow singled out and discriminated against.
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each of the allegedly similarly situation employees, only one was supervised by Plaintiff's
supervisors, Mr. Hunt. Plaintiff also has not offé any evidence to establish that this individual,
Ms. Brown, engaged in the same conduct am#flawithout any differentiating or mitigating
circumstances. Defendant notes that Ms. Brald not engage in intimidating and coercive
misconduct which caused emergency room staff teddl of her and to file formal abuse/assault
complaints. Ms. Brown instead acknowledged responsibility for her actions and changed her
behavior. ECF No. 9 Ex. F. Defendant contendsRkantiff’'s conclusonallegations and subjective
beliefs are “wholly insufficient evidence to establaclaim of discrimination as a matter of law.”
Mitchell at 585. Instead, Defendant contends thatethis no alleged “comparable” employee who
engaged the same misconduct and was not tatednand St. Mary’s is entitled to summary
judgment.

Plaintiff responds that he need not be sirlylaituation in all respects to an employee
outside his protected class, but is required to piteateall of the relevant aspects of his employment
situation were ‘nearly identical’ to thosé [the non-minority’s] employment situatiorPierce v.
Commonwealth Life Ins. GalO F.3d 796, 802 (6th Cir. 1994). Pidlif emphasizes that Defendant
did not rely upon his discipline history in deciding to terminate Plaintiffs employment and
Plaintiff's discipline history is thus irrelevant to the instant analysis. Plaintiff contends that the
relevant aspects of his employment includefthiewing factors of comparison: (1) whether the
employee worked as a nurse; (2) whether the @yepl used profanity in the workplace in front of
co-workers or patients; (3) whether Defendant offered the employee an opportunity to take anger
management classes in lieu of termination;@avhether Defendant terminated the employee for

using profane language in the workplace. Plaintiff worked as a nurse and allegedly used profane
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language in front of other co-workers; howeBegfendant failed to offer Plaintiff any opportunity
to take anger management classes. Moreovdegndant ignored Plaintiff's requests that he be
offered such an option. Plaintiff contends thatddeant’s lack of guidance on how to decide which
employees can take anger management classes evidences that Defendant has disparately treated
Plaintiff by providing an additionddenefit to female employees. Defendant requests that the Court
decline to implement the factors that Plaintiffs proffered, without citation to legal authority,
because the factors ignore established precedent.

Plaintiff's view of a “similarly situated ndividual is too narrow. He does not acknowledge
that he has not identified any individuals who similarly engaged in intimidating and coercive
behavior towards other staff membdrlaintiff focuses only on the use of profanity in the workplace
which was not the sole basis for termination oEnmployment. The fact that St. Mary’s has offered
anger management classes to both male and female nurses—whether dealing with the same
supervisor or another supervisor—for using anaf language in the workplace is thus insufficient
to establish that Plaintiff was treated differentigin similarly situated female employees under the
same circumstances.

B. St. Mary’s Legitimate, Non-discrminatory Reason for Plaintiff's Termination

If Plaintiff were able to meet his burden égtablish a prima facie case of reverse sex
discrimination, the burdemvould then shift to St. Mary’s to determine a legitimate, non-
discriminatory reason for terminating Plaintiff’'s employmétitdulnour v. Campbell Soup Supply
Co, 502 F.3d 496, 502 (6th Cir. 2007). Defendant emphasizes that the same reasons that support
its contention that Plaintiff was not meetingrigesonable expectations also provide a legitimate,

non-discriminatory business reason for terminating his employment.
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More specifically, Defendant emphasizes its unusual efforts, including verbal warnings,
written warnings, suspensions, the last chance agreement, and the PIPs prior to terminating
Plaintiffs employment. When determining whether an employment decision is legitimate and
non-discriminatory, courts must not analyzesbendness of that decision or second guess whether
the employment decision was “wide, shrewd, prudent, or compet@ooper v. City of North
Olmsted 795 F.2d 1265,1271-72 (6th Cir. 1986) (“[t]reud should not put itself in a position of
judging the correctness of the defendaatBon in discharging plaintiffighappell v. GTE Products
Corp., 803 F.2d 261, 266 (6th Cir. 1986}rt. denied480 U.S. 919 (1987).

Courts have determined that a terminatttue to poor job performance is a legitimate
defense to a discrimination claim, and Defendagues that Plaintiff's misconduct provides St.
Mary’s with a legitimate, nondiscriminatory reasfor his termination based on his inappropriate
and unprofessional misconduee Danielson v. City of Lorrgi®38 F. 2d 681 (6th Cir. 1991)
(“Workers who poorly perform thejobs will not be insulated from dismissal simply because they
are members of [a] protected ... group.”). St. Mary’s emphasizes that it demonstrated a great deal
of patience with Plaintiff's lengthy and documentigstiplinary history until Plaintiff escalated his
misconduct to cause his co-workers to feel tlenead. Indeed, the record corroborates Defendant’s
assertion that it had a legitimate, nondiscriminategson for Plaintiff's termination based on the
December 31, 2008 incident where Plaintiff usbdcene language in the workplace and engaged
in intimidating and coercive behavior towards other staff members. Defendant also references
Plaintiff's disciplinary history as a reason for his termination, but these reasons were not cited in

Plaintiff's notice of termination.
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C. Plaintiff's Contention that St. Mary’s Reason for His Termination is Mere Pretext

Because St. Mary’s has demonstrated legigmabn-discriminatory reasons for Plaintiffs
termination, Plaintiff has the burden to establish that the Hospital's proffered reasons are mere
pretext.Anthony v. BTRAuto. Sealing Sys.,. 1839 F.3d 506,515 (6th Cir. 2003). In the Sixth
Circuit, “a plaintiff can show pretext in thredeanrelated ways: (1) that the proffered reasons had
no basis in fact, (2) that the proffered reasodsdi actually motivate the employer’s action, or (3)
that they were insufficient to motivate the employer’s acti@mén v. Dow Chem. G&80 F.3d
394, 400 (6th Cir. 2009). To avoid summary judgtnBrtaintiff “must produce sufficient evidence
from which a jury could reasonably reject Blary’s explanation of why it fired [him].Id. The
guestion for courts when evaluating claimsligfged pretext “is always whether the employer made
up its stated reason to conceal intentional [discriminatide] &t 400 n.4.

“[A]s long as an employer has an honest béti@k proffered non-discriminatory reason for
discharging an employee, the employee cannot establish that the reason was pretextual simply
because it is ultimately shown to be incorrebtdjewski v. Automatic Data Processing, \ri€74
F.3d 1106, 1117 (6th Cir. 2000postberns v. United Parcel Servs.,.|A66 F. App’x 783 (6th Cir.
2006). In other words, “when an employer reasonabtl honestly relies on particularized facts in
making an employment decision, it is entitled to summary judgment on pretext even if its conclusion
is later shown to be mistaken, foolish, trivial, or baseleGfén 580 F.3d at 401 (quotation
omitted). Thus, “[a]n employee’s opinion that he wd perform poorly is irrelevant to establishing
pretext where the employer reasonably reliedspacific facts before it indicating that the
employee’s performance was pod@tbockman v. Oakcrest Dental Ctr., B.480 F.3d 791, 802 (6th

Cir. 2007);see also Hendrick v. W. Reserve Care 3%&,F.3d 444, 462 (6th Cir. 2004) (the role
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of the Courtis “notto act as a ‘super personnel department’ that second guesses employers’ business
judgments.”).

Here, Defendant contends that it made aaealsly informed decision as to the emergency
department staff's complaints of Plaintiff'stexme misconduct. Plaintiff responds that Defendant’s
legitimate, nondiscriminatory reason for ternting his employment is “unworthy of credence.”
Cline v. Catholic Diocese of Toled®06 F.3d 651, 658 (6th Cir. 2000). In other words, Plaintiff
contends that he is able to demonstrate thatfunination was a motivating factor for the adverse
action taken by the employer toward the plaintiffytle v. Malady 458 Mich. 153, 176 (1998).
“The proofs offered in support of the prima fac&se may be sufficient to create a triable issue of
fact that the employer’s state reason is a predéesxXpng as the evidence would enable a reasonable
factfinder to infer that the employer’s decision had a discriminatory baswi v. Mich. Bell Tel.
Co,, 455 Mich. 688, 697 (1997).

Plaintiff first emphasizes th@lefendant’s explanation of its legitimate, nondiscriminatory
reason for terminating Plaintiff’'s employment igasrthat it did not rely on Plaintiff’'s prior
discipline history as the basis for his terminati®he Sixth Circuit has found that when defendants
change the explanation or provide inconsisteatsons, it constitutes evidence of pret&de
Chichewivz v. UNOVA Indus. Auto. Sys., |82 F. App’x 215, 220 (6th Cir. 2004)( “evidence of
pretext may consist of a defemia changing explanationsFox v. Certainteed Corp198 F.3d
245, 1999 WL 1111495, at *5 (6th Cir. 1999) (notingtthvidence demonstrating inconsistency in
the employer’s explanations for the plaintiff's discharge may raise an inference of pretext).

Plaintiff contends that Defendant’s attempbtuster its case by modifying the reasons it

proffered for Plaintiff’'s termination is evidence mfetext. Defendant did not base its decision on
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Plaintiff discipline history in it$Notice of Termination. Additionall Defendant’s agents testified

that Plaintiff's job performance wsanot a basis for his terminatidfaintiff asserts that he may now

rely on Defendant’s changing its reasons for termination and, hence, providing inconsistence
proffered reasons as evidence of pretext.

Plaintiff's Notice of Termination stated tHais employment was terminated because of “(1)
Inappropriate behavior in a patient care area, use of obscene language and/or abusive language
witnessed by patients and staff members; and (@yibhating and coercive behavior in the patient
care area towards staff members.” ECF No. L13EDefendant does not rely on these reasons in
articulating its legitimate, non-discriminatory reason for terminating Plaintiff’'s employment.

Additional evidence of pretext includes the fiat Defendant did naonsider Plaintiff's
version of the relevant events before terrimgahis employment. Instead, Defendant relied solely
upon the complaints of the female nurses reporting Plaintiff which does not comport with Ms.
Marx’s testimony that she would expect the inigegor to ask the accused employee for his version
of events and that getting both sides of the dibwith St. Mary’s values. ECF No. 11 Ex. 2 at 6.
This, according to Plaintiff, demonstrates Defartt&aindifference in discovering the full version
of the incident and it relied only upon the females’ accusations.

Plaintiff also argues that in deciding not to offer Plaintiff anger management classes in lieu
of termination, Defendant violated its Equal loyment Opportunity Policy. The policy states that
“[elmployment decisions involving associatesS#int Mary’s . . . will be made on the basis of
individual merit, skill and qualification.” ECF N8.Ex. B at 0435. By not considering Plaintiff for
anger management classes, Defendant did noidssriss individual merit, skill and qualification

even though Defendant characterized Plaintiffase“of the best nurses.” An employer’s failure
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to follow its policies can also constitute relevant evidence of pr&e®oer v. Musashi Auto Parts
124 F. App’x 387, 394 (6th Cir. 2005).

In reply, Defendant emphasizes that the dosnied reason for terminating his employment
included intimidating and coercive behavior towastdgf members in violatn of St. Mary’s Equal
Opportunity Policy. Plaintiff's behavior caused hisworkers to be frightened and file complaints
for abusive and assaultive behavior. St. MaBdgsial Opportunity Policy provides that, along with
consideration of individual merit, skill and quadiition, it will consider factors such as prior job
“performance, attitude, [and] ability to work witithers” in making decisions. ECF No. 9 Ex. A
at 435. Plaintiff's argument that pretext is estddadts by his good clinical skills is contrary to the
law which provides that merely because an employee does some things well, it does not mean that
any other reasons justifying his termination constitute a pretext for discriminateal v. Dow
Jones & Ca.86 F. App’x 61 (6th Cir. 2004). This is esgally true when a nurse has shortcomings
in important areas such as an inability to@eng with his nursing team, supervisor, patients and
their families.

In the course of its investigation, Defendatso interviewed a male EMT, Aaron Brown,
who witnessed Plaintiff’s misconduct. The destioips of the events provided by Mr. Brown and
the female staff were consistent, and Mr. Huntreiteed that these descriptions were more credible
than Plaintiff’'s account of the inbént. Plaintiff also has not praled evidence of the ten allegedly
comparable female employees who received angeagement as opposed to termination for using
obscene language, nor has he provided any evideatthese employees, like Plaintiff, engaged
in intimidating and coercive misconduct resulting in formal abuse and assault complaints.

However, St. Mary’s honest belief in its fiered non-discriminatory reason for Plaintiff s
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discharge is fatal to Plaintiff's pretext argumerge¥ St. Mary’s reason may have been incorrect.
Majewski v. Auto. Data Processing, In@74 F.3d 1106, 1117 (6th Cir. 2001). Plaintiff has
advanced no evidence to rebut St. Mary’s evidence that it made an honest, reasonably informed and
considered decision, based on its investigatioat Biaintiff engaged in the intimidating and
coercive behavior that caused emergency depattpersonnel to file abuse/assault complaints.
Even though St. Mary’s references Plaintiff's disicigry history in its reasons for his termination
does not, in turn, result in its ultimate decisiotetoninate Plaintiff’'s employment because of his
obscene language and intimidating and coercive behavior.
D. Plaintiff's claim for wrongful termination under Michigan law

Defendant’s motion also challenges Plaingifirongful termination claim under Michigan
law. However, because Defendants are entitisdnamary judgment on Plaintiff's Title VII claim,
the Court will decline to exercise jurisdiction over Plaintiff's state law claiBee United Mine
Workers v. Gibhs383 U.S. 715, 726 (1966)Vashington v. Stark&55 F.2d 346, 351 (6th Cir.
1988) (“It is a clear rule of thiaircuit that if a plaintiff has nagtated a federal claim, his pendant
state law claims should be dismissed.”).

IV.  Conclusion

Accordingly, Defendant’s motion for summary judgment (ECF No. GRANTED.

It is furtherORDERED that Plaintiff’s Title VIl wrongful termination claim iBISMISSED
WITH PREJUDICE .

It is furtherORDERED that jurisdiction iDECLINED over Plaintiff's state law claim.

s/Thomas L. Ludington

THOMAS L. LUDINGTON
United States District Judge

Dated: November 1, 2011
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