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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

JOHN HESCOTT, et al.,
Plaintiffs, Casélo. 10-13713
Honorabl&@homaslL. Ludington
2

CITY OF SAGINAW, et al.,

Defendants.
/

OPINION AND ORDER GRANTING IN PART , DENYING IN PART DEFENDANTS’
MOTION FOR JUDGMENT AS A MATTER OF LAW

Defendants seek judgment amatter of law. A trial was cwucted to address Plaintiffs
John and Benjamin Hescott’'s complaint aboutelddants’ 2009 demolition of their residential
property, along with the removal of the resultiabgpris to a landfill. The jury concluded the
demolition was lawful but there was no emergency requiring the removal of the debris without
first notifying Plaintiffs oracquiring a court order. &htiffs were awarded $5,000.

During the trial, at the clesof Plaintiffs’ case, Defendants moved for judgment as a
matter of law. Defendants argued that no eeable jury could corade that emergency
circumstances did not exist requiring that tthebris be removed, anthat the individual
Defendants were entitled to qualified immundyp the issue regardless. The Court took the
motion under advisement and submitted the igsuthe jury. After the jury’s verdict was
returned, Defendants renewed their motion purst@tederal Rule of Civil Procedure 50(b).

Defendants’ motion will be grarden part and denied in part.
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In 2001 Plaintiffs purchased a house in 8agi, Michigan. Thehouse was in poor
condition, and as of 2009 neithemitiff physically lived there.For a while John was able to
rent the house out to tenants, that did not last. He attempitéo sell the howesin 2008 but was
ultimately unsuccessful. Throughout this time, Johs f@eced to make frequent repairs in order
to keep the house up to code.

On July 18, 2009, a police officer was called t® #inea and he noticed that a large part of
the house’s foundation had given way. The offamrtacted Defendant City of Saginaw’s “code
enforcement” unit and reported the situationaimlffs’ house was then inspected by Defendants
Scott Crofoot and Greg Barton, who both worktfoe City. They determined that the house was
dangerous due to its dilapidated conditiong &@cause it appeared abandoned, concluded it
should be demolished. The house was destrédyadafternoon by Defenda Rohde Brothers
Excavating, Inc. Rohde Brothers reentereglfgloperty and removed the demolished house and
its contents to a landfill two days lafer.

Plaintiffs filed this action against Defdants on August 19, 2010, alleging both federal
and state law claims arising from the demolition of the residence. More specifically, Plaintiffs’
complaint spanned 18 pages and included 7 caokestion. Plaintiffs believed they were
entitled to recover the fair market value oé thome which their appraiser, Mr. Mornam G.
Thomas, concluded was around $35,000. Defendants’ appraiser concluded that the fair market
value was substantially less than $35,000. Th#gsawere ultimately unsuccessful in their
attempts to settle the claims, and trial commenced on November 6, 2012.

Over four days the jury comkered the two claims that went to trial: Plaintiffs’ claim

against Defendant City of Saginaw for invecssdemnation; and Plaintiffs’ claim against the

! The demolition occurred on a Saturday and tbellandfill was not open until Monday morning.
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City and individual Defendants John Stemp8gott Crofoot, and Gregory Barton for the
carrying away of any fixtures, personal propednd effects after thbouse was demolished.
The jury reached a unanimous verdict of no eaak action relating tdPlaintiffs’ claim for
inverse condemnation, concluding that there warergency circumstances that justified the
demolition of the residence. The jury found, lewer, that no emergency existed to justify
reentry of Plaintiffs’ property to seize the debsighout notifying Plaintifs or obtaining a court
order. The jury awarded Plaintif$5,000 for the market value of the debris.

At the close of Plaintiffs’ case, Defendantoved for judgment as a matter of law
pursuant to Federal Rule of @i¥rocedure 50(a). The Court requested that Defendants briefly
outline their motion, but did not rule from thenoé given the trial schedule. Instead, the case
was submitted to the jury. After the jury amed damages on Plaintiffs’ Fourth Amendment
claim, Defendants renewed their motion pursuartederal Rule ofivil Procedure 50(b).

Defendants assert in their renewed motionddgment as a matter of law that based on
the evidence proffered at trial, which thegiot was not refuted, no reasable jury could have
found for Plaintiffs on their Fourth Amendment atai Defendants first claim that no reasonable
jury could have concluded that emergency cirstamces did not exist aluly 20, 2009 when the
debris was removed. Second,f@®@lants argue that no reasomajlry could have concluded
the individual Defendants were not entitl® qualified immunity on the issue.

I

Federal Rule of Civil Procedure 50(a) alloavparty to move for judgment as a matter of
law “at any time before the case is submitted tquhe” Fed. R. Civ. P. 50(a)(2). Review of a
Rule 50(a) motion is governed by the sastandard as motions for summary judgment.

Anderson v. Liberty Lobby, 477 U.S. 242, 250 (1986). This Conmiist “direct a verdict if, under



the governing law, there can betlmne reasonable conclusion astltie verdict” or if there is
insufficient evidence to create a genuisgue of fact for resolution by a juryd. (citing Brady
v. Southern R. Co., 320 U.S. 476, 479-80 (1943)). Stated othexwifs‘a reasonable trier of fact
could draw only one conclusion” wh viewing the evidence in the light most favorable to the
non-moving party, judgment should geanted for the moving partyAmerican & Foreign Ins.
Co. v. Bolt, 106 F.3d 155, 157 (6th Cir. 1998ke also Jordan v. City of Cleveland, 464 F.3d
584, 594 (6th Cir. 2006).

Rule 50(b) provides that @& court does not grant a motifor judgment as a matter of
law during trial, “the court is considered to have submitted the action to the jury subject to the
court’s later deciding the legal cgtens raised by the motion. Nater than 28 days after the
entry of judgment . . . the movant may fileeanewed motion for judgment as a matter of law.”
Fed. R. Civ. P. 50(b). In rulg on a renewed motion, a court m&it) allow judgment on the
verdict, if the jury returned a verdict; (2) order a new trial; or (3) direct the entry of judgment as
a matter of law.”ld.

1l

Defendants, not surprisingly, do not contest the jury’s determination that the demolition
of the residence was justified. They do contestyever, the jury’s other conclusion: that Rohde
Brothers’ later reentry onto &htiffs’ property to remove RBIntiffs’ debris was unlawful.

A

In the Court’s August 7, 2012 Opinion &rder addressing Defendants’ motion for

summary judgment, the Court noted that the “rieyeonto the property . . . to remove the debris
. constitutes a warrantless, non-consensual seizure that was not a continuation of the same

initial seizure.” Aug. 7, 2012 Op. & OrdelOR2ECF No. 30. Thus, the later trespass onto



Plaintiffs’ property and seizure of their debris constituted a distinct entry into Plaintiffs’ land and
a Fourth Amendment violation unless exigenemergency circumstances existed.

Defendants assert that emergency wnstances did exist on July 20, 2009 which
authorized the entry and seizure. Defenslaamphasize that there was an uncapped sewer
beneath the demolished home, an open cawviyyp@e could fall into, ana@ pile of dangerous
debris that could attract children or local tles. Defendants argueathPlaintiffs did not
provide any evidence tefute this testimony, failed to showattan emergency did not exist, and
that “a reasonable trier of fact could vieaonly drawn the conclusion that emergency
circumstances existed on the datguestion.” Defs.” Mot. 6.

But Defendants’ argument ignores the féet from July 18, 2009 (when the house was
demolished) until July 20, 2009 (when the debwas seized and carried away) neither
Defendant City of Saginaw nats contractors dok any action to ddress the emergency
conditions that they suggest existed. They did guritact the Plaintiffs to request that they
address the risk. No fences reeerected, no guards weretgtaed. The evidence at trial
indicated that the demolished home remaied an open lot, unprotected, from Saturday
afternoon until the following Monday. This isfBaient evidence for a reasonable jury to
conclude that emergency circumstances did nist ex July 20, and thdhere was no necessity
to enter the property and remove debris withwatice to Plaintiffs or a court order permitting
such conduct. The jury’s determination timat emergency circumste@s existed on July 20,

2009 will be upheld.



B

Defendants’ second argumesitthat assuming emergencyatimstances did not exist on
July 20, 2009, no reasonable juyuld have concludetthat the individuaDefendants were not
entitled to qualified immuity. Defendants are correct.

Qualified immunity involves a two-step inigy First, the Court must determine
whether, based upon the applicatdev, the facts viewed in éhlight most favorable to the
Plaintiffs show that a constitutional violation has occurrBdathersv. Aey, 319 F.3d 843, 848
(6th Cir. 2003). Second, the Court must e¢des whether the viotaon involved a clearly
established constitutionaght of which a reasonable person would have knolin.

The jury concluded that both the City ath@ individual Defendast— Crofoot, Barton,
and Stemple — violated Plaiffs’ rights because no emergency situation remained when the
debris was hauled away two dagfser the house was demolished. The jury also concluded that
the individual Defendants wem@bjectively unreasonable in cdading that an emergency did
exist at that time See Jury Verdict Form, ECF No. 62.

Defendants contend, howeverattthe individual Defendantare entitled to qualified
immunity because they did not “make an eabjvely unreasonable decision to re-enter the
property to haul away Plaintiffs’ debris on aelaubsequent to the demolition, or to authorize
the same.” Defs.” Mot. 7. &ording to Defendants, these “iniual Defendants were not even
aware that such a decision had been mati.at 8. Each of the individual Defendants testified
that they did not know that Rohdrothers, the City’s agent,-entered Plaintiffs’ property on
July 20, 2009 to remove the demolished delatisthat time instead of as one “seamless

occurrence” on July 18, 2009.



In fact, both Mr. Stemple and Mr. Crofoot tiied that it is partof Rohde Brother’s

contract to remove debris and grade the prgpter conducting a demolition. For this reason,

all three individual Defendants left the preassonce Rohde Brothers had arrived and the

demolition had begun. Mr. Stemple testified as follows:

Q: When a demolition is authorized,tigat particular matter handed over to
Rohde Brothers?

A: Yes.

Q: Is it expected that they will complete the demolition start to finish, finish
meaning final grade?

A: That is correct.

Q: Do you have any knowledge of anyone from the City of Saginaw hauling
away debris from the plaiiff's property on July 267

A: No.

Q: Who hauled away debris?

A: Rohde Brothers Excavating.

Nov. 7, 2012 Trial Tr. 55. Mr. Crofoot alscstdied concerning the demolition process:

Q: Were you there through the whole time?

A: | was there until the demolition began.

Q: Okay. Who did the demolition?

A: RohdeBrothers.

Q: Any need for you to stay on the property once the demolition begins?

A: No.

Q: What's your expectation of Roh&zothers once the demolition begins?

A: They are contracted through the ditycompletely demolish, remove all
debris and final grade the property for each demolition they are assigned.

* k k k%

Q: Okay. Were you comfortable that Rohde could complete the demolition at
that point in time?

A: Absolutely.



Q:
A:

zQ 20 20 2 O 2 O

Was there any further purpose tiiati needed to be present at the
property?
Not that day, no.

Okay. Did Rohde ever call you daly 18, 2009, and tell you that they
could not haul away the debris?
| don't believe so.

Did you have any involvement with the removal of the debris?
No.

Do you know who did?
Rode.[sic]

Did you order Rohde to go and remove the debris?
Didn’t have to. It wagart of their contract thegre required to when they
demo a house.

That’s part of the start to finish.
Absolutely.

Id. at79, 82—83. Mr. Barton, the fire maed for the City of Saginaw at the time of the incident,

testified that like Mr. Crofoot, he was on scene only until the demolition began.

Qualified immunity extends to governmeoifficials’ objectively reasonable mistakes,

“regardless of whether the governmeificial’s error is a mistake daw, a mistake of fact, or a

mistake based on mixed questions of law and fadefidey v. Gassman, 693 F.3d 681, 687 (6th

Cir. 2012) (quotingPearson v. Callahan, 555 U.S. 223, 231 (2009)). In this case, it was

objectively reasonable for the &® individual Defendants to belietteat an emergency existed

requiring the demolition of Plaintiffs’ house, as estdi#d by the jury’s verdict on the issue. It

was also objectively reasonable for those thiredividuals to believe,even if they were

ultimately mistaken, that Rohde Brothersuld conduct the demolition without entering the

property on subsequent daysBecause the indidual Defendants took naction to reenter

Plaintiffs’ property on July 20, 2009 — neither eitg the property themselves nor authorizing



Rohde Brothers to do so — the three individbafendants are entitled to qualified immunity on
Plaintiffs’ Fourth Amendment claim. It was natiaa of theirs that viated Plaintiffs’ rights.

Plaintiffs respond that Rohde Brothers Wi Defendants’ agent,” Pl.’'s Resp. 14, ECF
No. 67, and that the individual Defendants aredfoge responsible for Rohde Brothers’ actions
in reentering the property. According to Pldisti even if the individual Defendants “did not
have any actual knowledge that the remnamisid not be carted away until the following
Monday . . . a principal is charged with constivge notice and knowledge ohaterial facts that
the agent obtains within the scope of the agendgl’at 15. But Rohde Brothers was not a
contractual agent of the inddual Defendants; only of Defidant City of Saginaw.See Defs.’
Mot. 4 (indicating that Rohde Bthers was Defendant City’'segt). The individual Defendants
are not charged witliRohde Brothers’ knowledge. All threestified that theyeft the scene
when demolition began, and expected denwolitto be completed by Rohde without further
involvement.

Plaintiffs contests this point as well,

It strains credibility thathe Defendants did not have any knowledge that the

remnants could not be carted away until the following Monday. . . . The

Defendants knew or should have knowmattla probability existed that Rohde

would not be able to remove the remnahisng the weekend. . . . Itis likely that

this was not the first time that the City could not demolish and remove a house in

a single day. Itis likely that this wast the first demolition that took place when

the landfill was closed. It was unreasbleato expect that the demolition would

be one seamless process, especiakyl®gun late on a Saturday afternoon.
Pls.” Resp. 15-16. These are not unreasonable simge but no evidence was elicited at trial
to substantiate them. “Thetiwhate burden of proof is on the plaintiff to show that the
defendants are not entitléd qualified immunity.” Rich v. City of Mayfield Heights, 955 F.2d
1092, 1095 (6th Cir. 1992) (citing/egener v. Covington, 933 F.2d 390, 392 (6th Cir. 1991)).

Plaintiff offers nothing but theiapparent disbelief of thedividual Defendants testimony that
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they did not know that Rohde would not finish the demolition process on July 18, 2009. Because
Plaintiffs have not satisfied their burden, judgment as a matter of law will be directed on behalf
of all three individual Defendants.

It should be emphasized that this determination will not relieve Defendant City of
Saginaw of responsibility for the Fourth Antgnent violation that did occur on July 20, 2009.
However, it was the City’s agerand not the individual Defendanthat caused the violation to
occur. The $5,000 awarded to Plaintiffs will be dghéut the City of Saginaw will be solely
responsible for the judgment.

A\

Accordingly, it iSORDERED that Defendants’ motion fouglgment as a matter of law,
ECF No. 65, iISSRANTED in part andDENIED in part.

It is furtherORDERED that judgment as a matter of |&& entered on behalf of all three
individual Defendants — Johstemple, Gregory Barton, and Scott Crofoot — regarding
Plaintiff's Fourth Amendment claim.

It is further ORDERED that Defendant City of Saginaw remains solely responsible for
the $5,000 awarded to Plaintiffs dte the City’s violation ofPlaintiffs’ Fourth Amendment

rights.

Dated: January 31, 2013 s/Thomas wdington
THOMASL. LUDINGTON
UnitedStateDistrict Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing
order was served upon each attorney or party of recorfl
herein by electronic meaus first class U.S. mail on
January 31, 2013.

s/Tracy A. Jacobs
TRACY A. JACOBS
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