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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

SHELLY GARLITZ,
Plaintiff,
CaséNumberl0-13874-BC
V. Honorabl@homasL. Ludington

ALPENA REGIONAL MEDICAL CENTER,
KATHY HIMES, and DIANE SHIELDS,

Defendants.
/

OPINION AND ORDER GRANTING IN PART AND DENYING
IN PART DEFENDANTS’ MOTlI ON FOR SUMMARY JUDGMENT

This employment dispute arises out of adimal examination administered to Plaintiff
Shelly Garlitz as a condition of her acceptiagployment with Defendant Alpena Regional
Medical Center. It is undisputed that theemnation did not go well; the dispute centers on why
Defendant then rescinded its offef employment to Plaintiff. Plaintiff contends that it was
rescinded because she refusedrswer questions posed in #eam about pregnancy, abortion,
sexual activity, birth control,ral similar subjects — all of which were posed only to female
applicants — and because she ctaimed of these questions to Defendants. Defendants contend
that the offer was revoked because of Piffisit‘attitude” — they thought her “rude.”

Alleging violations of the Araricans with Disabilities ActTitle VII (as amended by the
Pregnancy Act of 1978), the Eltiharsen Civil Rights Act, @ad 42 U.S.C. § 1983, Plaintiff
brings suit in this Court against Alpena; itsevipresident of human resources, Defendant Diane
Shields; and its recruiter, Defendant KatHimes. Defendants now move for summary

judgment. For the following reasons, the motiah be granted in part and denied in part.

Dockets.Justia.com


http://dockets.justia.com/docket/michigan/miedce/1:2010cv13874/252406/
http://docs.justia.com/cases/federal/district-courts/michigan/miedce/1:2010cv13874/252406/27/
http://dockets.justia.com/

l.

Alpena is an acute-care medical facility employing more than nine hundred people.
Plaintiff worked for Alpena as a medical tacogist from 1995 to 2007. During this twelve
year period, she generally received positive reviews. Defendants’ emphasize, however, that
“[h]er 2003 evaluation noted thatesthad ‘interpersonal difficultiésvith co-workers.” Defs.’

Br. Supp. Mot. Summ. J. 2, ECF No. 22 (“Defs.”r In pertinent p#, the 2003 evaluation
provides: “[Plaintiff] continuego perform quite well. Has worked through some interpersonal
difficulties with coworkers which seem resolve8he has good knowledge [and] work habits.”
Defs.” Mot. Ex. 2.

In May 2007, Plaintiff left Alpena to complesehool and to work as a travelling medical
technologist. Her “termination edfmployment evaluation” ratdaer quality of work, industry,
and initiative as “excellent” (the highest of fopossible ratings), her character and attitude as
“good” (the second highest posghiating), and recommended her fehire. Pl.’s Opp’n Mot.
Summ. J. Ex. 1, ECF No. 24-2.

About a year later, Plaintiff decided to reapply to Alpena. On July 18, 2008, she
completed an employment application for a&r‘gliem” job. The following week, Defendant
Himes, Alpena’s recruiter, called Plaintiff aagranged a meeting. On July 23, the two ladies
met. Himes described Plaintgfbehavior as “slightly condeswiing, very bold, very matter of
fact, just rude.” Himes Dep. 74:3-5, June 8, 2Gitfigched adefs.” Mot. Ex. 4. That day,
Himes “offered [Plaintiff] the per diem job wommence on July 30 subjgo completion of a
drug test and a medical examination.” Defs.’ Br. 2.

Prior to the medical examination, Alpena pad®rd Plaintiff with amedical history form
(Alpena form). SeeDefs.” Mot. Ex 6. The Alpena formyhich asks general questions about an
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applicant’'s medical history, instructs: “You harexeived an offer of employment conditioned
on your satisfactory completion af health assessment. The pugyo$ this assessment is to
determine whether you currently have the plaisiand mental qualifications necessary to
perform the job that has been offeredd:

Alpena also scheduled Plaiffis medical examination at HdéthWise Medical Clinic, an
independently owned clinic. Inquiring intoetirelationship between Alpena and HealthWise,
Plaintiff’'s counsel asked in Himes'’s deposition:

Q: . .. [H]ow would you describe thelationship with HealthWise Medical
Center when you were the recruiter?

A: The hospital’'s relationship?

Q: Yes.

A: Very professional.

Q: Was it a— a contractual relationship?

A: | believe so. | do not know.

Q: Okay. Did they — is HetldWise part of the hospital?
A: No.

Q: You contracted with #m to — to do physicals?

A: Correct.

Himes Dep. 19:15-20:1. Elsewherehgr deposition, Himes was asked:

Q: During the time that you were thereApena Regional Mdical Center as a
recruiter, is HealthWise Medical Centthe only place where you're aware of
that preemployment physicals took place?

No.

During the time you were there?

No.

Where — where else were employees sent?

Occasionally they could be sentAdpena Medical Arts, only if HealthWise
could not get them in.

2O20Ox

Himes Dep. 12:19-13:3attached asl.’s Opp’n Ex. 10, ECF N&5-11. Kassandra Lechel, one
of the two owners of HealthWise, clarifies thagdtthWise and Alpena have an oral contract to

supply preemployment medical examinations to Alpena.



When Plaintiff arrived for her appointmeait HealthWise on July 29, she was presented
with a second medical histofgrm (HealthWise form).SeeDefs.” Mot. Ex. 7, ECF No. 22-8.
The HealthWise form also asks a seriesgeheral questions about an applicant’'s medical
history. It goes on, however, snseparate section titlefémales— Please Completéto ask:

- Pregnant?

- Planning Pregnancy|?]

- Menstrual Flow[?]

- Date 1st Day of Last Period[?]

- Pain/ Bleeding During or After Sex[?]

- Number of: Pregnancies ___ Abortions Miscarriages __ Live Births

- Birth Control Method[?]

- B.C. Pill (Name) [?]

- Date of Last PAP Test[?]

- Date of Last Mammogram|[?]

Id. (emphasis in original). Plaintiff initiallyefused to answer these questions, informing the
receptionist: “I didn’t feel thoseere relevant to a preemploymaegitysical.” Pl.’s Dep. 52: 17—
18, Mar. 22, 2011attached asl.’s Opp’n Ex. 4 24-5. Plaintifivas then escorted back to an
examination room.

A short time later, Lechel ¢égred. A nurse practitioner, tleel worked at Alpena from
about 1995 to 2005 and co-founded HealthWise in 2Q@&hel notified Plaintiff that she would
not pass her medical examination unless shapteted all the questions on the HealthWise
form. SeePl.’s Dep. 53:1-5. Lechel explained inr flieposition that “as long as we got the
information, then that would not be a problefrhat has happened multiple times in the past and
then we hire the people.Lechel Dep. 61:22-24, June 7, 204ftached asl.’s Opp’'n Ex 10,
ECF No. 25-11. Plaintiff recounts what happened next:

[S]he said she’s not passing me unless | fitlut. At that time | just said, “Fine,

you know, if that is the case.” . . . At whipoint | started to fill out some of the
papers. Again, | got to the point where the issues about whether | plan on having



children, birth control, andlaghose questions, | didn’t feghat was relevant, | did
not fill all those out.

Pl.’s Dep. 54:23-55:8. Lechel then conducted a mediainination of Plaintiff; it lasted about
five minutes. In her deposition, Lechel discuskedimpression of Plaintiff, recalling that “she
was very paranoid and very guarded, somewastionably delusiondl Lechel Dep. 57:16—
17. At the conclusion of the examinatidechel approved Plaintiff for work.

After Plaintiff left HealthWise Lechel called Alpena angaske with Himes: *“I said |
would like to be able tpass this person but shethheld information, and | was concerned that
she was withholding information about her healtid that we had reques information about
her history.” Lechel Dep. 61:18-22.

Himes called Plaintiff and told Plaintiff nad come in the following day, July 30, 2008.
Notwithstanding this instruction, Plaintiff came into Himes’s office. Rifhiasserts that after
she arrived: “I explained that €ay Lechel and | — that | felténe was a ‘power play,” were my
words, | believe, saying — because | didwant to answer the gsgons about, you know,
again, female genecological [sic] issuesPl.’s Dep. 69:12-16. That same day, Himes sent
Plaintiff a letter revoking the offef employment. The letter provided:

Dear Shelly,

This letter is to serve as official neti&tion to you as it relates to your offer of
employment as a Medical Technologisth Alpena Regional Medical Center.

Based on preemployment guidelines ayaour denial [sic] to complete the
requirements, Alpena has opted tohaitawal [sic] our &er of employment.

Thank you for your interest ireturning to Alpena Regnal Medical Center. We
wish you well in all your endeavors.

Sincerely,
Kathy Himes
Recruiter



Pl.’s Opp’n Ex. 12, ECF No. 25-13. Defendants aauin their brief, however, “that the letter
was not an accurate reflection of why [they] dedide withdraw the offer.” Defs.” Br. at 7.
Rather, Defendants explain: “The decision was solely because of the attitude that [Plaintiff]
demonstrated in her interactiontiAlpena staff and HeathWise.ld. 6. Plaintiff disagrees,
believing her offer was rescinded,laast in part, for the reasons referenced in the letter — her
refusal to answer questions on the HealthWaen. In Plaintiff's deposition, for example,
Defendants’ counsel inquired:

Q: You don’t have any reason to riki that they withdew your offer of
employment because you're a woman?

A: Not because I'm a woman.

Q: Do you have reason to think thitaety withdrew your offer of employment
because of your refusal to answer questions about pregnancy?

A: That is just one question. $wat would be a yes about that.

Q: Okay. What is it that causes you tmkhthat your refusal to answer a question
about pregnancy was a factor in tbhecision to withdraw your offer of
employment?

A: Because that is what | complainaldout being — the reason | didn’'t want to

fill out these forms, the big factor.

Q: So in other words, the conveiisa you had with Kathy Himes that you

described earlier?

A: The conversation | had with Kathy wdgjescribed earliethat | objected to

Kathy Lechel [sic] about these typesafestions. And she was upset because
| objected to these things.
Pl.'s Dep. 101:20-102:14.

In September 2010, Plaintiff filed suit inighCourt. Following a stipulated order
permitting amendment, Plaintiff filed a six-cowsmnended complaint. Count one asserts that
Defendants violated the Americans with Disabilithed as they asked questions unrelated to her
essential job functions in preemployment medical examination. Count two asserts that
Defendants violated Title VII of the Civil Rightsct of 1964. Counts three and four assert that

Defendants violated the Elliott-Larsen Civil Rights Act as they retaliated and discriminated
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against Plaintiff. Counts e and six assert that Defemds violated 42 U.S.C. § 1983 by
infringing on Plaintiff's Fourteenth Amendmenght to privacy and her First Amendment right
to report a matter of public concern. Defemdanow move for summary judgment on each of
Plaintiff's claims. ECF No. 22.

I.

A motion for summary judgmeshould be granted if the “morntaishows that there is no
genuine dispute as to any material fact andtti@imovant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The moving pahgs the initial burden of informing the Court of
the basis for its motion, and identifying where @oK in the record for rel@nt facts “which it
believes demonstrate the absence gémruine issue of material factCelotex Corp. v. Catrett
477 U.S. 317, 323 (1986). The burden then shiftthe nonmoving party who must “set out
specific facts showing a genuine issue for trighfiderson v. Liberty Lobby, In&t77 U.S. 242,
250 (1986) (citation omitted). The party opposing totion may not “rely on the hope that the
trier of fact will disbelieve the movant’s deniafl a disputed fact” but must make an affirmative
showing with proper evidence order to defeat the motiorStreet v. J.C. Bradford & Cp886
F.2d 1472, 1479 (6th Cir. 1989). In viewing thedewce, the Court musiraw all reasonable
inferences in favor of the non-moving party ashetermine “whether the evidence presents a
sufficient disagreement to require submission farg or whether it is so one-sided that one
party must prevail as a matter of lanAhderson477 U.S. at 251-52.

I,

The Americans with Disabilities Act (ADA)rohibits employers from “discriminat[ing]
against a qualified individual with a disability besawf the disability of such individual.” 42
U.S.C. § 12112(a). Section 121idvides in pdinent part:
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2. Preemployment
A. Prohibited examination onquiry. Except as providein paragraph (3), a
covered entity shall not conduct a nediexamination omake inquiries
of a job applicant as to whether such applicant is an individual with a
disability or as to the natue severity of such disability.
B. Acceptable inquiry. A covered entitgay make preemployment inquiries
into the ability of an applicand perform job-related functions.
3. Employment entrance examination. cAvered entity may require a medical
examination after an offer of employment has been made to a job applicant

and prior to the commencement of thepdmgment duties of such applicant,
and may condition an offer of employmaemnt the results of such examination.

42 U.S.C. 88 12112(d)(2)—(3). Thus, the ADpkohibits an employer from requiring an
applicant to undergo a “preemployment” medicaramation, unless it is focused on “the ability
of the applicant to perfar job-related functions.”42 U.S.C. § 12112(d)(2kee29 C.F.R. §
1630.14(a);O’Neal v. City of New Albany293 F.3d 998, 1008 (7th Cir. 2002). Once an
employer has made an offer of employméntan applicant, however, the ADA permits
employers to require an “employment entrancangration” in which they may inquire into a
range of topics unrelated to job-rd functions. 42 U.S.C. § 12112(d)(3).

“Offer” is strictly construed in this context — the offer must be “re@’Neal, 293 F.3d
at 1008. “For purposes of 8 121d¥3), a job offer is real ithe employer has evaluated all
relevant non-medical information that it readolgacould have obtained and analyzed prior to
giving the offer.” Id. (internal quotation marks omitted) (quotiDgwns v. Mass. Bay Transp.
Auth, 13 F. Supp. 2d 130, 138 (D. Mass. 1998As the Equal Employment Opportunity
Commission (EEOC) explains:

The ADA recognizes that employers maged to conduct medical examinations

to determine if an applicant can perform certain jobs effectively and safely. The

ADA requires only that such examinatiobhe conducted as a separate, second

step of the selection process, aftar individual has nteall other job pre-
requisites.



EEOC Technical Assistance Manual on tmployment Provisions of the ADXI-4 (1992),
quoted in Leonel v. Am. Airlined00 F.3d 702, 709 (9th Cir. 2005)“Of course,” the EEOC
cautions, “there are times when an employannot reasonably obtain and evaluate all non-
medical information at the pre-offer stage. aif employer can show that is the case, the offer
would still be considered a real offerADA Enforcement Guidancreemployment Disability—
Related Questions and Medical ExaminatjioB&£OC Notice 915.002 (October 10, 1995),
reprinted INEEOC Compl. Man. (CCH) 6903, at 5371, 5378. Conseqtlg, the burden is on
the employer to demonstrate tlitatook reasonable steps to olot@nd evaluate all non-medical
information before making an offer conditioned the successful completion of a post-offer
examination.

If a “real” offer has been made, the “post-offer examination does not have to be job-
related.” O’Neal, 293 F.3d at 1008 (citing 29 C.F.R. § 1630.14(b)@&%¥also Miller v. City of
Springfield 146 F.3d 612, 615 (8th Cir. 1998) (same)).

In this case, Defendants assérat the decision to revokelaintiff's offer “was solely
because of the attitude that [Plaintiff] demonsttain her interaction ith [Alpena] staff and
HeathWise.” Defs.” Br. 6. Crucially, haver, Defendants do not assert — much less
demonstrate as a matter of law — that theyldamot reasonably obtain information regarding
Plaintiff's non-medical “attitude” problem befoBefendants extended therditional offer.

Consequently, Plaintiff is correct that a questidfact exists as to whether a “real offer”

was made to Plaintiff. Although Defendants prexddPlaintiff with a form that provided “[y]Jou

! The EEOC’s administrative interpations, though not binding on the courts, “do constitute a body of
experience and informed judgment to which courts and litigants may properly resort for guiddeciést Sav'g
Bank, FSB v. Vinsod77 U.S. 57, 65 (1986)).



have received an offer of ghoyment conditioned on your satistary completion of a health
assessment,” Defs.” Mot. Ex. 6, Defendants’ owref demonstrates that they may not have
evaluated all reasonably available non-medical information at the time the offer was made.
Likewise, although the letter rescinding MRI#Fs offer provides that “[bJased on
preemployment guidelineand your denial [sic] to complete the requirements, [Alpena] has
opted to withdrawal [sic] ourfter of employment,” Pl.’s Opmi Ex. 12, Defendants’ own brief
asserts that Plaintiff's offer vgarevoked not because she did not complete the HealthWise form,
but because of her “temperament.” Defs.’ Br. 11.

Of course, Defendants’ claim is based la@ast in part on Plaintiff's behavior at
HealthWise, where Lechel found Plaintiff éxy paranoid and very guarded, somewhat
guestionably delusional.” Lechel Dep. 57:16-1mportantly, however, Defendants’ claim is
not limited to conduct after the offer was made. They do not allege that information about
Plaintiff's “temperament” was nateasonably available beforeeth made the offer to her —
indeed, in their brief they empsiae that “[h]er 2003 evaluation teal that she had ‘interpersonal
difficulties’ with co-workers.” Defs.” Br. 2. Thus, a material question of fact exists about
whether Plaintiff received a “real” offer with the meaning of 42 U.S.C. § 12112(d)(3).
Defendants are not entitled to suamypjudgment on Plaintiff’'s ADA claim.

Seeking to avoid this conclusion, Defendaatgue that “to hold that once an offer is
made and the medical exam takes place, the offestiseal if it is revoked for any reason other
than failing the medical exam . . . is not sofied by any legal authity and would lead to
absurd results.” Defs.” Reply Br. 2, ECF Na&. To illustrate the absurdity, Defendants offer

the following hypothetical:
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[S]uppose that [Plaintiff] had stormed aftthe HealthWise Clinic, marched over

to [Alpena] and physically assaulted Himes because she was so offended by the

guestions she was asked at the physical exam. Does she seriously contend that if

she passed the physical, the ADA prohilpipena] from revoking her offer of
employment for such conduct? That is simply not the law.
Id. Defendants’ are correct — oburse — that is not the lawBut Defendants’ hypothetical is
also inapposite; it besuno parallel to the facts of this case.

As discussed above, to defesghinst an alleged violatiaf § 12112(d)(2), the employer
need only demonstrate that it took reasomableps to obtain and evaluate non-medical
information before making the offer pursuangt@2112(d)(3). In Defendants’ hypothetical, the
reason the offer was revoked occurred only afteroffer was made. In this case, in contrast,
Defendants argue that the offer was revoked becaiuBtaintiff's “attitude,” a problem which
they trace as far back &003. They do not arguthat this non-medical information was
unavailable before the offer was made or thay took reasonable stefsobtain and evaluate
all non-medical information beforaaking the offer. According] Defendants have not carried
their burden of demonstrating tHalaintiff's offer was “real.”

Similarly unpersuasive is Defendants’ argunthat “[tjhere is simply no indication that
[Defendants] perceived [Plaintiftp suffer from a disability adefined by the ADA.” Defs.’ Br.
10. To bring a claim under 8§ 12112(g)aintiffs are not required tallege that they suffer from
a disability as defined by the ADA or thateth were discriminated against because of a
disability. Put simply, “A plaintiff need not prowhat he or she hasdisability in order to
contest an allegedly improper medigatiuiry under 42 U.S.C. § 12112(d).Lee v. City of
Columbus 636 F.3d 245, 252 (6th Cir. 201HRccord Harrison v. Benchmark Elecs. Huntsville,
Inc., 593 F.3d 1206, 1216 (11th Cir. 2010) (“Normalls part of his prima facie case of

discrimination under the ADA, a plaintiff must shdhat he is a qualiéd individual with a
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disability. Since we have held that such guieement is not a prerequisite to suit under 8
12112(d)(2), such a shomg cannot be required.”).

This rule is derived from the very mose of § 12112(d). “The obvious purpose of
subsection (d) is to limit the gathering and v$anedical information asne of the ways to
reduce the possibility of discrimination.Heston v. Underwriters Labs., In@297 F. Supp. 2d
840, 845 (M.D.N.C. 2003). As the il Circuit explains, “It makebttle sense to require an
employee to demonstrate that he has a disalidigrevent his employer from inquiring as to
whether or not he has a disabilityRoe v. Cheyenne Mountain Conference Resort, Ir#z
F.3d 1221, 1229 (10th Cir. 1997). Awted above, Defendants amet entitled to summary
judgment on this claim.

V.

A.
“It shall be an unlawful employment ptee for an employer,” Title VII provides, “to

discriminate against any inddaal with respect to his compensation, terms, conditions, or
privileges of employment, because of such vidtial's race, color, tegion, sex, or national
origin.”.. 42 U.S.C. § 2000e-2(a)(1). Aadingly, “Under Title MI, overt gender-based
discrimination can only be countenanced ik 98 a bona fide ampational qualification
reasonably necessary to the normal operatioa pérticular business or enterpriseGrant v.
Gen. Motors Corp 908 F.2d 1303, 1306 (6th Cir. 1990) émtal alterations and quotation
marks omitted) (quoting 42 U.S.C. § 2000e-2(e)(1)).

Initially, the Supreme Court interpretecktprohibition on overt sex discrimination on the
basis of pregnancy narrowly, haidi that “an exclusion of pregney from a disability-benefits

plan providing general coverage is not gender-based discrimination abalh.”Elec. v. Gilbert



429 U.S. 125, 136 (197&@uperseded by statyuteregnancy Discrimination Act of 1978, Pub. L.
No. 95-555, 42 U.S.C. § 2000e(las recognized itNewport News Shipbuilding & Dry Dock v.
E.E.O.C, 462 U.S. 669, 678 (1983).
The congressional response3itbert was swift. Abrogating its holding with the passage
of the Pregnancy Discrimination Act of 19 8DA), Congress amended Title VII to add:
The terms “because of sex” or “on the basis of sex” [in Title VII] include, but are
not limited to, because of or on the Isasf pregnancy, childbirth, or related
medical conditions; and women affectég pregnancy, childbirth, or related
medical conditions shall be treated thensdor all employment-related purposes
as other persons not so affected but similar in their ability or inability to work.
42 U.S.C. § 2000e(¥)See Newport Newd62 U.S. at 678 (“Whe@Bongress amended Title VII
in 1978, it unambiguously expressed its disapprofaloth the holding and the reasoning of the
Court in theGilbert decision.”). The legisitive history explains:
In using the broad phrase “women aféatty pregnancy, childbirth, and related
medical conditions,” the bill makes clear that its protection extends to the whole
range of matters concerning the childbearing process. . . . Until a woman passes
the child-bearing age, she is viewdy employers as potentially pregnant.
Therefore, the eliminain of discrimination basedn pregnancy in these
employment practices will go a long way toward providing equal employment
opportunities for women, the goal of TiN&l of the Civil Rights Act of 1964.
H.R. Rep. No. 95-948, 9btCong., 2d Sess. 5-&printed in1978 U.S.C.C.A.N. 4749, 4753—-
59. See generallySamuel Issacharoff & Elyse RosenblulWVomen and the Workplace:

Accommodating the Demands of Pregnan®y Colum. L. Rev. 2154, 2179-81 (1994)

(discussing policy goals aninmag implementation of PDA).

2 The Elliot-Larsen Civil Rights Act contains similar prohibitions against an employer discriminating
against an employee on the basis of an employee’s srinde'sex” in pertinent pd to include “pregnancy,
childbirth, or a medical condition related to pregnancy or childbirth.” Mich. Comp. Laws § 37.22@&widsd, for
analytical purposes, the ELCRA resembles federal law and the same general evidentiary burdens prevail as in Title
VIl cases. See In re Rodriquez87 F.3d 1001, 1008 n.2 (6th Cir. 200Mymenny v. Genex CarB390 F.3d 901,

906 (6th Cir. 2004)tytle v. Malady 458 Mich. 153, 172-73 (1998).
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Accordingly, “[interview] questions abopregnancy and childbearing [are] unlawful per
se in the absence of a bondefioccupational qualification.King v. Trans World Airlings738
F.2d 255, 258 n.2 (8th Cir. 1984)¢cord Barbano v. Madison Cny922 F.2d 139, 143 (2d Cir.
1990) (holding that questioningj@b applicant “about whether slwould get pregnant and quit
was also discriminatory, since it was unrelateda bona fide occupational qualification”).
Similarly, in UAW v. Johnson Contrqglg99 U.S. 187 (1991), the Court was unpersuaded that an
employer’s “fetal protection policy” that prohibited women of childbearing age from holding
positions in which they would have signifitaexposure to lead violated the PDAd. at 211.
Concluding that the policy was fattiadiscriminatory it because did not consider the effects that
lead exposure might have on reproducing male$ was not based on bona fide occupational
gualifications, the Court explaide “the absence of a maleeolt motive does not convert a
facially discriminatory policy into a neutrpolicy with a discriminatory effect.ld. at 200. The
Court concluded: “Concern for a woman’s existorgpotential offspring historically has been
the excuse for denying women equal employment opportunities. Congress in the PDA
prohibited discrimination on the basis of a wonsaability to become pregnant. We do no more
than hold that the PDA means what it saykl” at 211 (internal citation omitted) (citinguller
v. Oregon 208 U.S. 412 (1908)).

Here, the undisputed evidence demonstrates that Plaintiff was terminated in part because
of her “attitude” in refging to answer questiomegarding, inter alia, wéther she was pregnant,
had ever been pregnant, or was planning éoolme pregnant; whether she had ever had an
abortion, miscarriage, or live birth, and @,show many times; and whether she was on birth

control and, if so, what type. Men waret asked to complete these questions.
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B.

Defendants do not contest that the Heal#\form is facially discriminatory. Rather,
Defendants make two alternative arguments reggrdiny they believe that they are entitled to
summary judgment — that Plaintiff cannottaddish causation and that Defendants are not
responsible for the questions posedhe HealthWise form. For the reasons discussed below,
neither argument is persuasive.

1.

First, Defendants argue, Plafhtannot establish causation because Plaintiff conceded in
her deposition that the decision was not mdskcause I'm a woman.” Def.’s Br. 12. To
support their argument, Defendants rely onféhlewing exchange in Plaintiff's deposition:

Q: You don’'t have any reason to nki that they withdew your offer of

employment because you're a woman?

A: Not because I'm a woman.

Pl.’s Dep. 101:20-22juoted inDefs.’ Br. 12. Defendants’ bifieloes not address, however, the
next three questions asked andwered in Plaintiff's deposition:

Q: Do you have reason to think tithey withdrew your offer of employment

because of your refusal to answer questions about pregnancy?

A: That is just one question. $wat would be a yes about that.

Q: Okay. What is it that causes you tmkhthat your refusal to answer a question

about pregnancy was a factor in tHecision to withdraw your offer of
employment?

A: Because that is what | complainaldout being — the reason | didn’'t want to
fill out these forms, the big factor.

% In the reply brief, Defendants do assert thaqtiring medical examiners tignore the difference
between men and women would promote gender inequalityfs.'Reply Br. 4. Defendants continue: “A medical
exam is permitted to idengifconditions unique to either gender #swmt employers can make the necessary
accommodations to assure both genders equal access to the workpdac®éfendants do not explain, however,
why questions regarding, for example, what birth cantrethods the applicant utilizes whether an applicant
plans to have a child are “conditions unique” to women. Additionally, Defendants concede that some of the
guestions Plaintiff objected to in the HealthWise form were not job relagek, e.qg.Shields Dep. 31:7-15
(acknowledging that whether a woman had an abortion in the past or is on birth control is not relevetfteiotiadn
woman is able to perform the essential functions of a medical technologist at Alpena).
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Q: So in other words, the conveisa you had with Kathy Himes that you

described earlier?

A: The conversation | had with Kathy wdgsjescribed earliethat | objected to

[Lechel] about these types of questiodsid she was upset because | objected

to these things.
Pl.’s Dep. 101:23-102:14. Under €&itVIlI's express terms, of caae, “on the basis of sex” in
Title VII includes “on the basis of pregnancyi,ildhirth, or related medical conditions.” 42
U.S.C. 8 2000e(k). Accordingly, Plaintiff needt allege that she wadiscriminated against
because she was a woman — claiming that she was treated differently because of pregnancy-
related issues is sufficient. Defendants’ lack of causation argusenpersuasive.

2.

Defendant’'s second argument presents aeclgsestion — Defendantargue that they
cannot be held liable for questions containethan HealthWise form because “HealthWise is a
company unrelated to [Alpena]hd “Defendants did not directedlthWise to ask the questions
about pregnancy.” Defs.’ Br. at 4, 12. As epéd below, however, agane issue of material
fact exists as to whether HealthWise wagpeXla’'s agent for purposes of the preemployment
medical examinations.

Title VIl defines “employer” in pertinent part as “a person engaged in an industry
affecting commerce who has fifteen or more empésy. . . and any agentsafch a person.” 42
U.S.C. 8 2000e(b). The Sixth Circuit acknowlesigbat it, like its flow circuits, “has not
comprehensively explained the legal theoriesntbych to identify ‘employers’ under the Civil
Rights Acts.” Satterfield v. Tennesse295 F.3d 611, 617 (6th Cir. 2002). “Instead,” the court
explains, “we appear to have three lirscases setting out three theoriedd. The theory
pertinent to these facts “recogejg] that an agent of an eloyer may be identified as an

employer for the purposes ofethCivil Rights Acts if theemployer delegated employment
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decisions to the agentid. (citing Swallows v. Barnes & Noble Book Stores,,|1d28 F.3d 990,
996 (6th Cir. 1997)York v. Tenn. Crushed Stone As§84 F.2d 360, 362 (6th Cir. 1982)).

In Swallows for example, the court concludedat a campus bookstore operated by
Barnes & Noble was not an “agent” of the uniwgrdecause the school “did not delegate to
Barnes & Noble the authority to make employmaetisions on its behalfor did it exercise the
requisite control oveBarnes & Noble’s employment decisionsSwallows 128 F.3d at 996.
Elaborating on its holding, theart noted that because “agent” was not a defined term under the
Civil Rights Acts, “we look to the common law afiency” under which “[a]n agent is one who
consents to act on behalf of another and sulbjettte other’s control.” 128 F.3d at 996, 996 n.7
(citing Restatement (Second) of Age8c¥ (1958));see Meritor Sav. Bank v. Vinsofi77 U.S.
57, 72 (1986) (holding that iiitle VII cases, “Congress wantemburts to look to agency
principles for guidance”)Burlington Indus. v. Ellerth524 U.S. 742, 754-55 (1998) (holding
that in Title VII casescourts should “rely on thgeneral common law of agency, rather than on
the law of any particular State, gve meaning to these terms.” (quoti@gnty. for Creative
Non-Violence v. Rejdt90 U.S. 730, 740 (1989)).

As generally defined by theestatement'/Agency is the fiduciar relation which results

from the manifestation of consent by one persoantther that the other shall act on his behalf

* The first of the other two theories is the traditional measure of an employment relationship, which
considers “the entire relationship, with the most impurtiactor being the employer’'s ability to control job
performance and employment opportunities of the aggrieved individuld.” (Quoting Swanson v. Univ. of
Cincinnati, 268 F.3d 307, 319 (6th Cir. 2001)).

The second theory holds that “Title VII does not require a formal employment relationship between the
plaintiff and the defendant. Ratherplaintiff is protected if the defendant is one who significantly affects access of
any individual to employment opportunitiesld. (quotingChristopher v. Stouder Mem’l Hos®36 F.2d 870, 875
(6th Cir. 1991)). Neither of these two theories are alleged in this case.
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and subject to his control, asdnsent by the other so to adRéstatement (Second) of AgeBcy
1. Regarding the principal’s control of the agent,Rlestatemerelaborates:

The right of control by the principal mabe exercised by prescribing what the

agent shall or shall not do before the agaats, or at the time vem he acts, or at

both times. The principal’s right to conltie continuous andantinues as long as

the agency relation existeyen though the principal seed that he would not

exercise it.

Id. § 14 cmt. a.

In this case, Alpena delegated to HealthWise the authority to make certain aspects of
Alpena’s employment decisions. f@adants notified Plaintiff that she must pass the HealthWise
medical examination to receive the job with AlpeBeee.g, Himes Dep. 85:13-23 (noting that
when Plaintiff said she was going to her priyneare physician because she was upset about the
guestions asked by HealthWise, Himes “made the phone call to his office to tell them it was not
authorized”). And Lechel, the co-owner ofe&lthWise, informed Plaintiff that “she’s not
passing mainlessl fill [the HealthWise form] out.” Pl.’'s Dep. 54:23 (emphasis added). After
Plaintiff left HealthWise, Lechel called Alpena aspbke with Himes: “I said | would like to be
able to pass this persbnt she withheld information.” LeehDep. 61:18-19. Elaborating in her
deposition, Lechel explained, “as long as we th@ information, then that would not be a
problem. That has happened multiple times in the past and then we hire the people.” Lechel
Dep. 61:22-24.

Moreover, Himes testified, the relationghbetween Alpena and HealthWise was
essentially exclusive. She was asked:

Q: During the time that you were thereAdpena Regional Mdical Center as a

recruiter, is HealthWise Medical Centthe only place where you're aware of
that preemployment physicals took place?

A: No.

Q: During the time you were there?
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A: No.

Q: Where — where else were employees sent?

A: Occasionally they could be sentAtpena Medical Arts, only if HealthWise
could not get them in. . ..

Q: Okay. And is the reason Alpena Raewl Medical Center sent preemployment
applicants to a physical to determine whether they — the individual was —
was medically approved for wogending drug test results?

A: Yes.

Himes Dep. 12:19-13:3, 47:1-4. In formal contraohte of course, this is a description of an
informal requirements contract for servicesith Alpena agreeing to purchase all of its
preemployment screenings from ataWise, subject to HealthWise’s capacity limitations. In
practical terms, Defendants’ tasbny establishes that they deleggh some hiring decisions to
HealthWise.

The closer issue is how much contrbBlefendants retained over HealthWise’'s
preemployment screening practiceésere again, the evidence dsishes that Defendants are not
entitled to judgment as a matter of law. Leclet example, testified that she had discussed
modifying the medical history questionnaires whalpena before changes were made to the
form. Lechel Dep. 30:5-31:4. Inte@eposition, Lechel was asked:

Q: ... And so when you began doing the preemployment physicals for Alpena
Regional Medical Center, was the form the same as ExHmbiwith the
exception that it did nahclude emotional status?
| believe so, yes.

And when was that added?
Approximately four years ago.
Okay. So did you have a discussiwith Alpena Regional Medical Center
about adding emotional status?
| did.

And who did you talk to?
| do not recall.

zO» OZ2O02

® It is not clear from the record which form this refers to — the Alpena form or the HealthWise form. In
either event, however, it demonstrates that the osiship between the entities may be more than customer —
vendor; it may be principal — agent.
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Lechel Dep. 30:5-16. Later inh@eposition, Lechel was asked:

Q:

A:
Q:

A:

And by July of 2008, you had had aast over a two-yeaelationship with
Alpena Regional Medal Center, correct?

Yes.

And they knew the information that you got during your — your
preemployment exams, correct?

We worked together to be ablepgoovide the best information to understand
the patient to the best of our ability.

Lechel Dep. 65:4-13. In contra8hields, Alpena’s vice presdt of human resources, denies

that Alpena ever discussed the purpose — nies$ the content of the physical exams — with

HealthWise. In her deposition, Shields was asked:

Q:

> O2O0OX®

. .. Your office has — the humansoairce office has had discussions with
those medical facilities [that contraetith Alpena to perform medical
examinations], | assume?

Regarding how they do a physical?

Just regarding physicals the purpose athe physicals.

No.

Alright. Has Alpena Medical Centeommunicated to HealthWise the reason
— the purpose for the physical?

No.

Shields Dep. 24:4-11, June 8, 204ttached asl.’s Opp’n Ex. 5, ECF N&5-6. It is of course

possible that Alpena had an exclusive, ongomgrement with HealthWise to receive medical

examinations and yet never communicated wtalthwise about the reason it was sending a

steady stream of individuals to HealthWise fogygical examination — that is, it is possible that

Alpena never communicated the reason it wasngglfiealthWise to conduthese physicals, the

reason it wanted thesediniduals to receive physils, the type of inforation Alpena wished to

obtain from the physicals, or Alpena’s puspoin entering intothe exclusive, ongoing

arrangement with HealthWise to have Healibe provide physicals. Such a possibility,

however, is in considerable téms with the testimonyf both Lechel and Himes. Lechel, as
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noted above, testified that Alpeaad HealthWise had worked together to develop the content of

the physical exams. Likewise, ifimes deposition she was asked:

Q: ... What's the purpose tifem going [to HealthWise]?

A: To be cleared for work.

Q: Okay. Medically cleared?

A: Yes.

Q: Okay. Do you — in your position #se recruiter, what does medically
cleared mean?

A: There was a checklist that was parad to [HealthWise] to answer for us.

Q: In determining whether the employwas medically cleared, did you want to
determine, as the employer, whether tingividual wouldmedically be able
to perform the essential functionsto$ or her position with Alpena Regional
Medical Center?

A: Yes.

Himes Dep. 21:2-16. In sum, an issldidact existsas to the degree obntrol Alpena exercised
over HealthWise’s preemploymentreening procedures. And, ofurge, the actual exercise of
control is not essential to create an agershtionship — the relainship is created if a
purported principal “has the righo control the conduoof the agent witlrespect to matters
entrusted to him."Restatement (Second) of AgeBcl4. Here, an issue of fact also exists as to
whether Alpena had the right twontrol the manner in whicKealthWise administered the
preemployment screening procedures. Accwlyi Defendants are not entitled to summary
judgment on Plaintiff’'s pregnancy discrimirati claims brought pursuant to Title VII and the
Elliot-Larsen Civil Rights Act (ELCRA).
V.

Count three of the complaint brings a wiafor a violation ofthe ELCRA, contending
that Defendants retaliated agsi Plaintiff for reporting Defendiés’ discrimination. Moving for
summary judgment on the claim, Defendants askattthey could not have retaliated “because

none knew of her allegedly-protected expressiatil after the challenged employment action
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had been made.” Defs.’ Br. 13. Plaintiff doest respond to this argument. The Sixth Circuit
instructs that it is “utterly ingpropriate for the court to abandon its position of neutrality in favor
of a role equivalent to chgron for the non-moving party: seely out facts, developing legal
theories, and finding ways to defeat the motioBuarino v. Brookfield Twp. Trs980 F.2d 399,
406 (6th Cir. 1992). Accordingly, Defendante antitled to summary judgment on Plaintiff's
ELCRA retaliation claim.

Moreover, an independent review of tmecord demonstrates that the undisputed
evidence is that Defendants’ drafted theelettevoking Plaintiff's emloyment before she
complained to them about the questions coetiin the HeathWise form. On July 30, 2008,
Himes sent a letter revoking the offer of employi® Plaintiff. Thesame day, Plaintiff came
to Himes'’s office and complained about the dgwes contained in the HeathWise form. Himes
asserts that the decision to revoke the offer gfleyment was made before Plaintiff arrived. In
Himes’s deposition, for examplBlaintiff's counsel inquired:

Q: So when [Plaintiff] met you at thaffice shortly afteryou arrived for work,

she had told you that she had — did &kyou that she had a disagreement
with Casey at HealthWise?

A: Not until after | told her that wkad withdrawn ourfter of employment.

Himes Dep. 50:15-20. Plaintiff disagrees wiithen she was notified that the offer was
withdrawn — she concedes, howeeythat on July 30 she wasomrmed that she would get a
letter informing her of “what wagoing on.” Pl.’s Dep. 78:13-15.

“[T]o withstand a properly supported motion for summary judgt, plaintiff must do

more than rely merely on the allegations of heagings . . . she is obligéol come forward with

specific facts . . . showing that tleeis a genuine issue for trialChappell v. City Of Cleveland

585 F.3d 901, 912 (6th Cir. 2009) (internal quatatmarks omitted). HeydPlaintiff does not



advance any facts to suggest that the lettas drafted after her meeting with Himes.
Accordingly, Defendants are entitled to suargnjudgment on the ELCRA retaliation claim.
VI.

Section 1983 provides in igrent part: “Evey person who, under color of any statute,
ordinance, regulation, custom, orage, of any State . . . subjeats,causes to be subjected, any
citizen of the United States . . . to the deprivatd any rights, privilegesor immunities secured
by the Constitution and laws, shall be liable to theypajured in an action at law.” 42 U.S.C. §
1983. As a general matter, a claim under § 1983wa elements: “(1) #hviolation of a right
secured by the federal Constitution or fedéaal (2) that was committed by a person acting
under color of state law.'Brown v. Matauszgk415 F. App’x 608, 611 (6th Cir. 2011) (citing
West v. Atkins487 U.S. 42, 48 (1988)).

In this case, Plaintiff brings two 8 1983aims, alleging Defendants violated her
Fourteenth Amendment right farivacy and her First Amendmenght to report a matter of
public concern. Defendants, for purposes of this motion, concede that they were acting under
color of state law, writing that they “are not asking this Court to decide at this time whether
[Alpena] is a government entity, or whetherlp@na] is liable for the alleged unconstitutional
actions of its employees because the challemgetsion was not a policy of the organization.”
Defs.” Br. 14 n.5 (emphasis omitted). Consequyeritie alleged constituti@l violations of
each 8§ 1983 claim is addressed in turn.

A.
1.

The founders, Justice Louis Brandeis once ofeskr‘knew that only a part of the pain,

pleasure and satisfactions of life &ebe found in material things. . They conferred, as against
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the government, the right to be Bdone — the most comprehensiof rights and the right most
valued by civilized men.”Olmstead v. United State277 U.S. 438, 478 (1928) (Brandeis, J.,
dissenting). “The Constitution,” aourse, “does not explicitly m&on any right of privacy. In

a line of decisions, however, goi back perhaps as far &mion Pacific Railway] Co. v.
Botsford 141 U.S. 250, 251 (1891), the Court has recmghthat a right of personal privacy, or
a guarantee of certaiareas or zones gfrivacy, does exist under the ConstitutionRoe v.
Wade 410 U.S. 113, 152 (1973).

These “zones of privacy,” the Court elaboratetinalen v. Rae429 U.S. 589 (1977),
“involve[] at least two differat kinds of interests.”ld. at 599. “One is thandividual interest in
avoiding disclosure of personal matters, and lzaois the interest in independence in making
certain kinds of important decisionsld. at 599-600 (footnote omitted). As an example of the
former type of interest — the type of inést implicated in this case — the CouriMhalencited
not only to Justice Brandeis’s dissentQimstead but also to the majority decision @riswold
v. Connecticyt381 U.S. 479 (1965). 429 U.S. at 599 n.25Gtiswold in turn, the Court held
unconstitutional a state statutbat prohibited giving contceptives to married persons,
explaining that although the righto “marital privacy” is notexplicit in the text of the
constitution, “specific guarantees in the Bill Rfghts have penumbras, formed by emanations
from those guarantees that help giventhlife and substance.” 381 U.S. at 484.

The Sixth Circuit, construingvhalenand progeny “narrowly,” hdk that the penumbral
constitutional protections fopersonal privacy emanate only frobrightly-defined sources.
Barber v. Overton496 F.3d 449, 455 (6th Cir. 2007). Tietthe substantive due process right
“to avoid state disclosure dfighly personal matters” — the rigko informational privacy —
“has been construed narrowly, only protectintigens from disclosure when the circumstances
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implicate personal rights that can be deemed fomeaidal or implicit inthe concept of ordered
liberty.” Id. (internal citation and quotation marks omitted) (quotitf®. v. DeSanti653 F.2d
1080, 1090 (6th Cir. 1981)3ee alsdeSantj 653 F.2d at 1091 (“[N]otlarights of privacy or
interests in nondisclosud private information are of consitional dimension, so as to require
balancing government action against individmavacy. As with the disclosure iRaul v. Davis
[424 U.S. 693 (1976),] proteon of appellants’ privacy rights heraust be left to the states or
the legislative process.”).

“Applying these standards,” the Sixth Ciitcobserves, “this court has recognized an
informational-privacy interest of constitutiondimension in only two instances: (1) where the
release of personal informati@ould lead to bodily harnKg@llstrom [v. City of Columbus136
F.3d 1055 (6th Cir.1998)]), and (@here the information releasads of a sexual, personal, and
humiliating nature Bloch [v. Ribar, 156 F.3d 673, 683 (6th Cir.1998))’ambert v. Hartman
517 F.3d 433, 441 (6th Cir. 2008). Bloch for example, the Sixth Circuit held that “the
constitutional right to informational privaoyas triggered by a press conference in which the
sheriff released the ‘highly personal and extremely humiliating details’ of the rape to which
Bloch had been subjected, some of which weme embarrassing she had not even told her
husband.” Lambert 517 F.3d at 441 (quotingloch, 156 F.3d at 676). Concluding that the
plaintiff could invoke her Fourteenth Amendmergiiti to privacy, the court explained “sexuality
and choices about sex, in turare interests of an intimate tnee which define significant
portions of our personhood.Bloch 156 F.3d at 685. “[T]his court’s holding Bloch” the

Sixth Circuit later explained, “was premised oe tiotion that the dischoire of private sexual



information implicated a ‘fundamental right oreormplicit in the concept of ordered liberty’ —
namely the fundamental right pfivacy in oné sexual life.” Lamberf 517 F.3d at 441.

In this case, the HealthWise form askediftiff a number of quaions regarding her
private sexual life. The questions included,cag other things, whether she experienced pain
during sex, whether she was pregnahad ever been pregnant, or was planning to become
pregnant; whether she had ever had an abortigcarriage, or live birt, and if so, how many
times; and whether she was on bietntrol and, if so, what typeThis information may not be
as “humiliating” as the information elicited iBloch— thus, this is a somewhat closer case than
Bloch  Indisputably, however, & questions HealthWise asked concern private sexual
information, and thus implicate Plaintiff's constitutional right of privacy. Accordingly, under
Bloch a general substantive due process rightftornmational privacy extends to these topics.

Adding a layer of complexity to the fageing analysis, howevglis the relationship
between the Plaintiff and Defendants. Whenngctis an employer, rather than as a sovereign,
the government enjoys greater latitude to inquite personal matters of its employed$ASA
v. Nelson 131 S. Ct. 746, 757-58 (2011). “This distian is grounded on the ‘common-sense
realization’ that if every ‘employment de@si became a constitutional matter,” the Government
could not function.” Id. at 758 (internal quotation marks omitted) (quot@gnnick v. Myers

461 U.S. 138, 143 (1983)). This not to suggest that plitb employees surrender their

® As an aside, it should be noted that as a mattiedefal constitutional law, the Court has established that
pregnancy is a fundamental righSee, e.g Skinner v. Oklahoma ex rel. Williams@&1,6 U.S. 535, 541, 62 S.Ct.
1110, 1113, 86 L.Ed. 1655 (1942) (“Miage and procreation are fundamehtalContraceptive use, the Court has
likewise established, is a fundamental righée, e.g Eisenstadt v. Baird405 U.S. 438, 453 (1972) (noting the
fundamental right “to be free from unwarranted governmental intrusion into matters so fundamentally affecting
person as the decision whether to bear or beget a child”). And, although controversial, abortias been
deemed a fundamental rigttbee, e.gH.L. v. Mathesop450 U.S. 398, 434 (1981).

" Although it is an open question whether information regarding, for example, previoumrabant
miscarriages, and other intimate details of a persoriigatpr sexual life may alsoeasonably be viewed as
“humiliating.”
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constitutional rights when they accept a posi with the government. Rather, the Supreme
Court explains:

Our precedent in the public employee contextestablishes two main principles:

First, although government employees dolaosé their constitutional rights when

they accept their positions, those rights must be balanced against the realities of

the employment context. Second, in strikthg appropriate balance, we consider

whether the asserted employee right impésahe basic conceriod the relevant
constitutional provision, or whether tioskaimed right can more readily give way

to the requirements of the government as employer.

Engquist v. Or. Dept. of Agric553 U.S. 591, 598 (2008). Apphg this balancing test in

Nelson for example, the Court hettiat the government’s reggteregarding employee drug use
was permissible as a “reasonable, employmdate@ inquir[y].” 131 S. Ct. at 759. “The
Government has good reason to ask employees #&heiutrecent illegal-drug use,” the Court
wrote, explaining: “Like any employer, the Governmes entitled to havés projects staffed by

reliable, law-abiding personsid.

Similarly, in Hughes v. City of N. Olmstea@3 F.3d 238 (6th Cir. 1996), the Sixth
Circuit held that a police department could imgunto the status of the marriage of a male
officer accused of sexual harassmeldtt. at 242. A female officer had complained that the male
officer had harassed her and “had made refereickis ‘open marriage,” and stated that it was
‘too bad that she was married.ld. “[I]n light of the accusationkeveled against [the officer],”
the court wrote, “the departméninvestigation was not unreasde The police investigated
[the officer] because of clainthat he had committed acts of sexual misconduct while on duty,
an accusation which certainly related to etfter [the officer] was conducting himself
appropriately as a police officer.ld. The court also distguished its holding fromBriggs V.
North Muskegon Police Departmeb63 F. Supp. 585, (W.D. Mich. 1983f'd, 746 F.2d 1475

(6th Cir. 1984), in whilkr the court held “that the dismisg#l a married part-time police officer
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from the police force for living with a marriedoman not his wife was violation of that
officer’'s privacy and associational intereststlughes 93 F.3d at 242 (citin@riggs 563 F.
Supp. at 592). “Thsignificance oBriggs” the Sixth Circuit explained, “lies in the fact that the
officer in that case was dismissed solely becadfises living status, without any reference as to
how that status could have affectad performance as an officerld.

In this case, unlike iNelsonandHughes the information sought in the HealthWise form
regarding Plaintiff's private sexual life was nolereant to Plaintiff's job performance or related
to her job functions. Indeed]though Defendants contend tHpublic employers may inquire
about an employee’s private sexual life . . . # thquiry is job related,” Defs.” Reply Br. 4,
Defendants do not explain how thequiry into Plaintiff's “privatesexual life” is “related” to
the job she applied for. Similarly unpersuasiséDefendants’ argument that “Defendants did
not ask any of the questions to which [Plaintiff] objects, nor did it instruct HealthWise to ask
those questions.” Defs.’ Br. 19. As issue of fact exists astte degree ofantrol Alpena was
exercising over HealthWise’s screening proceduresuding the contents of its medical history
form, Defendants are not entitled to summparggment on Plaintiff's § 1983 claim alleging
violations of her substantivdue process right to privacy.

2.

Arguing in the alternative, Defendants contahdt even if Alpena is not entitled to
summary judgment on this issue, Shields &liwhes are because of qualified immunity. In
Harlow v. Fitzgerald 457 U.S. 800 (1982), the Court esisiibd that “government officials
performing discretionary functiorgenerally are shielded from lidiy for civil damages insofar
as their conduct does not violate clearly esthblisstatutory or consttional rights of which a
reasonable person would have knowid! at 818;see alsdavis v. Schererd68 U.S. 183, 191
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(1984) (“Whether an official may prevail ims qualified immunitydefense depends upon the
objective reasonableness [bis] conduct as measured by reference to clearly established law.”
(internal quotation marks omitted)).

Tersely arguing that they are entitled qoalified immunity because they are not
responsible for HeathWise’s actions, Shields Himdes assert: “No case from the Sixth Circuit
(or any other court) has held that a governmmemployer violates ammployee’s right to
informational privacy when a third-party vendor askstain medical questioris Defs.’ Br. 19.
This legal proposition may be mect. As discussed above, hower, a genuine issue of fact
exists as to the degree of control Defendamigy have exercised over HealthWise’s screening
procedures, including ¢hcontents of the HealthWise formConsequently, HealthWise may
have been more than simply an independdntd{party vendor” for purposes of preemployment
medical examinations — it may have been Alpena’s agent.

Likewise, although both Shields and Himes assenh their depositions that they were
personally unaware of the contents of HealthWisegslical history form, they do not assert that
they are entitled to qualified immunity becadiseir lack of personal awareness — instead, their
single qualified immunity argument is that Heslfise is an unaffiliated entity and therefore
they cannot be held responsilite HealthWise’s actions. Fordhreasons set forth above, this
argument is unpersuasive. Accordingly, theyraeentitled to qualified immunity on Plaintiff’s
§ 1983 claim alleging violations of heutsstantive due process right to privacy.

B.

“A policeman may have a constitutional rigiot talk politics,” Justice Oliver Wendell
Holmes, Jr., observed at the closdl@ nineteenth century, “but has no constitutional right to
be a policeman."McAuliffe v. Mayor of New Bedfor@9 N.E. 517, 517 (Mass. 1898)oted in
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Connick v. Myers461 U.S. 138, 143—-44 (1983). In theetvieth century, however, the Court
amended this traditional rule — policemgand other public employees) now have the
constitutional right to talk pdglcs (and other types of protectexpression) without fear of
adverse employment action. Since 1967, “it heanbsettled that a state cannot condition public
employment on a basis that infringes the employee’s constitutionally protected interest in
freedom of expression.’Connick 461 U.S. at 142 (citingeyishian v. Bd. of Regen85 U.S.
589 (1967)). This freedom of expression l&en circumscribed in the public employment
context, however, to encompass only matterpoblic concern,” with the Court explaining that
the limitation

reflects both the historicavolvement of the rightsf public employees, and the

common sense realization that governmetfiices could not function if every

employment decision became a constitutional matter. . . . When employee

expression cannot be fairly considerededating to any matter of political, social,

or other concern to the community, govament officials should enjoy wide

latitude in managing their offices, withourtrusive oversight by the judiciary in

the name of the Fst Amendment.
Connick 461 U.S. at 143, 146. Accordingly, the Court instructs, “[W]hen a public employee
speaks not as a citizen upon miattef public concer, but instead as an employee upon matters
only of personal interest, absent the most ualgircumstances, a fedd court is not the
appropriate forum in which to review thesdom of a personnel decision taken by a public
agency allegedly in reaction the employee’s behavior.ld. at 147.

Consequently, for a public employee to estiibh First Amendment retaliation claim,
she must establish three elements:

(1) that she was engaged in a constitutionally protected activity; (2) that the

defendant’s adverse action caused her to safianjury that would likely chill a

person of ordinary firmness from contingito engage in #t activity; and (3)

that the adverse action was motivated at least in part as a response to the exercise

of her constitutional rights.
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Cockrel v. Shelby Cnty. Sch. Djs270 F.3d 1036, 1408 (6th Cir. 2001) (internal alterations
omitted) (quotind_eary v. Daeschnel28 F.3d 729, 737 (6th Cir. 2000)).

Regarding the first element, whether spemidiiresses a matter of public concern depends
on “the content, form, and context of a giveatsinent, as revealed by the whole record.”
Connick 461 U.S. at 147-48. “The poiot the protection affordeplublic employees,” the Sixth
Circuit explains, “is to allw public employees a voice orssues actually affecting and
interesting the community at largeGragg v. Ky. Cabinet for Workforce De289 F.3d 958,
966 (6th Cir. 2002). Speech complaining o$adimination, as a general matter, addresses
matters of public concerrSeeStrouss v. Mich. Dept. of Coyi250 F.3d 336, 346 (6th Cir. 2001)
(noting in dicta that First Amendment retéilim claim based on sex discrimination complaint
would be viable because such commia are a matter of public concer®erry v. McGinnis
209 F.3d 597, 604 (6th Cir. 2000) (noting that raseritinination complaint made in the context
of an internal grievance constituted a matter of public concegr)generally Birch v. Cuyahoga
Cnty. Probate Court392 F.3d. 151, 168—69 (6th C2004) (collecting cases).

In this case, assuming Plaintiff establishes the first two elements — that her speech
addressed a matter of public concern and thaissffered an adverse employment action which
would have chilled the speech of a persommiinary firmness — Defendants are nevertheless
entitled to summary judgment dplaintiff's claim because shdoes not establish the third
element, causation. As withdntiff's ELCRA retalidgion claim, Plaintiff does not advance any

facts establishing that Defendants revoked Pféimffer because of her complaints regarding
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the questions in the HealthWise fofm.Rather, the undisputed evidence establishes that
Defendants’ drafted the lettervaking Plaintiff's employment dere she complained to them
about the questions containedtire HeathWise form. On JuB30, 2008, Himes sent a letter
revoking the offer of employment to PlaintifThe same day, Plaintiff came to Himes’s office
and complained about the questions containgtierHeathWise form. Rintiff disagrees with
when she was notified that the offer was widwin — she concedes, however, that on July 30
she was informed that she would get a letttarming her of “what was going on.” Pl.’s Dep.
78:13-15. And she advances no facts suggestinghedetter was drafted after the meeting.
Accordingly, Defendants are entitled to summngudgment on Plaintiff's First Amendment
retaliation claim.
VII.

Accordingly, it iSORDERED that Defendants’ motion faummary judgment (ECF No.
22) isGRANTED IN PART AND DENIED IN PART .

It is further ORDERED that Defendant’s motion for sunary judgmenbn Plaintiff's
ADA claim isDENIED.

It is further ORDERED that Defendant’s motion for sunary judgmenbn Plaintiff's
Title VIl claim is DENIED.

It is further ORDERED that Defendant’s motion for sunary judgmenbn Plaintiff's

ELCRA retaliation claim iSSRANTED.

® The causation regarding Plaintiff's retaliation claim&course, are analyticallgistinct from Plaintiff’'s
ADA and Title VIl claims. In these clais, Plaintiff alleges (in part) thatheffer was revoked because she refused
to answer facially discriminatory questions. And she produces evidence supporting her allegations, such as the
revocation letter Defendants sent to her. In her retiiatiaims, in contrast, Plairtiflleges that the offer was
revoked not because she refused teweam the questions posed by Lechmif because she cofamed of their
content to Himes. That is, she complains that Himegl®h and Alpena directly discriminated against her, not
through their purported agent. As she has produced no evidence that her complaint motivatedt®eadecdion,
however, she has not established causation.
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It is furtherORDERED that Defendant’s motion for sumary judgment on Plaintiff's §
1983 Fourteenth Amendment substamtilue process privacy claimbB&ENIED.
It is furtherORDERED that Defendant’s motion for sumary judgment on Plaintiff's §
1983 First Amendment retaliation claimGRANTED.
s/Thomas. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: December 2, 2011

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjyed
upon each attorney or party of rectvetein by electronic means or firs|
class U.S. mail on December 2, 2011.

s/Tracy A. Jacobs
TRACY A. JACOBS
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