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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

JOSEPH J. COYER
JANET J. COYER,

Plaintiffs,
Case Number 10-14339-BC
Honorable Thomas L. Ludington
V.
HSBC MORTGAGE SERVICES,

Defendant.

ORDER OVERRULING PLAINTIFES’ OBJECTIONS, ADOPTING REPORT AND
RECOMMENDATION, DENYING PLAINT IFFS’ MOTION FOR PRELIMINARY
INJUNCTION AND DENYING PLAINT IFES’ MOTION FOR TEMPORARY
RESTRAINING ORDER

On October 28, 2010, Plaintiffs Joseph and tl&wyer (“Plaintiffs”) filed a complaint
against Defendant HSBC Mortgage Servicd3efendant” or “HSBC”) [Dkt. #1] alleging that
Defendant, “acting in concert and collusion with otherduced [Plaintiffs] to enter into a predatory
loan agreement with Defendant.” More specifigahe complaint alleges six causes of action: (1)
breach of fiduciary duty; (2) negligence/negligepeese; (3) common law fraud; (4) breach of the
implied covenant of good faith and fair dealing;\(®lation of the Truthn Lending Act (“TILA”),

15 U.S.C. § 1601 et seq.; and (6) intentional infliction of emotional distress. On the same day,
Plaintiffs also filed a Petition for Preliminadnjunction [Dkt. #2], the content of which is
substantially similar to the complaint.

On November 29, 2010, Plaintiffs filed a Petitifor Temporary Restraining Order [Dkt.

#10] seeking an injunction of the “trustee sale” of their home reportedly scheduled for December

10, 2010. Plaintiffs assert that theyl suffer an immediate and ipparable injury if the injunction
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does not issue because “once the foreclosurdaal@ken place Plaintiffs will suffer the complete
loss of the property a3efendant will sell the property to a third party who will have a right to
possession without regard to the claims Plainbiise against Defendant.” [Dkt. #10]. Plaintiffs
further contend that there is a substantial likelihibad they will prevail on the merits of their case
and that the threatened harm to Plaintiffs ougve the threatened haim Defendant. Defendant
filed a combined response to both motions on December 3, 2010 [Dkt. #13].

This matter is now before the Court oreport and recommendation [Dkt. #23] issued by
Magistrate Judge Charges E. Binder on Decer@p2010. Judge Binder found that Plaintiffs are
unlikely to succeed on the merits of the six ses10f action alleged ithe complaint. More
specifically, Judge Binder found thRlaintiffs are not likely tsucceed on their breach of fiduciary
duty claim because generally no fiduciary dutises within the lender-borrower context and
Plaintiffs have not alleged any special circuemses that would override that general rule. Judge
Binder also found that Plaintiffs are unlikelysiacceed on their negligence, fraud, and TILA claims
because these claims relate to the inceptionedf thortgage and disclosures made at the time of
the signing of the note and mortgage betw@ption One Mortgage Corporation (“Option One”)
and Plaintiffs. Defendant had novblvement with the transactionthis time. Additionally, Judge
Binder found that Plaintiffs’ TILA claim is veed by its one-year statute of limitation. As to
Plaintiffs’ cause of action for breach of the ilred covenant of good faith and fair dealing, Judge
Binder found that Michigan does not recogn&eh a claim. Finally, Judge Binder found that
Plaintiffs are unlikely to succeed on the meritshair intentional infliction of emotional distress
claim because they had not come forward wilikgations or evidence of conduct on the part of

Defendant that was so outrageous in charaotksa extreme in degree as to go beyond all possible



bounds of decency.
Judge Binder also found Plaintiffs’ claimsiokeparable harm and public policy concerns
to not be supported by the law because foreclgaueeedings would merely trigger the six-month
period during which Plaintiffs, while maintaining possession, may still redeem their property.
Plaintiffs filed an objection to thepert and recommendation on December 21, 2010 [Dkt.
#24] and Defendant filed a response to PIdgitbbjection on January 2011 [Dkt. #27]. For the
reasons explained below, the Court will overrule Plaintiffs’ objections and adopt Judge Binder’s
report and recommendation.
I
On June 24, 2005, Plaintiffs entered into a mortgage for $182,000.00 with Option One
Mortgage Corporation. HSBC was not involved wiitle origination of Plaintiffs’ mortgage, but
following execution of the mortgage agreemeiith Option One, HSBC purchased Plaintiffs’
mortgage. Plaintiffs stopped making paymentd &BC on the mortgage in February 2010, and in
accordance with the mortgage agreement and Michigan laws, HSBC foreclosed on the property
located at 878 E. Provo Road, Linwood, Michigan.
Il
A
Plaintiffs have made three objections te thagistrate judge’s report and recommendation.
Each will be discussed separately below. Plgitiave not objected tbe other proposed findings
and recommendations, and the Court will not, assalt, review the portions of Judge Binder’s

report that have not been objected $e8e Fed. R. Civ. P. 72(b)(3).



1

Plaintiffs first object to Judge Binder’s findirigat their claim of irreparable harm is not
supported by the law, and allege new facts to contradict Judge Binder’s firRlaigsffs state that
they are the legal guardians of their thirtgesar old granddaughter who faces losing her home
because court proceedings can extend beyorgixtreonth redemption period. Should Plaintiffs’
granddaughter lose her home, Plaintiffs contend she will become a ward of the state which will
result in irreparable harm resulting from the psychological damage of relocating. While the
Magistrate Judge Act, 28 U.S.&631 et seq., permits de novo revigpthe district court of timely
filed objections, it does not allow parties to raisthatdistrict court stage new arguments or issues
that were not presented to the magistristear.r v. United Sates, 200 F.3d 895, 902 n.1 (6th Cir.
2000);see United Sates v. Waters, 158 F.3d 933, 936 (6th Cir. 1998).

However, even if the Court were to considleis new evidence, &ntiffs still have not
identified any improper legal theories or clusions reached in the report and recommendation.
Plaintiffs’ petition seeks to enjoin the forecloswwale, not the subsequent eviction should they be
unable to redeem the property during the statugiorynonth period which is what would cause the
harm they allege in their objection. Plaintiffs@ldo not provide evidence demonstrating that they
have no housing alternatives other than to meirteeir present home or why they contend their
granddaughter will become a ward of the stata assult of the foreclosure on their property.
Plaintiffs’ first objection will be overruled.

2
Plaintiffs’ second objection is to Judge Bindextclusion that an injunction would not be

inthe public’s best interest. In support of thisembjon, Plaintiffs challenge Defendant’s foreclosure



by advertisement process as deficient under M.C.L. § 600.3204 because Defendant did not institute
a proceeding to recover the debt secured by the mortgage. Plaintiffs additionally assert that the
foreclosure procedure is deficient becauséeBe@ant purchased the mortgage on the secondary
market and have not produced a record chatilefevidencing assignment of the mortgage. This
argument and accompanying evidence was not subrtotfedige Binder and is, as a result, waived.
See Murr, 200 F.3d at 902 n.1. Plaintiffs’ second objection will be overruled.
3

Plaintiffs also object to Judge Binder’s ctusion with respect to the likelihood of their
success on the merits of their TILA claim in determining whether injunctive relief is appropriate.
Plaintiffs allege that they have adequatelggoled that a TILA violation has occurred, and that
specific violations need not be allegedthwparticularity. Although Judge Binder found that
Plaintiffs did not set forth the underlying facts foeithT ILA claim in their complaint, the facts set
forth in Plaintiffs’ motion for injunctive relief were considered in the report and recommendation.
There, Plaintiffs alleged that the lender, loaskier, and appraiser either provided false information
or failed to fully disclose pertinent informationander to induce Plaintiffs to accept an overpriced
loan. Defendant HSBC was not involved witte signing of the note and the mortgage, and
Plaintiffs do not provide any ¢l authority supporting HSBC beihgld liable for the unaffiliated
lender, loan broker, and appraiser’s allegedly wrongful actions. Plaintiffs do not challenge Judge
Binder’s legal analysis or his conclusion thatitleeiginal petition did not set forth a factual basis
for a TILA claim. Instead, Plaintiffs simply aie without any evidence that there are concealed
facts regarding TILA violations.

Plaintiffs also contend that the statutdimftations has not run on their TILA claim because



they are entitled to equitable tolling. Plaintiffdleges that they could not have reasonably

discovered the possibility of a TILA violatn until reading the treatise Truth in Lendiorgg paper

entitled Truth-In-Lending Disclosure Reirements, Violations, and Remedi&ke National

Consumer Law Center, Truth in Lendifi¢th ed. 2010); Leslie Ng, Truth-In-Lending Disclosure

Requirements, Violations, and Remedigme 13, 2007). Defendant nategs response that even

if Plaintiffs had overcome their TILA pleading da@ncy in order to be entitled to equitable tolling,

the claim would still be time-barred. The Truth-In-Lendpublication has been available since

1986 and is currently in its seventh edition. Ri#is do not explain why these materials were
necessary to discover their TILA cause of actMareover, even if the materials were necessary,
they do not rebut Defendant’s assertion that these available well before Plaintiffs entered into
their mortgage with Option One in June 2005. kemnore, even if equitable tolling was proper up

until the publication date for Truth-In-Lending Disclosure Requirements, Violations, and Remedies

the statute of limitations on Plaintiffs’ TILA &im would have expired in June 2008, nearly two
years before Plaintiffs file the instant action.

Based on the above, the Court will overruled Plaintiffs’ third objection.

B

Plaintiffs raise additional arguments and evide that were not submitted to Judge Binder
for his report and recommendation and, as noted atalkee to raise a claim before the magistrate
constitutes waiveMurr, 200 F.3d at 902. This includes Pt#is’ lengthy discussion of Mortgage
Electronic Registration Systems, Inwhich is not a party to the instant action. Plaintiffs also argue
that they exercised their right to rescind untther TILA, and furnished their notice of rescission

effective March 30, 2010. Although this is not areatipn to Judge Binder’s finding, it merits brief



review by the Court because it is relevant tacthen on the merits. Und&egulation Z, which was
promulgated by the Board of Governors of theldfal Reserve System pursuant to its authority
under TILA, Section 225.15(a)(3) (open-end crealityl Section 226.23(a)(3) (closed-end credit),
allow a consumer to exercise the right to m$cintil midnight of the third business day following
the occurrence of a credit plan resulting in a ggcinterest in the consumer’s principal dwelling.
In the event the required notice and material disckssare not delivered, as Plaintiffs allege in the
instant case, the right to rescind expires thesgyafter the occurrencea€redit plan resulting in
a security interest in the consumer’s printigaelling, upon transfer of all of the consumer’s
interest of the property, or upon sale of the property, whichever occurs first. See 12 C.F.R. 88
225.15(a)(3), 226.23(a)(3). In the instant case, assummiggendo, that the required notice and
material disclosures were not delivered, the righeszind expired in June 2008 at the very latest.
As a result, Plaintiffs’ argument regarding fieson does not provide a basis for rejecting Judge
Binder’s findings in his report and recommendation.
11

Accordingly, it isSORDERED that Judge Binder’s report and recommendation [Dkt #23] is
ADOPTED.

It is further ORDERED that Plaintiffs’ motion for preliminary injunction [Dkt. #2] is
DENIED.

It is furtherORDERED that Plaintiffs’ motion for temporary restraining order [Dkt. #10]
is DENIED.

s/Thomas L. Ludington

THOMAS L. LUDINGTON
United States District Judge

Dated: April 19, 2011






