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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
LAURA CARR-NELSON,
Raintiff,
V. Cas&lumberl0-14624
Honorabl@homaslL. Ludington

CITY OF SAGINAW,

Defendant.

OPINION AND ORDER GRANTING
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

In 2009, Laura Carr-Nelson, an African Antam police officer employed by the City of
Saginaw, applied for a job as a traffic technici@ithough she had been with the department for
about ten years, she did not reeethie job. Instead, thaty hired a white malefficer with only
two years of experience with tloity, but who had scored substiatly higher in his interview.
This litigation ensued. Alleging that she wdiscriminated against because of her race and
gender, Plaintiff brings claims pursuant to UX5.C. § 1983, Title VII, and Michigan’s Elliot
Larsen Civil Rights Act agast the City of Saginaw.

Defendant now moves for summary judgmenfs Plaintiff does not establish a
discriminatory policy or custom, Defendantastitled to summary judgent on Plaintiff's §
1983 claim. And, in addition, as Plaintiff does mstablish that the proffered legitimate non-
discriminatory reason for Plaintiff not reueig the job — the other applicant scored

substantially higher in his imé@ew than Plaintiff — is mee pretext for discrimination,
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Defendant is entitled to summary judgment omimiff's Title VII claim. Accordingly,
Defendant’s motion will be granted.
|

Plaintiff began working for the City of §maw Police Department in 1999. In January
2005, Plaintiff was suspended becao$ehree violations of the department’s policies. Def.’s
Mot. Summ. J. Ex. 7, at 1 (“Def.’s Mot.”).The first incident occurred on October 14, 2004,
when Plaintiff did not report fomandatory gun range trainindd. at 2. The second incident
occurred the following day: Plaintiff was calledttee scene of a fataithand run accident, but
did not secure the scene and lefthout notifying her supervisor.ld. The third incident
occurred the following week. Plaintiff was calledthe scene of an @dent involving a drunk
driver. Due to her proceduratrors, the case was dismissdd. Each incident resulted in an
internal affairs investigatiornd, based on the three inciderf®aintiff received a five-day
suspensionld.

In September 2006, Plaintiff was placed on lidhty status because of an injury. Def.’s
Mot. Ex. 12, at 1. While working a desk det&ilaintiff spoke with arAfrican American citizen
regarding an incident involving the policéd. When the citizen requested a copy of the police
report, Plaintiff directed the citizen to tlskift commander, Lieutenant Paul Crarid. Crane,
after speaking with the citizen, toldamitiff that the citizen said “hi.”Id. A Caucasian co-
worker asked: “How come | didn't get a hiCtane responded: “It's l@dack/white thing.” Id.

About three weeks later, Pidiiff filed a complaint regardig Crane’s remark. Discussing
why she waited the three weeks to file the grieearPlaintiff related: “I didn’t want to do it. |
didn’t want to whine. But itloould not have taken pla¢ Def.’s Mot. Ex. 12, at 1. Asked how
she would like the situation addsed, Plaintiff responded: “I watd sit down and have a heart
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to heart talk with Lt. Crane. He is not a raciswill treat him and othfsic] officers as | would
want to be treated. | will back them up. Every call and every IA [internal affairs investigation]
has made me a better Police Officedovde my Department no matter whatld. In Plaintiff's
deposition, she reiterated that Crane’s comment‘siefinitely out of chaacter for him.” Pl.’s

Dep. 74:17, May 26, 201httached adef.’s Mot. Ex. 3. Plainiff further acknavledged that
aside from this incident, Crane has made hemtdiscriminatory comments.” Pl.’s Dep. 74:20—
25.

An investigation conductedy the city’'s human resote manager, Beth Church,
concluded “that this was a one-time incident with Lt. Crane. No previous complaints have ever
been made against Lt. Crane nor has [Plaing@r overheard him make any similar types of
statements.” Def.’s Mot. Ex. 13, at 1. Churelsommended that Cranpaogize to Plaintiff.

On January 5, Crane and Plaintifet and Crane apologized “for ahiytg that he may have said
that offended her. He explained that he didmetn for it to be taken in that way in which it
was. [Plaintiff] was very receptive and she atedphe apology.” Def.’'s Mot. Ex. 14, at 1. In
Plaintiff's deposition, she recalls that she didegtdthe apology, but elaborates: “I accepted that
apology because I'm human and | know individuablke mistakes, but thatnhot something you
make mistakes about . . . . [I]f | were aadi individual making a&comment to my white
coworkers . . . | should of gotten fired.” Pl.’s Dep. 76:12-14, 78:3-9.

More than two years passed without incidemh the fall of2009, Plaintiff was again
injured. SeeDef.’s Mot. Ex. 15, at 1. Again, she was placed on light duty. Around this time, the
department’s traffic investigat@and reconstructionist, Manual Tieg, gave notice of his intent
to retire in June 2010 tihe chief of police, Gerald Cliff.Def.’s Mot. Ex. 19 { 2. In October
2009, the department posted a notice of vacancyhi® position of “traffic services officer.”
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Def.’s Mot. Ex. 16, at 1. Altough the position did not offer @ay raise, it did offer more
traditional working hours (with shifts from sevemma.to five p.m., rather than seven a.m. to
seven p.m., and weekends off). Three peopldied for the job. Def.’s Mot. Ex. 19 { 4.
Plaintiff was one. The department schedulezlthree interviews for December 4, 2008.

Pursuant to the police department’s policyhttm specialized positions are open, such as

. Traffic Crash Reconstructionist/Traffic Investigator, the [department] would utilize a
procedure whereby the interview panel woutthsist of two persons that were employed by
outside agencies and one [department] employ®ef.’'s Mot. Ex. 18 | 3. A three-interviewer
panel of experienced traffic accident invediiga and reconstructionfficers was therefore
convened, made up of Trevino, Sergeant Tiwblitns of the MichiganState Police, and
Lieutenant Tim Jones of the Flint Townshiplib® Department. Def.’s Mot. Ex. 19 |1 4-5.
Trevino is Hispanic, the other bamen are Caucasian. Def.’s MBk. 18 1 5. Jones provided a
template of thirty-two questions that had presly been used by his department, and others, for
interviewing traffic investigatr and reconstructionist appdicts. Trevino Dep. 34:16-25, July
18, 2011 attached adef.’s Mot. Ex. 20;see alsdef.’s Mot. Exs. 21-22 (providing interview
forms). Each response to a question would be saoredscale of zero to five. Def.’s Mot. Exs.
21-22.

The day of the interview, December 4, onetltd applicants withdrew his application,
leaving Plaintiff and a Caucasian male, RogetePas the only applicants for the position.
Def.’s Mot. Ex. 19 § 7. Pate’s interview washeduled first; it lastedbout twenty minutes.
Pape Dep. 23:2—4, June 2, 20attached adDef.’s Ex. 25. Pate scored 348 (out of a possible
480). Def.’s Mot. Ex. 22. Plaintiff's interview wéheld later the same day; it lasted a similar
amount of time. She scored 303, forty-fivergsilower than Pate. Def.’s Mot. Ex. 21.
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Following the interviews, the scores were forwarded to Chief Cliff. Def.’s Mot. Ex. 18 {

8. “The panel did not provide me,” CIliff tes#ifl, “with any informain regarding whether any

of the candidates could not perform the dutégshe Traffic Crash Bconstructionist/Traffic

Investigator based upon their race or if they had childr&h.Y 9. “I based my decision on who

to hire,” Cliff continued, “strictly upon the sces provided to me by the interview panel. . . .

Based upon those results, | hired [Pate] tbe Traffic Crash Reconstructionist/Traffic

Investigator position and not [Plaintiff].Id.  10.

Plaintiff disagrees, testifying & she believes that Chief Cldecided not to hire Plaintiff

to fill the traffic investigator position becaushe is an African Agrican woman. In her

deposition, she explained:

A:

020 ZOZO0® O ORPO® O» O

| believe that he is the one thatkea the decision in reference to the hiring
process in terms of thtechnician’s position.
All right. And do you know how it was that your race or gender played a role
in the chief's selection of Officer Pate over yourself for the position?
Officer Pate is a whitenale and I'm a black female.
All right. Is there any other additial information thayou can rely upon in
support of your race claim against him in that context?
Explain that.
Do you understand my question?
No, sir.
Okay. Besides the fact that you atdack female and Officer Pate is a white
male —
Um-huh.
— is there any other informati that you rely upon that the chief was
discriminating against you on thedimof your gender and/or race?
| can’'t — | can’tanswer that question.
Why?
| have to have a reasorhwl can't answer that question?
Well, do you not understand my gties or you just ca't answer it?
You asked me why do | think it was discrimination because I'm black and
he’s a white individual?
Um-huh.
That was my answer. And your other —
Okay. Is there anything — is thexmything else thatou can look to that
supports your assertion that your racaypd a role in the selection of the
traffic technician position? . . .
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A: It's my opinion.

Pl.’s Dep. 167:15-168:22, 169:16sEWhere in her depositi, Plaintiff elaborated:

| feel | earned that position not only as a year officer but as an officer that has

— did traffic accidents, serious accideritaffic scenes, I've done diagrams. And

| — | earned that position. i | feel that it was giveto that individual because

of who he was: He was a white malenddmyself being a black female | was not

given that opportunity purely because I'm a black female. And I've looked it up,

never heard of in the United Statésere being a female, black traffic

reconstructionist anywhere. And | feel that that was one of the main reasons |
should be given this. | feel that took @y and it has taken away, from my future

and my family . . ..

Pl.’s Dep. 82:23-83:11.

In November 2010, Plaintiff filed suit inith Court. ECF No. 1. In her amended
complaint, Plaintiff brings claims pursuant to¥2.C. 8§ 1983, Title VII of the Civil Rights Act,
and Michigan’s Elliot Larsen Civil Rights ACELCRA). ECF No. 7. Defendant now moves for
summary judgment on each of Pitif’s claims. ECF No. 22.

Il

A motion for summary judgmeshould be granted “if the movant shows that there is no
genuine dispute as to any material fact andntioeant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). The moving pahtys the initial burden of informing the Court of
the basis for its motion, and identifying where @oHl in the record for relant facts “which it
believes demonstrate the absence gémuine issue of material factCelotex Corp. v. Catrett
477 U.S. 317, 323 (1986). The burden then shiftthe nonmoving party who must “set out
specific facts showing a genuine issue for trighfiderson v. Liberty Lobby, Inel77 U.S. 242,

250 (1986) (citation omitted). Imiewing the evidece, the Court mustiraw all reasonable

inferences in favor of the non-moving party ashetermine “whether the evidence presents a



sufficient disagreement to require submission farg or whether it is so one-sided that one
party must prevail as a matter of lawAhderson477 U.S. at 251-52.
1l

Section 1983 provides in gigrent part: “Evey person who, under color of any statute,
ordinance, regulation, custom, orage, of any State . . . subjeats,causes to be subjected, any
citizen of the United States . . . to the deprivatd any rights, privilegesor immunities secured
by the Constitution and laws, shall be liable to theypajured in an action at law.” 42 U.S.C. §
1983. First promulgated by Congresgast of the Civil Rights Aicof 1871, now codified at 42
U.S.C. § 1983, “person” is not defined in thewdat Initially, the Supreme Court concluded that
“Congress did not undertake to bring municipatpooations within the ambit of [§ 1983].”
Monroe v. Pape365 U.S. 167, 187 (19619yerruled byMonell v. Dep’t of Soc. Sery<l36 U.S.
658 (1978). Reexamining the history of the Civil Rights Act of 187Mamell, however, the
Court concluded that “Congredsl intend municipalities and othécal government units to be
included among those persons to whom § 1983 appl6”U.S. at 690.

“While a municipality may be held liable under 42 U.S.C. § 1983 for a constitutional
violation directly attributableo it, § 1983 does not impose viaaus liability on a municipality
for the constitutional torts of its employeesStemler v. City of Florencd 26 F.3d 856, 865 (6th
Cir. 1997);see alsoMonell, 436 U.S. at 691 (“[A] municigay cannot be held liablesolely
because it employs a tortfeasor — or, in otlierds, a municipality cannot be held liable under
§ 1983 on aespondeat superiotheory.”). Instead, the munpality may only be held liable
when the constitutional violation at issue implements or executes “a government’s policy or
custom.” Monell, 436 U.S. at 694. A “policy,” #h Court elaborates, includes “a policy
statement, ordinance, regulation, or dexisbfficially adoptecand promulgated.”d. at 690. A
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“custom,” in contrast, “has not received faapproval through . . . official decisionmaking
channels.” Id. at 690-91. “Custom,” however, is construed narrowly. As the Sixth Circuit
observes: “A ‘custom’ for purposes bfonell liability must be so permanent and well settled as
to constitute a custom or usage with the force of laotter v. City of Columbus Div. of Police
395 Fed. App’x 197, 202 (6th Cir. 2010) (internal quotation marks omitted) (qudongll, 436
U.S. at 694). That is, “[A] custom is a légastitution not memorialized by written law.”
Porter, 395 Fed. App’x at 202 (interngluotation marks oitied) (quotingFeliciano v. City of
Cleveland 988 F.2d 649, 655 (6th Cir. 1993)).

In this case, Plaintiff identifiethree purported violations of § 198%eeCompl. 11 31—
44, First, Plaintiff alleges/Defendant exercised an offali custom and/or policy of non-
response to complaints of discriminatiorid. § 33. Second, “Defendant or its agents, servants
or employees made harassing and discritmgacomments on numerous occasions during the
course of Plaintiff's employment.”ld.  38. And third, “Defendardr its agents, servants or
employees failed to choose the most qualified aatdifor the position ofraffic Technician, a
black female, and instead chose Roger Pate ebdbkis of Plaintiff gender and/or race.id.

38.

Defendant moves for summary judgment oaiiff's § 1983 claims, contending that
she has identified neither discriminatory policres customs of Defendant. Plaintiff does not
respond to Defendant’s contentionhe Sixth Circuit cautions thdtis “utterly inappropriate
for the court to abandon its positi of neutrality in favor of a role equivaleto champion for the
non-moving party: seeking out factdeveloping legal theoriespdi finding ways to defeat the
motion.” Guarino v. Brookfield Twp. Trs980 F.2d 399, 406 (6th Cir. 1992). Accordingly,
Defendant is entitled to judgmeon Plaintiff's § 1983 claims.
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Moreover, an independent review of the recdemonstrates that Defendant is in fact
entitled to summary judgmerdn Plaintiffs § 1983 claims. Ft, the only “complaint of
discrimination” brought by Plaintiffprior to this litigation) regaled Crane’s 200&black/white
thing” statement. When brought Defendant’s attention, Bendant promptly investigated.
Moreover, it asked Plaintiff howhe would like the situation addhsed. Plaintiff responded: I
want to sit down and have a heart to heart talk WittfCrane. He is not a racist.” Def.’s Mot.
Ex. 12, at 1. Her request was respected. Theéepanet and Crane apologized to Plaintiff “for
anything that he may have saidtloffended her. He explainedathhe did not mean for it to be
taken in that way in which it was. [Plaintiffjas very receptive and she accepted the apology.”
Def.’s Mot. Ex. 14, at 1. In Plaintiff's depitisn, she was asked about Crane’s remark and
reiterated that it was “[d]efitely out of character for him.” Pl.’s Dep. 74:17, May 26, 2011. The
investigation revealed “that this was a one-time incident with lan€r No previous complaints
have ever been made against Lt. Crane nsi{Rkintiff] ever overheard him make any similar
types of statements.” Def.’s Mot. Ex. 13, at Rlaintiff likewise acknowsddged that aside from
this incident, Crane has made no other “disgratory comments.” Pl.’s Dep. 74:20-25. This
series of events does not demonstrate thdéridant has a policy goractice of ignoring a
complaint of discrimination — rather, it revedige opposite. Defendant is entitled to summary
judgment on this § 1983 claim.

Likewise, Plaintiff's second § 1983 argumengtthDefendant or its agents, servants or
employees made harassing and discriminatiognments on numerous occasions,” does not
identify a discriminatory policy or custom ddefendant. Unlike Title VII, “a municipality
cannot be held liable under § 1983 orespondeat superiatheory.” Monell, 436 U.S. at 691.
Simply alleging that Defendant’s agents, setsaar employees made discriminatory comments
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does not establish a § 1983 claim because thiatst“does not impose vicarious liability on a
municipality for the constitutional torts of its employee&temler 126 F.3d at 865. Defendant
is entitled to summary judgment on this 8 1983 claim.

Plaintiff's final 8 1983 argument, that Readant did not offer Plaintiff the traffic
technician position because of her race, raisesdéme argument Plaintiff brings in her Title VII
claim. “As 42 U.S.C. 8 1983 and Title VII are largely parallel remedies in employment
discrimination suits,” the Sixth @uit instructs, “an examination of the standards under Title
VIl for a prima faciecase . . . is useful in ascertainingetirer [a plaintiff's] claim is actionable
under 42 U.S.C. 8§ 1983.Boutros v. Canton Reg’l Transit Autt®997 F.2d 198, 202 (6th Cir.
1993) (collecting cases). As discussed in the following section, Defendant is entitled to
summary judgment on both the § 1983 claim and the Title VII claim.

A\

“As enacted in 1964, Title VII's principal nondiscrimination provision held employers
liable only for disparate treatment.Ricci v. DeStephandl29 S. Ct. 2658, 2672 (2009). In
pertinent part, 42 U.S.C. 8§ 2000gvides that it is unlawful foan employer “to fail or refuse
to hire or to discharge any individual, or athise to discriminate against any individual with
respect to his compensation, terms, conditiongrivileges of employment, because of such
individual's race, color, religion, sex, or national origin.” 42 U.S.C. § 2000e-2(a)(B).
disparate-treatment plaintiff must establisting Supreme Court emphasizes, “that the defendant

had a discriminatory intent or moévfor taking a job-related action.Ricci, 129 S. Ct. at 2672

! The ELCRA contains a similar prohibition agst disparate treatment. Mich. Comp. Laws §
37.2202(1)(a). For analytical purposes, the ELCRA resembles federal law and the same general evidentiary burdens
prevail as in Title VIl casesSee In re Rodriquez87 F.3d 1001, 1008 n.2 (6th Cir. 200Aymenny v. Genex
Corp., 390 F.3d 901, 906 (6th Cir. 2004)itle v. Malady 458 Mich. 153, 172—73 (1998).
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(internal quotation marks omitted) (quotiMgatson v. Fort Worth Bank & Trys#87 U.S. 977,
985-86 (1988)).

A plaintiff may establish disrate treatment through eithédirect or circumstantial
evidence of discrimination. “Direct evidends evidence that, ifbelieved, requires the
conclusion that unlawful disenination was at least a motivating factor in the employer’s
actions.” Thompson v. City of Lansingtl0 F. App’x 922, 929 (6th Cir. 2011) (internal
guotation marks omitted) (quotinyexler v. White’s Fine Furniture, Inci317 F.3d 564, 570 (6th
Cir. 2003)). “Consistent with this definition,rdct evidence of discrimation does not require a
factfinder to draw any inferences in ordercanclude that the challged employment action
was motivated at least in part by prejudaggainst members of the protected groupchnson v.
Kroger Ca, 319 F.3d 858, 865 (6th Cir. 2003).

If a plaintiff does not have direct evidem of discrimination,she may nevertheless
establish her claim “through circumstantial ende, applying the familiar burden-shifting
analysis set forth iMcDonnell Douglas Thompson410 F. App’x at 932 (citations omitted)
(citing McDonnell Douglas Corporation v. Greedll U.S. 792 (1973)). UndéicDonnell
Douglas a plaintiff may establista rebuttable presumption aliscrimination by introducing
evidence that she was (1) a member of a pratedtess; (2) subject tan adverse employment
action; (3) qualified for the position; and (4) suaeplaced by a person ades the protected class
or treated differently than similarl situated non-protected employeeswhite v. Baxter
Healthcare Corp 533 F.3d 381, 391 (6th Cir. 2008) (citiMcDonnell Douglas411 U.S. at
802). In analyzing claims under tMcDonnell Douglasramework, the Sixth Circuit recently
cautioned, courts must be conscidasavoid “the tendency to push all of the evidence into the
prima facie stage and ignore the purposeafat application of the three stage®fovenzano v.
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LCI Holdings, Inc, --- F.3d ----, 2011 WL 6224548, at *4 (6th Cir. Dec. 15, 2011). For
example, some review of the resfive qualifications of the appéats “is necessary at the prima
facie stage; however, this ligheview must be distinguishedn the more rigorous comparison
conducted at the later stages of ieDonnell Douglasanalysis.” Id. (citing Tex. Dept. of
Comm. Affairs v. Burdinet50 U.S. 248, 255 (1981)). Thus, in a failure to promote case, as in
this case, the plaintiff need not establish #ta¢ had “the exact same qualifications” to state a
prima facie case, establishing that she possessed “similar qualifications” is sufficient.
Provenzanp2011 WL 6224548, at *5.

“Once the plaintiff establishes thisima faciecase, the burden shifis the defendant to
offer evidence of a legitimate, non-discriminategason for the adverse employment action.”
White 533 F.3d at 391 (citin@urding 450 U.S. at 253). “[l]f thelefendant su@eds in this
task, the burden shifts back to the plaintifstow that the defendant’s proffered reason was not
its true reason, but merelypaetext for discrimination.”"Whitg 533 F.3d at 391-92. A plaintiff
may demonstrate pretext “by showing thae tBmployer’'s stated reason for the adverse
employment action either (1) $iano basis in fact, (2) was ntte actual reason, or (3) is
insufficient to explain the employer’s action.td. at 393 (citinglmwalle v. Reliance Med.
Prods., Inc, 515 F.3d 531, 545 (6th Cir. 2008). Additiipaa plaintiff may establish pretext
“by offering evidence which challenges the reasonableness of the employer’s decision to the
extent that such an inquiry sheds light whether the employer’s proffered reason for the
employment action was its actual motivationWVhite 533 F.3d at 393 (internal quotation marks
omitted) (quotingVexler 317 F.3d at 578).

Title VIl also prohibits “diparate impact” discrimination.That is, although the Civil
Rights Act of 1964 did not includen express prohibition on polisi®r practices that produce a
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disparate impact, iriggs v. Duke Power Co401 U.S. 424 (1971), “the Court interpreted the
Act to prohibit, in some cases, employers’ facially neutral practices that, in fact, are
‘discriminatory in operation” Ricci, 129 S. Ct. at 2672—73 (quoti@yiggs 401 U.S. at 431).

With the passage of the Civil Rights Act of 1991, Congress codifieGtiggs prohibition on
disparate impact discriminatiommending Title VIl to make plaithat it is unlawful for an
employer to “use[] a particular employment pragetihat causes a disparate impact on the basis
of race, color, religion, sex, or national origin,” absent the employer “demonstrat[ing] that the
challenged practice is job related for the positin question and consistent with business
necessity.” 42 U.S.C. § 2000e-2(k)(1)(A)(i).

In Ricci, these two types of disanination claims — disparattreatment and disparate
impact — collided after the city of New Have@pnnecticut, administered an examination for
promotions within its fire department. 129 & at 2664. The Supreme Court recounts what
happened next:

When the examination results showed that white candidates had outperformed

minority candidates, the mayor and otheardlopoliticians opened a public debate

that turned rancorous. Some firefiglsteairgued the tests should be discarded

because the results showed the tests to be discriminatory. They threatened a

discrimination lawsuit if the City madpromotions basedn the tests. Other

firefighters said the exams were neutmatl dair. And they, in turn, threatened a

discrimination lawsuit if the City, relgg on the statistical racial disparity,

ignored the test results and denied promotions to the candidates who had

performed well. In the end ¢hCity took the side ohbse who protested the test

results. It threw out the examinations.

Id. The firefighters who would have been proethtbut for the test results being thrown out,
made good on their threat of litigationld. at 2671. The district court granted summary
judgment to the city, concludirthat the city’s decision “to @ making promotions based on a

test with a racially disparate impact . . . does not, as a matter of law, constitute discriminatory

intent.” 554 F. Supp. 2d 142 (D. Conn. 200&);'d, 129 S. Ct. 2658 (2009) (footnote omitted).
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In a one-paragraph per curiam opinion, a Seddincuit panel affirmd. 530 F.3d 87 (2d Cir.
2008). The Supreme Court reversea five-to-four decisiofi,holding:

Employment tests can be an importantt g a neutral selection system that

safeguards against the very racial animosities Title VII was intended to prevent.

Here, however, the firefighters saw theffoes invalidated by the City in sole

reliance upon race-based statistics. . . . All the evidence demonstrates that the City

chose not to certify the examination results because of the statistical disparity

based on race —+e., how minority candidates had fiermed when compared to

white candidates. . . . Without some otlgstification, this &press, race-based

decisionmaking violates Titlgll’'s command that emplyers cannot take adverse

employment actions becauskan individual’s race.
129 S. Ct. at 2673, 2676. Consequently, tlmrCdecided to “adopt the strong-basis-in-
evidence standard as a matter of statutonysicaction to resolveny conflict between the
disparate-treatment and disparate-impact provisions of Title VI8! at 2676. Under this
standard, “government actions to remedy pestial discrimination — actions that are
themselves based on race — are constitutional only where there is a ‘strong basis in evidence’
that the remedial actions were necessargl” at 2675 (quotindRichmond v. J.A. Croson Co.
488 U.S. 469, 500 (1989)). Applying this stamjathe Court determined that “there is no
evidence — let alone theequired strong basis iavidence” — that the testgelts should be
disregarded.Id. at 2681. “Fear of litigation alone,” the Court emphasized, “cannot justify an
employer’s reliance on race to the detrimentirafividuals who passed the examinations and
gualified for promotions. The City’s discardinige test results was impermissible under Title
VIL” 1d.

In this case, Plaintiff has aaad her burden of establishiagprima facie case of disparate

treatment. As an African American woman, seea member of a protected class. She was

subject to an adverse employment action — she applied for, but did not receive, the traffic

2 Justice Kennedy delivered the opinion of the Cqaied by Chief Justice Roberts and Justices Scalia,
Thomas, and Alito. Justice Ginsburg dissentedepbioy Justices Stevens, Souter, and Breyer.
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technician job. She possessentiitar qualifications” aghe person who received the job, Roger
Pate, under the prima facie cas#ight review” standardProvenzanp2011 WL 6224548, at
*4. And Pate, a Caucasian man, is outside the protected class.

Defendant likewise carries its burden edtablishing a legitimate, nondiscriminatory
reason for hiring Pate. He @ed higher on the interview amination. The interview was
conducted by three experienced traffic accidamestigation and reconstruction officers, who
scored the applicants on thirty-two questions developed specifically for interviewing traffic
technician applicantsSeeDef.’s Mot. Exs. 21-22 (providingnterview forms). Plaintiff does
not dispute, and an independentieg reveals, that these questiomere facially neutral and is
job-related to the position in quest. The scores were sent toi€fiCliff. Def.’s Mot. Ex. 18
8. “I based my decision on who to hire,” Cliffstified, “strictly upon the scores provided to me
by the interview panel. . . . Based upon thoseltgsuhired the [Patefor the Traffic Crash
Reconstructionist/Traffic Investigatposition and not the claimantld. § 10.

Plaintiff contends that the interview scorssrved as a mere pretext for intentional
discrimination for several reasons. Her argaotee however, do not establish pretext.
Significantly, Plaintiff dos not assert that the three indwals who scored her harbor any
discriminatory intent. “A disparate-treatmeptaintiff must estaliéh,” the Supreme Court
emphasizes, “that the defendant had a discrimipdtdaent or motive for taking a job-related
action.” Ricci129 S. Ct. at 2672 (internal quotation marks omitted) (quitfagson 487 U.S.
at 985-86). Rather than alleging that the intervieweere biased against her, Plaintiff contends
in her deposition that Chief Cliff possessed thquisite discriminatory intent regarding the
adverse employment action at issées noted above, she testified:

A: | believe that he is the one thatkea the decision in reference to the hiring

process in terms of thtechnician’s position.
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Q: All right. And do you know how it was that your race or gender played a role
in the chief's selection of Officer Pate over yourself for the position?

Officer Pate is a whitenale and I'm a black female.

All right. Is there any other additial information thayou can rely upon in
support of your race claim against him in that context?

Explain that.

Do you understand my question?

No, sir.

Okay. Besides the fact that you atdack female and Officer Pate is a white
male —

Um-huh.

— is there any other informati that you rely upon that the chief was
discriminating against you on thedimof your gender and/or race?

| can’t — | can’tanswer that question.

Why?

| have to have a reasorhwl can’'t answer that question?

Well, do you not understand my gties or you just ca’'t answer it?

You asked me why do | think it was discrimination because I'm black and
he’s a white individual?

Um-huh.

That was my answer. And your other —

Okay. Is there anything — is thexrything else thatou can look to that
supports your assertion that your racgypd a role in the selection of the
traffic technician position? . . .

A: It's my opinion.

OrxrO0 20202 O» OZO02 OX

Pl.’s Dep. 167:15-168:22, 169:16. MRl#HI’'s opinion — unsubstantiated by evidence to rebut
Defendant’s proffered reason for its decision —nisufficient to establish that the proffered
reason is pretextual.

In her brief, Plaintiff argues that she was agked eleven of the thirty-two questions
contained in the interview examination scorisigeet. Pl.’s Resp. Def.’s Mot. Summ. J. 16
(“Pl.’s Resp.”). Her affidavit asserts thstte was not asked ten of the questiolas.Ex. 1 T 1.
And in her deposition, Plaintiff testifies that shd dt recall if the questions were asked or not.
See, e.g Pl.’s Dep. 112:16-114:25. As noted, howeuelaintiff does notassert that the

interviewers possessed any discriminatory intent — a necessary predicate for alleging that their
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ostensibly legitimate, non-discrimatory scores were mere et for discrimination. Absent
this predicate, Plaintiff cannot establish tlledusion that their actions were mere pretext.

Similarly unpersuasive is Plaintiff's next argument: “By haviRlgintiff's interview
happen second in time, the interviewers werdrdata position whereithey could compare her
alleged responses to the purported responsedded by Pate.” Pl’s Resp. 18. “In other
words,” Plaintiff elaborates, “the manner in which Pate answered questions allowed the panel to
set the bar to be utilized when assigned scor@saiotiff's purported response to the questions.
This also constitutes evidence of pretexid. Plaintiff concedes that the interview order was a
byproduct of “administrative scheduling.ld. (quoting Trevino Dep. 47:17, July 18, 2011,
attached a®ef.’s Mot. Ex. 20).

Plaintiff, however, referazes no authority for her argument that an employer must
interview minority and women cardfites before other candidateAnd such a rule would be
contrary toRicci, in which the Court cautioned that such “express, race-based decisionmaking
violates Title VII.” 129 S. Ct. at 2673. “Fear litfgation alone,” the Court instructed, “cannot
justify an employer’s reliance on race toethdetriment of individuals who passed the
examinations and qualified for promotiondd. at 2681. Plaintiff's propsal — to disregard the
interview examination scores because Defahdfid not deliberately schedule the minority
female candidate first — would flout the Couiirstruction. Indeed, Bintiff’'s proposal would
expose Defendant to liability for discriminationder Title VII, not shield Defendant from it.

Finally, Plaintiff argues, prekt is demonstrated by Cris 2006 “black/ikite thing”
comment. Plaintiff does not contérthat Crane was involved inghhiring decision at issue.
This single remark, made more than three ybafsre the interview took place, does not support
an inference of pretext. “An isolated disomatory remark made by one with no managerial
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authority over the challenged personnel deaisiis not considered indicative of . . .
discrimination.” Ercegovitch v. Goodyear Tire & Rubber Cd54 F.3d 344 (6th Cir. 1998)
(citing McDonald v. Union Camp Corp898 F.2d 1155, 1161 (6th Ci990)). Because Plaintiff
does not establish that Defendant’'s profferedson for its decision is mere pretext for
discrimination, Defendant is entitled to suamy judgment on Plaintiff's Title VII claim.

\%

Having dismissed all of Plairfits federal law claims, theCourt declines to exercise
supplemental jurisdiction over Plaintiff’'s salemaining state law claims under the ELCRA. 28
U.S.C. § 1367(a) provides: “The district courtay decline to exercise supplemental jurisdiction
over a claim . . . if . . . the district court hdismissed all claims over which it has original
jurisdiction.” Moreover, “a fedal court that has dismissedpdaintiff's federal-law claims
should not ordinarily reach thegphtiff's state-law claims.” Moon v. Harrison Piping Supply
465 F.3d 719 (6th Cir. 2006) (citation omittedgge also United Mine Workers of Am. v. Gjbbs
383 U.S. 715, 726 (1966) (“Certainly, if the federalicls are dismissed before trial . . . the state
claims should be dismissed as well.Berry v. Se. Boll Weevil Eradication Found54 F.
App’x 467, 478 (6th Cir. 2005) (noting that dismissal is the “clear rule of this circuit”). As the
Supreme Court has emphasized, “Needless decisibstate law should be avoided both as a
matter of comity and to promote justice betweeanghrties, by procuring fahem a surer-footed
reading of applicable law.Gibbs 383 U.S. at 726.

V.
Accordingly, it SORDERED that Defendant’s motion faummary judgment (ECF No.

22) isGRANTED.
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It is furtherORDERED that Plaintiff's § 1983 iad Title VII claims aredismissed with
prejudice.
It is further ORDERED that the exercise of supplentanjurisdiction over Plaintiff's
remaining state law claim BECLINED .
s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: January 18, 2012

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjfed
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on January 18, 2012.

s/Tracy A. Jacobs
TRACY A. JACOBS
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