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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
DAVID KETCHUM,
Plaintiff, CaseNo. 10-cv-14749
V. Honorabl@homasL. Ludington
RANDY KHAN, et al.,

Defendants.

/

ORDER STATING FINDINGS OF FACT AND CONCLUSIONS OF LAW AND
GRANTING JUDGMENT ON PARTIAL FINDINGS FOR DEFENDANTS

This case concerns an excessive forcenglgursuant to 42 U.S.C. § 1983, made by
Plaintiff David Ketchum regardg a warrant to draw Ketcimis blood which was executed by
Michigan State Police Troopers. On February20i,4, Magistrate Judge Paul J. Komives issued
a report recommending that the motion fomsoary judgment filed by Defendants Werda,
Welton, McMillan, and Khan be gramten part and denied in pafee Rep. & Rec., ECF No.
43. Judge Komives further recommended that alhdaagainst Defendants be dismissed except
for Plaintiff Ketchum’s excessive force claifd. at 22. The Court adopted Judge Komives'’s
Report and overruled the pag’ objections to itSee July 18, 2014 Op. & Order, ECF No. 50.

After significant effort, Ketchum was appointedunsel from the firm, Pepper Hamilton.
Ketchum and his appointed counsel immedyatetgan having issues. After warning Ketchum
that he had no right to court-appted counsel and directing the pastto make another effort at
cooperation, ECF No. 77, the Coatlowed Pepper Hamilton teithdraw. ECF No. 84. Because
the dispositive motion deadline had passed aadcése was trial-ready, the Court rescheduled

the bench trial.
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On March 28, 2017, the bench trial was held. After Ketchum presented his case and
Defendants presented two wisses, the Court entered judgrhdor Defendants pursuant to
Federal Rule of Civil Procedure 52(c). Thettal and legal bases for the judgment on partial
findings was articulated on the record. For clatiy Court’s findings of fact and conclusions of
law will also be briefly presented here.

l.

Federal Rule of Civil Pmedure 52(c) allows a Court tenter judgment on partial
findings in a nonjury trial. “If a party has been fully heard on an issue during a nonjury trial and
the court finds against the party on that issue, the court may enter judgment against the party on a
claim or defense that, under tkentrolling law, can be mainteed or defeated only with a
favorable finding on that issudd. In conjunction with a judgmemn partial findings, the Court
must make findings of fact armbnclusions of law pursuant to dexal Rule of Civil Procedure
52(a).ld.

Rule 52(a) explains that, i nonjury trial, “the court mudind the facts specially and
state its conclusionsf law separately.ld. at Rule 52(a). The findings and conclusions can be
stated on the record or providedain opinion issuedyfter the trialld.

.

The Court makes the following findings of fact. By Ketchum’s own admission, he was
driving a vehicle while intoxicated in the early morning of May 2, 2009. Defendants McMillan
and Khan conducted a traffic stop of Ketchum’s gkhiHe admitted to the officers that he was
intoxicated, but refused to take a prelimin&mgath test. Ketchum became verbally abusive.

When the officers informed him that they wdwbtain a warrant to dw his blood, Ketchum



stated that he had a religious right to objedh® blood draw. Ketchum waarrested, placed in
handcuffs, and put in threar of the patrol car.

The officers then obtainedtdood draw warrant and trgmsrted Ketchum to Covenant
Hospital in Saginaw. According to Ketchum, fvas docile and compliant as he entered the
hospital and was restrained via a four pointesxity restraining system on a bed, plus a torso
band. He asserts that he did nesist until a doctotried to physically whdraw the blood, but
acknowledged moving his arm to avoid thexdad draw. According taMlisty Maclellan, a
registered nurse who was present during thedemti and who testified at trial, Ketchum was
uncooperative and combative from the momleatentered the hospital. She remembers him
being verbally abusive and physigatesistant. Maclellan tesk#fd that blood draw warrants are
typically executed while the arrestee is sittimga chair. Ketchum’s behavior made that
impossible. Because Ketchum was so combativehtispital staff decided that he needed to be
placed in “four point restraints That restraining methodnvolves straps which are wound
around the individual’s wrists and ankles. Prior to being restlaiketchum kicked two nurses.

Ketchum asserts that, when the doctdeedtrto draw the blood, he began struggling
against his restraints. He contends that the officers twisted metal handcuffs into his wrists and
ankles so deeply that they drew blood angpéd bone. He also accuses the Defendants of
choking him.

Maclellan, on the other hanthdicates that hospital staff and officers physically held
Ketchum while the blood was being drawn. Shstified that she $a no torture and no
unnecessary actions by the officers presergsponse to Ketchum’s combative behavior.

Officer Kevin Fent also teified at trial. He is a Sagaw County Jail officer who was

working on the night Ketchum was booked and stdped Ketchum’s poessing. Officer Fent



authenticated a video which depicted Ketchbeing ushered into the police department by
several officers. Ketchum was agitated andigp@lent in the video. kehum walked without
difficulty up to the counter where certain infation was obtained. Ketchum stated that he did
not remember his name, accused officers of #asgunim in the police car, and complained of
pain in multiple parts of his body. Specifically, t€bum asserted that his back, face, and neck
were injured. He also mentioned, in passing, timtvrists and ankles had been harmed. At that
point, Ketchum abruptly ceased standing and wanp, collapsing to the floor. After the
officers were unable to convince Ketchunstand, they carried him to a holding cell.

[1.

The framework for analyzing claims of esseve force when the defense of qualified
immunity has been raised comes from the Supreme Court’s decistancier v. Katz, 533 U.S.
194 (2001). A court confronted with a claim of qualified immunity must answer two questions:
(1) “[D]o the facts alleged show the officecenduct violated a constitutional rightZucier,

533 U.S. at 201, and (2) “[W]as the right ‘cleadgtablished’ to the exté that a reasonable
person in the officer’s position would know thhe conduct complained of was unlawfufetz

v. Gribble, 641 F.3d 743, 750 (6th Cir. 2011) (quotiBaycier, 533 U.S. at 201). These inquiries
do not need to be taken in ordkt.

Excessive force claims aranalyzed under an “objectiveeasonableness” standard.
Graham v. Connor, 490 U.S. 386, 396 (U.S. 1989). “[T]lpestion is whether the officers’
actions are ‘objectively reasonable’ in light thle facts and circumstances confronting them,
without regard to their undgrhg intent or motivation.”ld. at 397. The inquiry into the
reasonableness of an officer’s actions is a deliocate especially when the officer is confronted

with a rapidly-changing situatioft.requires analyzing the situati confronting the officer as the



situation was known to him as it was unfoldingt using “the 20/20 vision of hindsight.”
Graham, 490 U.S. at 396. “The calculus of readalraess must embodyl@vance for the fact
that police officers are often forced to makétsgecond judgments—in circumstances that are
tense, uncertain, and rapidly evolving—about the amotifdrce that is necessary in a particular
situation.”ld. at 396-97.

On the record, the Court found Maclellari&sstimony to be credible and Ketchum’s
testimony to be self-serving and non-credible. Keta admitted to being intoxicated during the
entire encounter. The aggressive behavior he admitted to, which Maclellan described, and which
is depicted in the video is all consistent wathinebriated, violent man. Given Ketchum'’s verbal
and physical aggression leadingtaghe blood drawrad his writhing during the blood draw, the
Defendants’ decision to physically hold him dowas reasonable. Ketchum had already injured
two nurses and had repeatedly oaded his intention to resistl @fforts to draw his blood. The
officers were acting pursuant to a valid watrém draw Ketchum’s blood, and the force they
used in obtaining the blood was proportional t® $ituation presented. The conclusion that the
force used was reasonable is bolstered by ttheoyiwhich demonstrates that Ketchum was able
to walk and stand when being booked at the poditation mere minutesfter the incident. If
Defendants had used unreasonable and exce$siee in restraining Ketchum, physical
manifestations of that forcehould have been obvious in ad&d taken a short time later.
Because the Defendants responded reasonablytehiga’s behavior, the force they applied to
hold Ketchum down during the bldalraw did not violate hisomstitutional rights. Because no
constitutional right violatin occurred, Defendants are eetitto qualified immunity.

V.



Accordingly, it iSORDERED that, in accordance with Federal Rule of Civil Procedure
52(c), on Count Two of Plaintiff Ketchum’'s @wlaint against Defendants, judgment is

ENTERED in favor of Defendantsral against Plaintiff Ketchum.

Dated: March 31, 2017 s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on March 31, 2017.

s/MichaelA. Sian
MICHAEL A. SIAN, CaseManager




