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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

JAMES NEWSOME,
Plaintiff,
Case No. 11-10149
V. Honorable Thomas L. Ludington

YOUNG SUPPLY CO., et al.,

Defendants.

ORDER DENYING DEFENDANTS’ MO TION FOR SUMMARY JUDGMENT

Plaintiff James Newsome brought this action under the Family & Medical Leave Act
(“FMLA"), 29 U.S.C. § 2601, et seq., allegirigat Young Supply Company, Staffing Source
Personnel, Inc. d/b/a Driver Source, Inc., andv@&r Source, Inc. (collectively, “Defendants”)
violated his job restoration rights under the FMuwAen they refused to restore his original job
position as a truck driver, or an equivalent position required by the FMLA. ECF No. 1. In lieu of
filing an answer to the complaint, Defendants filed a motion to dismiss pursuant to Federal Rule of
Civil Procedure 12(b)(6), or alternatively fomsmary judgment pursuant to Federal Rule of Civil
Procedure 56. ECF No. 6. The Court entered derazonstruing Defendants’ motion as one for
summary judgment, and permitting the parties to engage in limited discovery regarding whether
Defendants have 50 or more employees within aibradius of Plaintiff's worksite. ECF No. 10.

Defendants admit that they each employed 50 or more employees, ECF No. 6 at 4-5, that
they were both “joint employers” of Pidiff within the meaning of the FMLAd. at 6, n.5, that
Staffing Source, whose primary place of businelexeted in Dearborn, Michigan, was the primary

employer within this joint employment enterprigk, and that if Staffing Source’s facility is deemed
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to be Plaintiff's “work site” under the joint employmt enterprise, Defendants are liable to Plaintiff
under the FMLA|d. at 3, 5.

Defendants, however, challenge the authi@f 29 C.F.R. § 825.111(a)(3) (1995), which
is the Department of Labor regulation establist8taffing Source’s facility as Plaintiff's work site
for purposes of determining whether the 50 emgédy5 mile coverage exclusion applies, as an
invalid exercise of the Department’s rule-making authority ur@eevron U.S.A. v. Natural
Resources Defense Council, |67 U.S. 837 (1984). Defendantsatlaim that a regulation not
applicable to joint employment enterprisesCFR § 825.111(a)(2), is controlling and dictates that
Plaintiff's work site is Young Supply Companygaginaw facility. Finally, Defendants allege that
if 29 C.F.R. § 825.111(a)(3) (1995) is deemeddsahe amended version of that regulation, 29
C.F.R. 8825.111(a)(3) (2009), whiclddhot take effect until after Plaintiff had already invoked his
rights under the FMLA and commenced his leave, shoelretroactively applied to this case to bar
coverage under the FMLA. Plaiff responds that Defendants’ arguments are meritless, and are
contrary to the rules of statutory construction applicable to the FMLA in general, and the FMLA
“work site” rules, as mandated by the Sixth Circuit Court of Appeals.

A hearing was held on October 6, 2011, dolr@ss Defendants’ motion. For the reasons
provided herein, Defendants’ motion will be denied.

I.  Facts
Staffing Source Personnel, Inc. (“Staffing Sour&g¥an employee leasing company which

provides employees to its customers. Youog@y Company is a customer of Staffing Source.

! Staffing Source does business as “Driver Source, Inc.,” and as such both will be collectively
referred to herein as “Staffing Source.”
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The contract between Staffing Source and Youmgp® Company states that employees such as
plaintiff “are at all times acting and perfoing the services to [Young Supply Company] as
employees of Driver Source.” ECF No. 13 Ex. A fThe contract further provides that Staffing
Source “will direct and control employees inralitters including hiring, termination, and discipline
and shall establish wages, salaries, benefits, bonuses and advancdthéntaddition, Staffing
Source “shall maintain full and direct control o@river Source personnel in regard to employee
law matters, compensation, workers compensatioalamdlirect employment matters of the Driver
Source employees leased to [Young Supply Compaiy].{ Il. Staffing Source likewise paid
plaintiff his wages. ECF No. 13 Ex. B.

Plaintiff was hired by Staffing Source in Octolod 2002 to work as a truck driver. Nine
months later, Staffing Source assigned Pltitttiwork for defendantYoung Supply Company, as
atruck driver. In September 208 Plaintiff provided notice to Bendant of his need for a medical
leave of absence in order to undergo surgedgmnuary of 2009. Defendantsncede that plaintiff's
medical condition constituted a “serious health condition” under the FMLA. ECF No. 6. at 5.
Plaintiff commenced his leave of absence on January 12, 2009. At the completion of his medical
leave of absence, Defendants refused to ree$Hintiff into his original job position, or an
equivalent job position.

Il.  Standard of Review

Where, as here, a determination of a mot@mdismiss involves consideration of evidence
beyond the face of the complaint, the motion cabedreated as a motion to dismiss pursuant to
Federal Rule of Civil Procedure 12(b)(6), but rather must be treated as a motion for summary

judgment pursuant to Rule 56. Fed. R. Civ. P. 12(d). A motion for summary judgment should be



granted if the movant shows that “there is no gemdispute as to any material fact and the movant
is entitled to judgment as a matter of law.” FedCR. P. 56(a). A partysserting that a fact cannot
be proven or is genuinely disputed must supth@tassertion by “showing that the materials cited
do not establish the absence or presence ohaimge dispute, or that an adverse party cannot
produce admissible evidence to support the faged. R. Civ. P. 56(c)(1)(B). The party seeking
summary judgment has the initial burden of informing the Court of the basis for its motion, and
identifying where to look in the record for relevéantts “which it believes demonstrate the absence
of a genuine issue of material facCelotex Corp. v. Catretd77 U.S. 317, 323 (1986). The burden
then shifts to the opposing party who must “setspetcific facts showing@enuine issue for trial.”
Fed. R. Civ. Pro. 56(e)(2Anderson v. Liberty Lobby, Inc477 U.S. 242, 250 (1986). If the
opposing party fails to raise genuine issuefaof and the record indicates the moving party is
entitled to judgment as a matter of lave tourt shall grant summary judgmefAnderson477 U.S.

at 250.

The court must view the evidence and draw all reasonable inferences in favor of the non-
moving party and determine “whether the evidem@sents a sufficient disagreement to require
submission to a jury or whether it is so one-sided that one party must prevail as a matter of law.”
Anderson477 U.S. at 251-52. The party opposing the motion may not “rely on the hope that the
trier of fact will disbelieve the movant’s denfl a disputed fact” but must make an affirmative
showing with proper evidence in order to defeat the mo&treet v. J.C. Bradford & C0o886 F.2d
1472, 1479 (6th Cir. 1989). A party opposing atiomfor summary judgment must designate
specific facts in affidavits, depositions, or atlfectual material showing “evidence on which the

jury could reasonably find for the plaintiff Anderson477 U.S. at 252.



[ll.  Discussion
A. The FMLA

The FMLA allows an employee to take uplt® weeks of leave in a 12 month period for,
among other things, the employee’s own “serioeslth condition.” 29 U.S.C. § 2612(a)(1). Upon
completion of the leave, the employee is entitled teebestated into his or her original job position,
or an equivalent job position. 29 U.S.C. § 2614(a)(1). Employers are prohibited from interfering
with an employee’s rights under the FMLA, and prohibited from retaliating against employees
who invoke their rights under the FMLA. 29 U.S.C. § 2615(a)(1) and&@ar v. JAC Products,

Inc., 443 F.3d 501 (6th Cir. 2006).

For the protections of the FMLA to applyetemployee must be an “eligible employee.” 29
U.S.C. 8§ 2612(a)(1). An eligible employee is one who is employed by the employer for at least 12
months, and who has worked at least 1,250 hours for the employer within the 12 month period
preceding the leave. 29 U.S.C. § 2611(2)(A)(i)-(ii) fé&wants concede that Plaintiff is an eligible
employee. However, the text of the FMLA prowsder an “exclusion” to coverage under the Act:

If the employer employs less than 50 employedseaemployee’s “worksite,” or within 75 miles
of the employee’s “worksite.” 29 U.S.C. § 2611(2)(B)(ii).

FMLA is a remedial statute, and as such, its coverages and protections must be construed
and interpreted broadly in favor of the plaint@bb v. Contract Transport, Ine52 F.3d 543, 559
(6th Cir. 2006). Furthermore, the 50/75 “worksipggbvision is, by the very text of the FMLA, an
“exclusion” to coverage and, as such, the 5@f@vision must be construed “narrowly.” 29 USC
8§ 2611(2)(B)(ii);Cobh 452 F.3d at 559. Defendants contenat tiis statutory exclusion from

coverage applies in the instant case because neither of them employed 50 or more employees within



75 miles of plaintiff's “worksit¢’ which the defendants place¥aung Supply Company’s Saginaw,
Michigan, facility. Plaintiff disputes this, and asserts that his “worksite” was Staffing Source’s
Dearborn, Michigan, facility, and Defendants concede that they employed 50 or more employees
within 75 miles of Staffing Source’s Dearborn, dligan, facility. The question then is what
constitutes Plaintiff's “worksite.”

The term “worksite” is not defined in the FML&e&29 U.S.C. § 2601-2654’'Dea-Evans
v. A Place for Mom, Inc2009 WL 2143739, at *5 (N.D. Ill. 2009However, Congress specifically
delegated the rule-making authority to the Secratibyabor to “prescribe such regulations as are
necessary to carry out” the FMLA. 29 U.S.C. § 2G93 Secretary of Labor utilized full notice and
comment rule-making procedures when promulgating the regulations implementing the FMLA.
O’Dea-Evans 2009 WL 2143739, at *5. Pursuant to its rule-making authority specifically
authorized by 29 U.S.C. § 2654, the Department of Labor enacted 29 C.F.R. 8§ 825.111(a)(3) (1995),
which defines the “worksite” for an employee of “joint employers,” and will be discussed more fully
below. Defendants argue that the 1995 versiosubtection (a)(3) should not be applied to the
instant case, or, alternatively, that subsection (& (Bbre appropriately applicable than subsection
@)(3).

B. Application of 29 C.F.R. §825.111(a)(2)

29 C.F.R. § 825.111(a)(2) states:

For employees with no fixed worksite, e.g., construction workers, transportation

workers (e.g., truck drivers, seamen, pilots), salespersons, etc., the “worksite” is the

site to which they are assigned as their home base, from which their work is

assigned, or to which they report. ... E@nsportation employees, their worksite is

the terminal to which they are assigneghort for work, depart, and return after

completion of a work assignment.

There is no exception in this section forpayees of joint employers, but Defendants
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request that the Court determine that this eaclways applies to any transportation employee and
conclude that Plaintiff’'s workte was his home base, where hgorted, where he was dispatched,
departed and returned in Saginaw. Defendantstakagethis more “specific” section pertaining to
transportation employees should prevail over‘temeral” language pertaining to employees of
joint employers whether they have changing or fixed worksites or are on short term or long term
assignmentsMorales v. Trans World Airlines, Inc504 U.S. 374, 384 (1992) (noting that “it is
commonplace of statutory construction that the specific governs the general”).

Defendants do not explain why subsection (a)(2) is more specific than subsection (a)(3)
governing employees of joint employers. Defendafiter no legal support for their contention that
subsection (a)(2) was meant to apply to all transportation employees and preempt the regulation
relating specifically to employees of joint ployers. Indeed, the language of 29 C.F.R. 8§
825.111(a)(2) only appears to address single-empBiyetions where an employee has no fixed
worksite. Extending 29 C.F.R. § 825.111(a)(2) to appkll transportation employees would thus
be unjustified.

C. Application of 29 C.F.R. § 825.111(a)(3)

The current version of 29 C.F.R. 8§ 825.111(a)(3), which went into effect on January 16,
2009, provides:

For purposes of determining that emplogeeligibility, when an employee is jointly

employed by two or more employers (see §825.106), the employee’s worksite is the primary

employer’s office from which the employeeaissigned or reports, unless the employee has
physically worked for at least one year #aaility of a secondary employer, in which case

the employee’s worksite is that location.eTémployee is also counted by the secondary

employer to determine eligibility for the andary employer’s full-time or permanent

employees.

The prior version of 29 C.F.R. § 825.111(a)(8)wever, provides that “when an employee



is jointly employed by two or more employers (see 8825.106),the employee’s worksite is the
primary employer’s office from which the employee is assigned or reports.” Under both the old and
new version of the regulations, the date upon wapgiication of the 50/75 exclusion is determined
is the date the employee provides notice ofnied for leave. 29 C.F.R. 8§ 825.110(f) (1995) and
29 C.F.R. § 825.110(e) (2009).
1. Defendants’ Arguments

Defendants first argue that the current regulation should apply because it was intended to
replace the older version which was declared invaliHldémpbert v. Healthcare Servs. Group, Inc
391 F.3d 1140 (10th Cir. 2004ert. deniedl26 S. Ct. 356. Iidarbert, the plaintiff had been
employed as a housekeeping supervisor at a nursing home, Sunset Manor, in Brush, Colorado, when
a national cleaning company, Healthcare Services Group, Inc. (“Healthcare”) contracted to provide
cleaning services at the nursing home. Thenpfeis employment was transferred to Healthcare,
but she continued to report for work and providegame services at Sunset Manor. Sunset Manor’s
administrator exercised supervision and coraver the plaintiff when she was employed by Sunset
Manor, and this did not changéer the plaintiff became an employee of Healthddreat 1143.
The plaintiff still reported to her district managedrHealthcare at its regional office in Golden,
Colorado. Such reports were almost alwhystelephone or through the submission of written
reports; the plaintiff went to the Golden offioaly for an occasional district meeting of account
managers.’ld. When the plaintiff sought leave, she invoked the prior version § 825.111(a)(3),
alleging that this was a joint employment betwetsalthcare and Sunset Manor, that Healthcare
was the primary employer, and that, if its regional office in Golden were considered her worksite

rather than the nursing home in Brush where she actually worked, Healthcare would be liable.



Healthcare had 50 or more employees within 75 miles of Golden, but not Brush.

The court explained that the rationale Imehthe 50/75 rule was Congress’s recognition that
even potentially large employers, i.e. those withre than 50 employees, may have difficulty
finding temporary replacements for employees wilwok at geographically scattered locations.
Congress thus determined that if an employgmadit have a significant pool of employees nearby
to cover for an absent employee, that employer should not be required to provide FMLA leave to
that employee. The 75-mile radius that appligeéaggregation of employees at different facilities
recognizes the difficulties an employer may hauweassigning workers to geographically separate
facilities. Id. at 1150 (citing 29 U.S.C. 88 26 1(f)(i), 2611 (2)(B)(ii); H.R. Rep. No. 102-135(l),
at 37 (1991)). The court concluded that requikieglthcare to provide coverage for the plaintiff
in Brush when it had no employees witfilhmiles defeated the Congressional purposat 1150.

The court also noted that the prior version of 8§ 825.111(a)(3) would fictionalize an
employee’s worksite to a locatiavhere a plaintiff rarely, if esr, reported and would create an
arbitrary distinction between sole and joint employers. The court reasoned that

the joint employment provision creatdhe possibility that an employer’s

responsibility tqorovide FMLA leave to an employee will depend exclusively on

whether that employer is a sole employer or a joint employer. This is true despite the

fact that neither employer has an abundant supply of nearby employees to replace

temporarily an employee taking leave and, consequently, are both subject to the

burden Congress tried to alleviate by enacting the 50/75 provision.
Id. at 1150. Based on this reasoning, as well asdimtravention of the statutory purpose brought
about by applying subsection (a)(3) to create &ficgal worksite, the court held the regulation
invalid and concluded that the plaintiff was not an eligible employee under the FMLA. Defendants

argue that because the courtHarbertdeclared the old version of the regulation invalid, the new

version should apply retroactively to the instant case.
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Moreover, Defendants contend that the newiwarsf the regulation was intended to repair
the problem with the old version. The “NoticEProposed Rule Making” proposed the change to
the prior version of § 825.111(a)(3) aeaponse to “the courts decisiorHarbert. . . . [holding]
that the current regulation is arbitrary and captisias applied to an employee with a long-term
fixed worksite.” 73 Fed. Reg. 67934, November 17, 200& comments to the rule change further
explained that the general FMLA principle thatemployer with fewer than 50 employees within
75 miles should not have to find temporary replasets for employees on leave, and the interest
in having consistency between sole and joint employers counseled in favor of a different rule in that
situationld. Defendants assert that the comments to fleeehange make clear that the new version
of the regulation was an acknowledgment by theedaor of Labor that the prior rule was invalid
pursuant to the holding tHarbert, and that the new version ofthegulation was intended to cure
that invalidity. Under these circumstances, Defendants argue that the Court can give retroactive
application to the new regulation.

Defendants acknowledge that retroactivity is not favored in theBawen v. Georgetown
University Hosp.488 U.S. 204, 208(1988), but contend tletoactive application of the new
version of the regulation is appropriate. Gallg, “congressional enactments and administrative
rules will not be construed to have retroacedect unless their language requires this reslalt.”
However, when a statute or rule does not suligyn change the law but merely clarifies existing
law, corrects a misinterpretation by a courpweerrules a wrongly decided case, the statute or rule
may be applied retroactivelfsee Brown v. Thompso&74 F.3d 253, 259 (4th Cir. 2004). In
determining whether a revision of a rule changes or merely clarifies existing law, the Court “looks

to statements of intent made by [the enacting bodly](titing Pimba Cortes v. Am. Airlines, Inc
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177 F.3d 1272, 1284 (11th Cir. 1999)).

Defendants argue that the rulemaking dmgtfor the change in subsection (a)(2)
demonstrates that the new regulation was intendaddeess a finding that the prior version of the
regulation was invalid. Defendants analogize the instant cbarioattan General Equipment Co.

v. Commissioner 297 U.S. 129, 134-35 (1936). INanhattan General Equipmenthe
petitioner/taxpayer disputed the power of the Cougiwe retroactive effect to a change in an IRS
regulation affecting the allocation of a tax loss thattaxpayer wished to deduct. Finding that the
original IRS regulation did not effectuate the staty intent, the Court explained that because the
original regulation could not be applied, the anted regulation in effect became the primary and
controlling rule in respect of the situation presented. The court observed that the amended
regulation pointed the way, for thiest time, for correctly applying the antecedent statute to a
situation which arose under the statute. Defendants submit thadattoert court similarly
determined that the prior regulation was inconsistetit the statute, that the prior version of the
regulation is a mere nullity anthat the amended version of subsection (a)(3) is likewise “the
primary and controlling rule in respect of the situation presentdd.at 135. Accordingly,
Defendants request that the Court concludeRlaantiff's worksite is Saginaw and grant summary
judgment because Plaintiff is not eligible under the FMLA.

Even if the Court concludes that giving retroactive effect to the statute is improper,
Defendants urge the Court to look to the new wersf the regulation as an aid in both interpreting
the prior regulations and the statutéctorelli v. Shadyside Hospl28 F.3d 184, 186 (3d Cir. Pa.
1997);Scamihorn v. General Truck Drivers, et &82 F.3d 1078 (9th Cir. 2002), and that proper

interpretation of the entire regulation, taken ashale; is that Plaintiff’'s worksite was Saginaw.
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2. Plaintiff’'s Arguments

Plaintiff asserts that 29 C.F.R. § 825.111(a){®0P6) is a valid exercise of the Department
of Labor’s rule-making authority delegated to it by Congress, and as such is entitled to deference
underChevron U.S.A. v. Natural Resources Defense Counci),46¢€ U.S. 837 (1984). Plaintiff
contends thdlarbertdoes not apply to the application of § 825.111(a)(3) (1995) to employees with
no fixed worksite who are employed by employee leasing agehtadsert, 391 F.3d at 1153. To
the contrary, Plaintiff submits that the courtHarbertlimited its decision to circumstances where
an employee of joint-employers works at a fikazhtion every day and does not routinely leave that
location.Id.

More specifically, in concluding that Z9.F.R. § 825.111(a)(3) (1995) was not entitled to
Chevrondeference, the court emphasized that it hmaising its decision concerning the regulation
to the unique situation presented in that casergvthe joint employee phgsally reported to and
remained nearly exclusively at a fixed location of employmdatbert, 391 F.3d at 1149, 1151
(“we conclude that § 825.111(a)(3), as applieth&osituation of an empyee with a fixed place of
work, is arbitrary, capricious and manifestly contrary to the FMLA” and stating th@&thtieron
deference factors militate against deference “as applied to plaintiff”).

The court also made clear that its invatiidia of § 825.111(a)(3) did not apply to employees
with no fixed worksite such as temporary and leased emplo$eesHarbert391 F.3d at 1153.
This point distinguisheldarbertfrom the instant case, in whichaitiff, as a truck driver, had no
fixed worksite under the FMLA and was employed by an employee leasing corjuduty 452
F.3d at 557-58. Plaintiff argues that the particular application of the prior version of § 825.111(a)(3)

deemed to be invalid iHarbertdoes not exist here, and as such, the liability-defeating aspect of the
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Harbertdecision is inapplicable and inappositd¢his case. To the contrary, the courtHarbert
upheld the validity of the prioversion of 8 825.111(a)(3) to cas&sch as this in which the
employee has no fixed worksite, andisployed by an employee leasing agehiarbert, 391 F.3d

at 1153. Therefore, not only doklarbert not support Defendants’ position in this case, but it
actually supports application of the prior versio8 825.111(a)(3) to this case, and thus establishes
Defendants’ potential liability.

Moreover, even if the holdingarbertdid apply to the facts of th case, this Court is not
bound by the Tenth Circuit’s decisionktarbert. Nixon v. Kent County’6 F.3d 1381, 1388 (6th
Cir. 1996) (en banc). To the contrary, the Casintequired to “independently decide [its] own
cases,” even if it results in disagremmhwith courts in other circuital., and Plaintiff submits that
the holding ilHarbertshould not be followedJnderChevron courts apply a two-step analysis to
determining the validity of an agency’s regulation promulgated pursuant to Congressional
rule-making delegation. “First always, is the di@swhether Congress has directly spoken to the
precise question at issue. If théeint of Congress is clear, thathe end of the matter; for the court,
as well as the agency, must give effectite unambiguously expressed intent of Congress.”
Chevron 467 U.S. at 842-43. This is determined by resort to the traditional tools of statutory
constructionld. at 843. “If . . . the court determines Coesgg has not directly addressed the precise
guestion at issue, the court does not simply imges®vn construction of the statute, as would be
necessary in the absence of an administrative interpretaltbfiRather, if the statute is silent or
ambiguous with respect to the specific issue,dbestion for the court is whether the agency’s
answer is based on a permissibbnstruction of the statutéd. An agency’s answer is permissible,

and therefore controlling, unless found to be arhjifraapricious or manifestly contrary to the
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statuteld. at 843-44. “It is not [the court’s] role tietermine the most appropriate interpretation of
the statute, but simply to assess whethergigulation reflects a reasonable constructikh&n v.
United States548 F.3d 549, 554-55 (7th Cir. 2008). Furthermore, where, as with the FMLA
regulations, the Secretary of Labor has closed the gap using notice and comment rule-making,
Chevron deference should ordinarily be affordeeke United States v. Mead Cop33 U.S. 218,
228-29 (2001) (holding that the use of notice emshment rule-making is “a very good indicator”
of rulemaking meritingChevrondeference).

Here, the FMLA is silent as to what constitutes a “worksi@Dea-Evars, 2009 WL
2143739, at *5. The analysis thempeeds to step two of ti@hevronframework. InHarbert, the
court found that the reasonableness of the prior version of § 825.111(a)(3) was “a very close
guestion.”Harbert, 391 F.3d at 1149. Plaintiff contends ttieg question that must then be asked
is: If the reasonableness of the Departmentaifor’'s interpretation of FMLA’s definition of
“worksite” is “a very close question,” then how can it be that the regulation is “arbitrary,”
“capricious,” or “manifestly contrary” to the statute?

Regardless of the approach taken by the Tenth Circuit, the Sixth Circuit takes a more
deferential approach toward the FMLA regulatiddse Grace v. USCAR21 F.3d 655, 663 (6th
Cir. 2008) (holding that “courts have consisteafhplied the Department of Labor regulations when
addressing questions about FMLA leave.”). Conttaiyefendants’ claim, the Sixth Circuit did not
cite toHarbert “with approval.” Rather, the Sixth Circuit cited arbertas an anomaly among
decisions addressing the validity of the FMLA regulati@mace 521 F.3d at 663ee Cobp452
F.3d at 558 (cited tblarbert for a statement of the law unrelated to the actual validity of the

regulation).
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In the instant case, Defendants entered inenaployee leasing contract retaining absolute
control over the leased employee, providing for paying the employee’s wages, and specifically
retaining “full and direct control” in regatd “employee law matters.” ECF No. 13 Ex. A. Even
if such a contract did na&xist in this case, the interpretation of “worksite” contained in the prior
version of § 825.111(a)(3) for an employee with xedi worksite, such as truck drivers, who are
employed by temporary or leasing agencies, dowinetheless be a reasonable and valid exercise
by the Secretary of Labor of the rule-makingauity delegated to her by Congress. The Secretary
was within reason to conclude that any hardshigsed by designating the leasing agency’s office
as the employee’s “worksite,” even when the employee physically reports to the secondary
employer’s facility, would ordinarily be alleviated by the additional resources inherent in a
joint-employer arrangement. In a joint-emplogerangement, the manpower and resources of two
employers are at play, not merely one. ThusStheretary was well within reason to conclude that
any hardship occasioned by designating the employee’s “worksite” as the primary employer’s
facility would ordinarily be alleviated by the ility of the leasing agency and/or the secondary
employer to more easily find a replacement ferémployee while on leave which is exactly what
occurred in the instant case. Therefore, Plaintgtias that it cannot be said that the interpretation
of “worksite” contained in the prior version of § 825.111(a)(3) for an employee with no fixed
worksite, such as truck drivers, who are emgpl by temporary or leasing agencies lacks any
rational basis, so as to be “arbitrary,” “capricious,” or “manifestly contrary” to the FMLA.

IV.  Conclusion
Although the Court agrees with the Tenth Circuitarbertthat this issue presents “a very

close question,” the Court, pursuant to the rofestatutory construction applicable to the FMLA
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as a remedial statute, must construe and inteitpreoverages and protections broadly in favor of
Plaintiff. Cobly 452 F.3d at 559. Furthermore, the 50/7®fksite” provision is, by the very text
of the FMLA, an “exclusion” toa@verage. 29 U.S.C. 8§ 2611(2)(B)(iJpbh 452 F.3d at 559. As
such, the 50/75 provision must be construed “narrowlg.” With these rules of statutory
construction in mind, the Court will affo@hevrondeference to 29 C.F.R. § 825.111(a)(3) (1995),
and hold that Plaintiff's “worksite” under tHeMLA was Staffing Source’s office in Dearborn,
Michigan.

Additionally, the Court will not give retroaceeffect to the new version of § 825.111(a)(3)
because the retroactive application of amendments to regulations is disf@ewaffoodward v.
Dep’t of Justice 598 F.3d 1311 (Fed. Cir. 2010). Regulations, and amendments thereto, are
ordinarily presumed not to have retroactive effBaler v. Varity Dayton-Walther Cord 18 F.3d
1109 (6th Cir. 1997). Spedaifito the FMLA, Congress did not extend the Secretary of Labor the
authority in 29 U.S.C. 8 2654 to make its regulations retroactive, and as such regulations
promulgated under the FMLA cannot be given retroactive efBaaier, 118 F.3d at 1111, n.1.
Furthermore, the 2009 amendments to the FMLA regulations also do not provide for retroactive
effect and should therefore s given retroactive effedéicDonald v. Mt. Perry Foods, In2011
WL 3321470 (S.D. Ohio 2011).

The prohibition against giving retroactive effa@the amended version of the regulation is
likewise supported by the text of the 2009 amended regulations. Eligibility for FMLA protection
under the 50/75 exclusion, under both versions of tixgla&ons, is determined as of the date the
employee gives notice of the need for lea®.C.F.R. § 825.110(f) (1995) and 29 C.F.R. §

825.110(e) (2009). Under both sets of regulatitims,date upon which application of the 50/75
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exclusion is determined is the date the empl@yeeides notice of the need for leave. 29 C.F.R. §
825.110(f) (1995) and 29 C.F.R885.110(e) (2009). Defendants cede that Plaintiff provided
notice of his need for leave in September 2008, ECF No. 6 at 5, which is before the amended
regulations took effect on January 16, 2009. Ashsuhe original version of 29 C.F.R. §
825.111(a)(3) (1995) must be applied, and the amended 2009 version cannot be given retroactive
effect.

Accordingly, it isSORDERED that Defendants’ motion f@ummary judgment (ECF No. 6)
is DENIED.

s/Thomas L. Ludington

THOMAS L. LUDINGTON
United States District Judge

Dated: December 15, 2011

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was Sjlved
upon each attorney or party of rects&tein by electronic means or fir:
class U.S. mail on December 15, 2011.

s/Tracy A. Jacobs
TRACY A. JACOBS
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