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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
LAURA M. SHELDON,

Plaintiff,
Case Number 11-10487

Honorable Thomas L. Ludington
THOMAS J. VILSACK, Secretary of the
Department of Agriculture, et al.,

Defendants.
/

ORDER GRANTING THE FEDERAL DE FENDANTS' MOTION TO DISMISS,
DISMISSING PLAINTIFF’'S CLAIMS WI _TH PREJUDICE, DENYING PLAINTIFF'S
MOTION FOR LEAVE TO FILE A SUR-RE PLY, DENYING PLAINTIFF’'S MOTION

FOR LEAVE TO FILE A SUPPLEMENTAL MEMORANDUM, DENYING
PLAINTIFF'S MOTION TO STRIKE THE DECLARATION OF TINA FARLOW, AND
DENYING AS MOOT PLAINTIFF'S MOTION FOR RECONSIDERATION

In July 2008, Plaintiff purchased a hofiee $39,000 with &47,100 loan secured from a
private lender, JP Morgan Chase Bank, N.A. (“J.P. Morgan”). The reaény is located at 502
East Hazel Street, Saint Louis, Michigan (tReoperty”). Verified Compl. (“Compl.”) 11 10, 15,
28. Under its Guaranteed Loan Program, the Rural Housing Service (“RHS”) provides private
lenders with a loan guarantee of 9@¥the principal amount of the loat. 1 10, 18, 28, 30.
Plaintiff's loan from JPMorgan Chase Bank, N.A. is serviced by Chase Home Finance, LLC
(collectively, the “Chase Defendantsiyl.  15. In November 2009, Chase provided Plaintiff a
three-month forbearance for reasons that will be explained heréaf®§.39, 47. When Plaintiff
was unable to make payments aftes end of the forbearance period, Chase scheduled a foreclosure

sale for February 17, 201d. 1 1.
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On February 7, 2011, Plaintiff filed her eight-conamplaint. Count VIlI is the sole count
brought against the Chase Defendarilaintiff alleged in Countlll that the Chase Defendants’
developed a fiduciary relationship with Plainttfiat they breached that duty, and that, as a result,
the foreclosure sale scheduled for Februar207 1, should be enjoined. In Counts | through VI,
Plaintiff sought a declaratory ruling that thecgetary of Agriculture and RHS violated various
provisions of the Housing Adf 1949, 42 U.S.C§ 1441 et seq., that were actionable under the
Administrative Procedures Acts (“APA”). Finaliy, Count VII, Plaintiffalso sought a declaratory
judgment determining that RHS denied Plairdiie process “by failing to provide [Plaintiff] with
notice of adverse decisions or a right to applease decisions.” The various provisions of the
Housing Act of 1949 that Plaintiff alleges tRederal Defendants violated are as follows:

Count | — Section 505(a) of the Housing Asection 505(a) of the Housing Act, 42

U.S.C. 8§ 1475(a) was enacted by Congned949 and provided, in relevant part,

that “during any time that any such laalutstanding, the Secretary [of Agriculture]

is authorized under the regulations to be prescribed by him to grant a moratorium

upon the payment of interest and principakaoh loans . . . .” Plaintiff alleges that

the Secretary and RHS have violateel #PA by failing to grant her a moratorium
for repayment of her guaranteed loan, which was authorized by Congress in 1990.

Count Il — Section 501 and 502 Provisidies Refinancing Loans in Default
Sections 501(a) of the Housing Act of 1949, 502(R)@)d 502(h)(17) of the
Housing Act provide for RHS to refinance Ieahat are in default. Plaintiff alleges
that the Secretary and RHS have vietathe APA by failing to implement the
statutory provisions and her “right to hawer guaranteed loan refinanced by another
guaranteed loan or by a direct and subsidized RHS loan.”

Count Il — Section 502(h)(15), 502(h)(17) and 517 for Assignment of Plaintiff's
Loan and Reamortization of her Paymefsmewhat similar to Count I, Plaintiff
cites three different provisions of th®using Act, 502 (h)(15), 502(h)(17) and 517,
that provide in part for “a program rfassignment to the Secretary” and for
“refinancing.” Plaintiff alleges that ti&ecretary and RHS never implemented these

'Subsection (h) was originally addexSection 502 of the Housing A& U.S.C. § 1472, in 1990. Pub. L.
101-625, § 706(b) (1990) and modified by ameedts in 1991, 1992, 1998, 2000, 2004, 2009 and 284642
U.S.C.A. § 1472 (West 2010) (outlining thatsttory section’s legislative history).
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statutory provisions, violating the APAebause she was entitled to have her loan
“assigned to the RHS” in order “to reamortize her loan.”

Count IV — Section 502(h)(13) Alternative to Foreclos@®ction 502(h)(13), Pub.

L. 106-569, § 701 (2009), provides in relevant part that “upon default of any
mortgage guaranteed under this subsection, mortgagees shall engage in loss
mitigation actions for the purpose of providing an alterative to foreclosure . . . as
provided by the Secretary.” Plaintiff ajjes that the Secretary and RHS failed to
require Chase to provide her an alternative to foreclosure.

Count V — Section 502(h)(14) Provision fdodification of Mortgages and Payment

of a Partial Claim Section 502(h)(14) authorizes the Secretary to provide loan
modifications and partial claims. Againaiitiff alleges that the Secretary and RHS
violated the APA by failing to require Chameparticipate in such a loss mitigation
program.

The Federal Defendants’ motion to dismiss is before the Court. ECF No. 29. The Federal
Defendants allege generally that the Court |atgect matter jurisdiction over Plaintiff’s first,
fourth, sixth, and seventh causes of action. Moeei§ipally, the Federal Defendants argue that the
Court lacks jurisdiction over the first and foudawuses of action because the APA does not extend
jurisdiction to federal courts to review ageragtions that are “committed to agency discretion by
law” and that Plaintiff lacks standing to asdweat first, sixth, and seventh causes of action because
she has not suffered an injury-in-fact and, e\ssuming a legally cognizable injury attributable to
her first cause of action, the relief she seeks would not redress her alleged injury. The Federal
Defendants also contend that Btéf’s first through sixth causesf action fail to state claims on
which relief can be granted because the Haygict's moratorium provision does not apply to
guaranteed loans, the specific relief Plaintiff seisknot required by the applicable APA sections
and that the United States Department of Agriculture (“USDA”) has complied with the other
applicable statutory sections.

Plaintiff responds that the Court has subjedtengurisdiction to review her claims pursuant



to the National Housing Goals, 42 U.S.C. § 144hal that she has been injured by RHS's failure
to extend moratorium relief and due process. BGF35. Moreover, Plaintiff contends that she has
adequately stated claims upon which relief cagrbated because the National Housing Goals limit
RHS’s discretion, RHS is required to extend nariam relief to guaranteed borrows, and RHS is
obligated to refinance guaranteed loans, to@mant an assignment program, to implement a loss
mitigation program, and to implement a mortgagelification and partial claims program. Plaintiff
also argues that she has a statutory right to an administrative due process hearing.
I.  Procedural History

Plaintiff filed a motion for a temporary reaining order and preliminary injunction on
February 8, 2011, to enjoin the nardicial foreclosure sale of heome scheduled for February 17,
2011. ECF No. 5. Plaintiff contended that the loSber home and threat of homelessness were
sufficient to justify the grant of a tempoyaestraining order and preliminary injuncti@ee Smith
2010 WL 3270116, at *1®Bayo, Inc 2006 WL 3240706 at *2. Plaintiflaimed she could not be
compensated with monetary damages for “eithénese enormous losseECF No. 5. Plaintiff,
however, did not provide evidencattshe would not be able to afford alternate housing and did not
explain why monetary compensation would be e@tdte should she be required to relocate. The
Court noted that Plaintiff would also retain tight of possession to thmroperty for the statutory
redemption period of six months after the foreclesale. The Court conaled that Plaintiff had
not shown that irreparable harm would occur atithe of the foreclosure sale and denied Plaintiff's
motion without prejudice (ECF No. 8)ivonia Prop. Holdings v. 12840-12976 Farmington Rd.
Holdings 717 F. Supp. 2d 724, 740-41 (E.D. Mich. 20 uintiff then filed a renewed motion for

a temporary restraining order (ECF No. 9) anticeoof appeal of the Court’s order denying her



original motion for a temporary restraining ordeéCF No. 14). On March 1, 2011, the Court
entered the parties’ stipulation and order widlvdng Plaintiff’'s renewed motion for an expedited
temporary restraining order because the Chase Defendants agreed to adjourn the foreclosure sale
during the pendency of the litigan. ECF No. 24. Plaintiff also filed a motion for voluntary
dismissal of her appeal, and her appeal was dgadifrom the United States Court of Appeals for
the Sixth Circuit on February 25, 2011.

Chase filed a motion for judgment on the pleadi contending that there is no private right
of action against it under the Doug Bereuter Section 502 Single Family Housing Loan Guarantee
Act (the “Guarantee Act”), that it does not owéiduciary duty to Plaintiff, and that it took all
mitigation efforts suggested under the AECF No. 45. Plaintiff reponded that the Chase
Defendants are necessary parties, clarified tiratclaims against Chase were not based on a
violation of the Guarantee Act, and asserted shathad sufficiently stated a claim for breach of
fiduciary duty. ECF No. 48. The Court grantéldase’s motion for judgment on the pleadings on
December 20, 2011 because Plaintiff had not pleduate facts to demonstrate the extraordinary
situation that would create a fiduciary duty taiRtiff under Michigan law. ECF No. 54. Plaintiff
filed a motion for reconsideration of th@@t's December 20, 2011, which is currently pending.
ECF No. 55. Plaintiff’'s motion fareconsideration suggests that dismissing the Chase Defendants
was error. Plaintiff contendsahthe Chase Defendants may be maintained as necessary parties to
the case against the Federal Defendants eveaiiitil does not state a claim against the Chase
Defendants.ld.

A hearing was held on October 26, 2011 to address the Chase Defendants’ motion for

judgment on the pleadings, and the Court also heard arguments on the Federal Defendants’ motion



to dismiss. Federal Defendantsiotion to dismiss will be granted and Plaintiff's motion for
reconsideration of the Court’'s December 20, 2011 order will be denied as moot.
Il. Facts

Plaintiff attached her closing statement to ¢tmmplaint reflecting that her loan was closed
on July 11, 2008. $39,000 of the $47,000 loan were tespédy the sale price for the home, with
most of the balance of the loan being usefin@nce her settlement afges and a $2,000 “repair
escrow.? Plaintiff's original monthly principal ad interest payment was $499.16, but it was later
increased to $651.00 for reasdingt are not explainedd. 129. At the time she received the loan,
Plaintiff was employed by Schnepps Health Caret@eas a certified nursing assistant but shortly
after closing the loan, she becapregnant with her third childd. § 33. Plaintiff was injured at
work in November 2008 when a patient kicked hehastomach. She was prescribed bed rest for
the duration of her pregnancyd. { 34. Plaintiff received worker's compensation from January
2009 through April 2009 when her child was bddh.{ 35.

Plaintiff realized that she would be unable to make payments on her loan in May 2009
because of her loss of ino@ and contacted Chase to discuss mitigation optidn§{ 36, 38.
Plaintiff was advised that she was not eligible for any mitigation options because she had insufficient
income.ld.  38.

Plaintiff alleges that in March 2010, she amted “Ms. Teagen Lefere, a Homeownership

Counselor at Listening Ear Crigtenter, for assistance in seekalpan modification or other loss

Z1n addition to the routine closing costs, Plaintiffissing statement itemized the additional closing expenses:

-Loan origination fee to Affordable Mortgage of Michigan: $942
-Application/Processing fee to Affordable Mortgage of Michigan: $471
-RO Guarantee Fee to Rural Development: $942
-Funding fee to J.P. Morgan Chase Bank, N.A. $460
-Lender processing fee to J.P. Morgan Chase Bank, N.A. $175
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mitigation alternatives from Chaséd: 140. Then, from “March 2010 through December 2010, the
homeownership counselor, on behalf of Mselibn, contacted Chase numerous times requesting
a loan modification and other assistande.”] 41. Plaintiff further states that Chase requested that
she submit financial documents to be considéed loan modification on several occasions, and
that Plaintiff and Ms. Lefere supplied the resfi@el documentation demonstrating her income, her
significant other’s income, bank statements, employment statug].ef¢42. Plaintiff was then
advised that she was “not eligible for assistdremuse her income is too low and because her loan
is guaranteed by RHSId. 143. She was not offered a morationi on her mortgage payments, an
opportunity to reamortize or refinance her loargroopportunity to have her loan assigned to RHS
and then, presumably rewritten on more favorsdaims. As of December 21, 2010, Chase claimed
that the amount past due on Plaintiff's loars\gd2,207.05 exclusive of any legal fees that Chase
may claim due and any amounts due since thiat daintiff alleges that RHS had significant
involvement in the decisions regarding her refider loan loss mitigation, but did not inform
Plaintiff of this involvement.
lll.  Section 502 Guaranteed Rural Housing Loan Program

In the Housing Act of 1949, Congress established a national housing policy with three
objectives. Pub. L. No. 81-171, 63 Stat. 413 (1949). The first objective was to eliminate housing
shortages through housing production and related community development. 42 U.S.C. § 1441. The
second objective was to clear slums and blighted ddkdsnally, Congress aimed to achieve the
goal of “a decent home and suitable living environment for every American faiily.”

RHS is a part of Rural Development irtd SDA and operates adad range of programs

that were formerly administered by the Farnktéwsne Administration to support affordable housing



and community development in rural areasioligh Section 502 of the Housing Act of 1949, 42
U.S.C. § 1472, RHS provides low-and very-loweame people living in rural areas with the
opportunity to own a home by a loan made from the Secretary directly to the loan apptedt.
U.S.C. § 1472(a). Section 502 loans are primarily used to help low-income individuals or
households purchase homes in rural areas and the funds can be used to build, repair, renovate or
relocate a home, or to purchase and preparg sitduding providing water and sewage facilities.
Rural Housing Direct Loans, www.rurdev.usda.gosfsth/brief_rhdirect.htm (last visited March
13, 2012). Ginnie Mae, which is a dsion or affiliate of the U.S. Department of Housing and Urban
Development, guarantees securities secured by pbimisrtgage loans insured by RHS in addition
to loans initiated by the U.S. Department of Veterans Affairs and the Federal Housing
Administration.

The RHS single family guaranteed loan program, in contrast to the direct loan program, was
authorized by Section 502(h) thie Housing Act of 1949, 42 U.S.€1472(h), and enacted as part
of the Cranston-Gonzales National Affordableusing Act of 1990. Pub. L. 101-625 (1990). Its
purpose was to extend home loan financing td hoaseholds to further the goals and purposes of
the Housing Act of 1949, namely the provisiondafcent, safe and sanitary housing to every
American household. 42 U.S.C. § 1441. The guaezhloan program “facilitates home ownership
for low-to moderate-income borrowers in rural areas and non-metropolitan communities who are
unable to obtain conventional home mortgégancing.” Pub. L. 108-285, 3(a), 118 Stat. 917
(2004). It provides financing priority to borrovgewho are first time homeowners, 42 U.S.C. §
1472(h)(5), and is targeted to areas that have a demonstrated need for additional sources of mortgage

financing for low- and moderate-income househal@4J.S.C. § 1472(h)(11). RHS direct loans are



made and serviced by the USDA staff whereasgiliaranteed loans are mortgages extended and
services by other lenders.

The Secretary of Agriculture is authorized to guarantee loans made by lenders other than
the United States in an amount equal to 90 pemetihe loan. Such guarantees must be made in
accordance with 42 U.S.C. § 1487(d). Borrowgenerally must meet the same eligibility
requirements as applicants for direct loans, exitegh the maximum income can be as high as 115
percent of area median for ansubsidized loan and only low-income borrowers are eligible for
subsidized guaranteed loag®ed42 U.S.C. § 1487(h)(2); 7 C.F.R. 88 1980.345, 1980.390. Like
direct Section 502 loans, the level of guaranteed loan activity is limited by congressional
appropriations and RHS gives preference to appbns from first-time home buyers or veterans,
their spouses, or children of deceased servicemen. 7 C.F.R. § 1980.353(b). Displaced homemakers
and single parents are considered first-time home buyers even though they may have owned a
previous home with a spousdd. No down payment is requiredccording to RHS guidance, if an
applicant has been generating income from full-tompart-time income for two or more years, a
lender may consider the income to be stable and dependable for purposes of determining the
applicants’ loan repayment ability. Notice RD AN No. 4474 (1980-D), September 17, 2009.

Guaranteed loans are provided for a term ofythyiears and the loan is required to have a
fixed interest rate. The rate is negotiable by thddée and borrower, subject to any established usury
limit and it cannot exceed the lender’s published rate for loans guaranteed by the Department of
Veterans Affairs or the current Federal Natiokl@rtgage Association rate, whichever is higher.

7 C.F.R. 88 1980.320-.321. The maximum lendess leimbursable by RHS under the guarantee

will be the lesser of (1) 90 percent of the printigaount of the loan to the borrower, or (2) 35



percent of the amount of the loan plus anyitaathl loss sustained by the lender up to 85 percent
of the remaining 65 percent. 7 C.F.R. § 1980.322borrower may not be released from liability
remaining on the note for a guaranteed loan, ébe property is sal. 42 U.S.C. § 1472(h)(10).

If a borrower of a loan guaranteed under@Guaranteed Loan Program cannot make a loan
payment, the lender is required to assist the borrower or liquidate theSean.C.F.R. 88
1980.309(f); 1980.371; 1980.374. If a borrower is 90 d#fsiquent on a loan, and the lender
wishes to resolve the delinquency by some mettioelr than foreclosure (e.g., loan modification),
the lender submits a servicing plan to RHS for approgag 1980.374(d). RHS may approve or
reject the servicing plaid. If a lender concludes that a loaccount needs to be liquidated because
of one or more defaults that the borrower cammatill not cure withina reasonable time period,
the lender is to notify RHS of the decision to liquidéde§ 1980.374.

Congress added Section 502(h)(17) toHbesing Act in December 2000, which provides
that the Secretary shall, upon thguest of the borrower, guarantee a loan that is made to refinance
an existing guaranteed loan but the Secretary may establish limitations on the number of these
refinanced loansSeePub. L. No. 106-569, Title VII, § 701, 114 Stat. 2944, 3013 (205#®;also
Section 502(h)(17), 42 U.S.C. § 1472(h)(138nce 2001, USDA has published a series of
Administrative Notices (“ANs”) implementing Section 502(h)(17), and the current notice is
available onlineSeeRD Administrative Notice No. 4549, SirggFamily Housing Guaranteed Loan
Program Refinancing Single Family Housingas Section 502 Direct and Guaranteed, at 1,
available at http://www.rurdev.usda.gov/SupportDocuments/an4549.pdf. The present notice
provides: “The [Single Family Housing Guateed Loan Program] offers existing Section 502

Direct and Guaranteed loan program borrowegogbportunity to refinance their mortgage with a
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Section 502 Guaranteed loan.” However, refinaicads under this program “may not be used as
a loss mitigation measure for loans that aregadg not performing or for borrowers who are not
current on their existing [direct or guaranteed] lodd.’at 4. This limitation, which is authorized
by Section 502(h)(17)(F), suggestattRlaintiff is not eligible forefinancing under this program.

The USDA “encourages Lenders and delinquent borrowers to explore an acceptable
alternative to foreclosure to reduce loss axkeses of foreclosure,” 7 C.F.R. § 1980.374(d), and
provides a Loss Mitigation Guide for the use afders that describes different loss mitigation
actions, and the conditions under which such actions are appropriate. See Loss Mitigation Guide,
available at www.rurdev.usda.gov/regs/an/an4433.pdf (providing for actions such as early
intervention, such as default counseling for borrowers; special forbearance agreements; loan
modifications; preforeclosure sales; and deedsuroli¢oreclosure). While the Federal Defendants
acknowledge that the statutory provisions thatrfdiffialleges provide a basis for the relief she
seeks, the USDA believes that the provisionsatich Plaintiff relies either do not apply to
guaranteed loans or that it already has complied with the applicable statutory sections.

IV. Overview of the APA and its Application to Plaintiff’'s Counts | through VI

Six of Plaintiff's claims involve assertiortbat RHS failed to take action with respect to
guaranteed loan loss mitigation options that & weaquired to take. The Administrative Procedures
Act (“APA”) authorizes suit by “[a] person suffag [a] legal wrong because of agency action, or
adversely affected or aggrieved by agency actitimmthe meaning of a relevant statute.” 5 U.S.C.

§ 702. Where no other statute pro@deprivate right of action, tifagency action” complained of
must be “final agency action.” § 704. “[A]lgenegtion” is defined in § 551(13) to include “the

whole or a part of an agency rule, order, liceraaction, relief, or the eqralent or denial thereof,
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or failure to act.”

The APA provides relief for a failure to act in 8 706(1): “The reviewing court shall . . .
compel agency action unlawfully withheld or unreasonably delay@dctaim for a “failure to act”
pursuant to 8§ 706(1) is not the same thing as a “denial” pursuant to § 706(2). “The latter is the
agency’s act of saying no to a request; the former is simply the omission of an action without
formally rejecting a request-for example, the failir@romulgate a rule or take some decision by
a statutory deadlineNorton v. Southern Utah Wilderness Allianlt8UWA), 542 U.S. 55, 63
(2004).

Courts do not have subject matter jurisdictioneview agency actions that are “committed
to agency discretion by law.” 5 U.S.C. § 701(a){@jcoln v. Vigil 508 U.S. 182 (1993). An
agency action is committed to agency discretiolaif the statute does not provide a “meaningful
standard against which to judge the agency’s exercise of discrefieckfer v. Chaneyt70 U.S.

821, 830 (1985)Jnited Liberty Life Ins. Co. v. Rya®85 F.2d 1320, 1326 (6th Cir.1993). Judicial
review is only available where there are “standatefnitions, or other grants of power [that] deny
or require action in given situations . . Diebold v. United State®47 F.2d 787, 795 (6th Cir.

1991). A meaningful standard does not exist whezatiplicable law is so broadly drawn that the

®Plaintiff argued at the October 26, 2011, hearing @enRbderal Defendants’ motion to dismiss and in her
response to the Federal Defendants’ motion, that she waaldile to assert claims pursuant to Section 706(2) of the
APA which provides that the reviewing court shall hold urfildand set aside agency action, findings and conclusions
on various grounds. Plaintiff contends that she is pursiiéigs under § 706(2) because of the agency’s “action” of
not implementing regulations consistent with the National Housing Goals in 42 U.S.C. § 1441. Plaintiff “cannot seek
wholesale improvement of this program by court decree, rétherin the offices of the Department or the halls of
Congress, where programmatic improvements are normally.idader the terms of the APA, respondent must direct
its attack against some particular ‘agency action’ thatesiit harm” in order to plead a claim pursuant to 8§ 70663).
Lujanv. National Wildlife Federatigd97 U.S. 871, 891 (1990). Moreover, Pliiis complaint only references Section
706 of the APA, with no reference to either subsection ({2)prand does not allege ackaim related to 42 U.S.C. §
1441. Plaintiff cannot assert a claim based on 420J) $1441 for the first time in an opposition brigée Munson v.
Countrywide Home Loan2008 WL 5381866, at *5 (E.D. Mich. Dec. 17, 20@8aintiff's claims are thus appropriately
considered under APA Section 706(1) because she is challeéhgiagency’s failure to act in order to compel action
unlawfully withheld or unreasonably delayed.
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court has no standard or substantive prioritiesreg which to measure an agency’s discretion.
Madison-Hughes v. Shalgl®0 F.3d 1121, 1127 (6th Cir. 1996) (citi@@mmunity Action of
Laramie County, Inc. v. Bowe866 F.2d 347, 353 (10th Cir. 1989)).

“[T]he only agency action that can bempelled under the APA is action legai®guired”
SUWAS542 U.S. at 64 (emphasis in original). Téfere, “a claim under § 706(1) can proceed only
where a plaintiff asserts that an agency failed to takeaeteagency action that it iequired to
take” Id. at 64 (emphasis in original). This limitatiorutes out judicial direction of even discrete
agency action that is not demanded by ldd.’at 65. Rather, “8§ 706(1df the APA] empowers a
court only to compel an agencyperform a ministerial or non-dis¢renary act, or to take action
upon a matter, without directing how it shall aGUWA 542 U.S. at 64.

lll.  Standard of Review
A. 12(b)(1) Motion to Dismiss for Lack of Subject Matter Jurisdiction

A motion to dismiss for lack of subject matjerisdiction pursuant to Federal Rule of Civil
Procedure 12(b)(1) may take the fornetaher a facial or a factual attatknited States v. Ritchie
15 F.3d 592, 598 (6th Cir.1994). Facial attacks challenge the sufficiency of the pleadings
themselvedd. Factual attacks, on the other hand, challenge the factual existence of subject matter
jurisdiction, regardless of what is or might be alleged in the pleadohgs.

When adjudicating a motion to dismiss based wpfatial attack, the Court must accept all
material allegations of the complaint as true and must construe the facts in favor of the non-moving
party.Ritchig 15 F.3d at 598 (citin§cheuer v. Rhode4$16 U.S. 232, 235-37 (1974)). In contrast,

a factual attack contests thdiddy of the facts alleged asipport for subject-matter jurisdiction.

Ritchie 15 F.3d at 598. With a factual challenge, nespmption of truthfulness arises for either
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party, and the court must weigh the evidence to determine its power to hear thee @seg Ohio
Nat'l Life Ins. Co. v. United Statgg22 F.2d 320, 325 (6th Cir. 1990)he court may consider both
the pleadings and evidence not contained in the pleaditadgigrova v. United State201 F.3d 110
(2d Cir. 2000).
B. 12(b)(6) Motion to Dismiss for Failure to State a Claim

The court examines the legal sufficiency @ ghaintiff's claim under Federal Rule of Civil
Procedure 12(b)(65ee Mayer v. Mulqd®88 F.2d 635, 638 (6th Cir.1993). When determining
whether the plaintiff has stated a claim upon \Wwhiglief can be granted, the court must construe
the complaint in the light most favorable to thaipliff, accept all factual allegations as true, and
determine whether the complaint contains “enouglsfecstate a claim to relief that is plausible
on its face.”Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007). The plaintiff’s obligation to
provide the grounds for relief “requires more tharels and conclusions, and a formulaic recitation
of the elements of a ca@ of action will not do.1d. at 555. Even though a complaint need not
contain “detailed” factual allegations, its “[flactl allegations must be enough to raise a right to
relief above the speculative level on the assumption that all the allegations in the Complaint are
true.”Id. A court is “not bound to accept as true a legaclusion couched as a factual allegation.”
Papasan v. Allain478 U.S. 265, 286 (1986). “A claim has facial plausibility when the plaintiff
pleads factual content that allows the court tondthe reasonable inference that the defendant is
liable for the misconduct allegeddshcroft v. Igbal556 U.S. 662, ---, 129 S.Ct. 1937, 1949 (2009).
Furthermore, “[t]he plausibility standard is not akin to a ‘probability requirement,’ but it asks for
more than a sheer possibility that a defendant acted unlawfidlyThis determination is a

“context-specific task that requires the reviewoaurt to draw on its judicial experience and
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common sense.ld. at 1950. The Sixth Circuit has held that a court may consider allegations
contained in the complaint, as well as exhil@tsached to or otherwise incorporated in the
complaint, all without converting a motion testhiss to a motion for summary judgment. Fed. R.
Civ. P. 10(c)Weiner v. Klais & Cq.108 F.3d 86, 89 (6th Cir. 1997).

The Federal Defendants move for dismissal under Federal Rules of Civil Procedure 12(b)(1)
and 12(b)(6). A motion to dismiss for lack afbgect matter jurisdiction pursuant to Fed. R. Civ. P.
12(b)(1) may be based on either a facial attaekfactual attack on the allegations of the complaint.
Tri-Corp Mgmt. Co. v. Praznji83 F. App’x 742, 745 (6th Cir. 2002). When the Court reviews a
factual attack on subject matter jurisdiction, nesumption of truthfulness applies to the factual
allegations of the complairitinited States v. Ritchi@5 F.3d 592, 598 (6th Cir. 1994). The Court
may rely on affidavits or any other evidence pdy before it and hawide latitude to collect
evidence to determine the issue of subject matter jurisdi®iogers v. Stratton Indys798 F.2d
913, 915 (6th Cir. 1986). A plaintiff must demonsgratrisdiction in order to survive the motion.
Moir v. Greater Cleveland Regional Transit AytB95 F.2d 266, 269 (6th Cir. 1990).

Federal Rule of Civil Procedure 12(b)(6) allosavparty to move to dismiss a complaint for
failure to state a claim upon which relief can banged. Fed. R. Civ. P. 12(b)(6). A district court
“must read all well-pleaded allegations of the complaint as tifeiher v. Klais & Cq.108 F.3d
86, 88 (6th Cir. 1997). This assertion does nad lale, however, for legal conclusions, including
legal conclusions couched as factual allegations, or for unwarranted factual infeishcesft v.

Igbal, 129 S. Ct. 1937, 1949-50 (2008wis v. ACB Bus. Sery435 F.3d 389, 405-06 (6th Cir.
1998). To survive a motion to dismiss under Rule 12(b)(6), the complaint’s “[flactual allegations

must be enough to raise a right to relief above the speculative le&g#]l]’Atlantic Corp. v.
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Twombly 550 U.S. 544, 555 (2007). Although the complaint need not contain “heightened fact
pleading of specifics,” it must provide “enough factsttite a claim to relig¢hat is plausible on its
face” to survive a motion to dismidsg. at 570. “A claim has facial plausibility when the plaintiff
pleads factual content that allows the court endthe reasonable inference that the defendant is
liable for the misconduct allegeddbal, 129 S. Ct. at 1949. The complaint “must contain either
direct or inferential allegations with respect lon@aterial elements necessary to sustain a recovery
under some viable legal theoryWeiner 108 F.3d at 88 (citation omitted). Courts may consider
“public records [and] matters of which a courtymtiake judicial notice” on a Rule 12(b)(6) motion.
Jackson v. City of Columbuk94 F.3d 737, 745 (6th Cir. 1998hrogated in part on other grounds
Swierkiewicz v. Sorema N,A34 U.S. 506 (2002).

IV.  Discussion

A. Dismissal of Plaintiff's First and Fourth Claims for Lack of Subject Matter
Jurisdiction

1. Plaintiff's First Cause of Action
Plaintiff's first claim is thathe Federal Defendants failed to comply with Section 505 of the
Housing Act by failing to extend, or require chasextend, to Plaintiff a moratorium for repayment
of her loan. Sectior 50£ of the Housing Act of 1949, 42 U.S.C. § 1475, Congress authorized the
Secretar of Agriculture to extenca moratoriun on mortgag anc interes payment to Sectior 502

loar borrowers' The moratoriun car be extende al ary time that a loan is outstanding upon a

“Section 505(a)(1) reads, in full:

During any time that any such loan is outstandimg Secretary is authorized under regulations to be
prescribed by him to grant a moratorium upon the payment of interest and principal on such loan for
so long a period as he deems necessary, upon a showing by the borrower that due to circumstances
beyond his control, he is unable to continue magengments of such principal and interest when due
without unduly impairing his standard of living. In cases of extreme hardship under the foregoing
circumstances, the Secretary is further authori@ezhncel interest due and payable on such loans
during the moratorium. Should any foreclosurswéh a mortgage securing such a loan upon which
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showing by the borrower th due to circumstance beyonchis or hei control, he or she is unable

to continue making payment of suct principa ancinteres wher due without unduly impairinc her

standar of living. Plaintiff asserts that the Secretandd&RHS have never implemented moratoria

for Section 502 guaranteed borrowers. Importantly, Section 505 provides that the Secretary of
Agriculture is “authorized” to extend a moratorium, which “can” be extended at any time if
appropriately based on the borrower’s circumstances.

As previously explained, the APA does not permit judicial review of agency actions that
Congress committed to agency discretion by law. 5 U.S.C. § 701(a)(2). 42 U.S.C. § 1475(a)
provides, in relevant part, that “[d]Juring any time that any such loan is outstanding, the Secretary
is authorized under regulations to be prescripeldim to grant a moratorium upon the payment of
interest and principal on such loan for so lonmedod as he deems necessary. . . .” The statutory
language does not mandate agency action; it authahee3ecretary to take, or not to take, action
he deems appropriate under the regulations he or she is obliged to promulgate. Although agency
action is subject to a presumption of reviewabilityler 5 U.S.C. § 706(2)(A)’s abuse of discretion
standard, “review is not tbe had if the statute is drawntbat a court would have no meaningful
standard against which to judge the agency’'saserof discretion. In such a case, the statute
(“law”) can be taken to have “committed” the decisionmaking to the agency’s judgment absolutely.”
Heckler v. Chaney470 U.S. 821, 830 (1985). “A meaning&iandard does not exist where the
applicable law is so broadly drawn that the court has no standard or substantive priorities against
which to measure an agency’s discretidviddison-Hughes v. Shalgl@0 F.3d 1121, 1127 (6th Cir.

1996)(citation omitted). Section 1475(a) only regsiiiee USDA to promulgate regulations that

a moratorium has been granted occur, no deficiency judgment shall be taken against the mortgagor
if he shall have faithfully tried to meet his obligation.
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authorize it to act, or not to act, without prdivig any standard for rkang that decision. Because
there is no guidance for the Court by which to eatd the agency’s discretion to determine the
circumstances under which it will grant moratotiet decision is committed to agency discretion
by law and is not subject to judicial review.

Even if the Court did have subject matteigdiction, Plaintiff's first claim would still be
subject to dismissal because the USDA has reasonably interpreted Section 505 not to apply to
Section 502 guaranteed loans “When a court revaawagency’s construction of the statute which
it administers, it is confrontadith two questions. First, alwayss the question whether Congress
has directly spoken to the precise question at is€etron USA v. Natural Res. Def. Counti7
U.S. 837, 842 (1984). In making this inquiry, the court employs “the traditional tools of statutory
construction,’see idat 843 n.9, including “examination of the statute’s text, legislative history, and
structure[,] as well as its purpos8gll Atl. Tel. Cos. v. FCA31 F.3d 1044, 1047 (D.C. Cir. 1997)
(citations omitted). “In determining whether Congress has specifically addressed the question at
issue, a reviewing court should not confine itselexamining a particular statutory provision in
isolation. The meaning — or ambiguity — of certaords or phrases may only become evident when
placed in context.’FDA v. Brown& Williamson Tobacco Corp 529 U.S. 120, 132 (2000).
Additionally, “courts have. . . recognized thatagte may be ambiguous if its application leads to
an irrational or absurd resultConservation Law Found. v. Busé® F.3d 1250, 1267 (1st Cir.
1996) (citingEwing v. Rodgers826 F.2d 967, 970 n.3 (10th Cir. 198Ih)re Rodman792 F.2d
125, 128 n.8 (10th Cir. 1988)nited States v. Real Estate Known as 916 Douglas 808 F.2d
490, 492 (7th Cir. 1990)).

Second, if the reviewing court det@nes that “the statute is silent or ambiguous with respect
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to the specific issue, the question for the court is whether the agency’s answer is based on a
permissible construction of the statut€lievron 467 U.S. at 843. Congress passed the moratorium
provision as part of Title V of the Housing Agthich was entitled “Finatial Assistance by the
Secretary of Agriculture.” Housing Act @B49, Pub. L. No. 81-171, Title V, 63 Stat. 413, 432-39
(1949). When enacted, Title V of the Housing Aict not authorize the USDA to act as a guarantor

of loans by third parties, but only to extend direct loans to individ8aksidIn particular, Section

502 only authorized the Secretary of the USbArovide direct loans to farm owneBees3 Stat.

at 433-34. Thus, when originally enacted, the term “any such loan” in the moratorium provision
referred only to direct loans made by the US[SAe idat 432-34.

As earlier noted, Congressided the guaranteed loan pragr by its passage of the
Cranston-Gonzalez National Affordable HomgsAct in 1990. Pub. L. No. 101-625, 104 Stat. 4079
(1990). Section 706 of the Act added subsectignto 42 U.S.C. § 1472, which authorized the
USDA to provide guaranteed loans made by third-party lenders to individuals who sought to buy
a single-family residence in a rural area. Pub. L. No. 101-625, § 706, 104 Stat. 4079, 4284-86.
However, when it added this new subsection, Cesgydid not specify whether the earlier enacted
moratorium provision’s reference to “any such loan,” 42 U.S.C. § 1475, included the guaranteed
loans authorized by the new subsection,Ul&.C. 8§ 1472(h). Congress’s amendment thus
introduced an ambiguity as to whether “any sloan” referred only to dect loans made by the
USDA as the statute originally read or alsduded loans guaranteed by the USDA through the new
program added in 1990.

The present case invok€kevrons second prong. Here, Congress has expressly delegated

to the USDA the authority to “make such rules eegllations as [it] deems necessary to carry out
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the purposes of” the Housing Act. 42 U.S.A480(k). The agency provided its interpretation as

to whether the moratorium provision in 42 LS8 1475 includes guaranteed loans in a Federal
Register explanation of a final rule that amended the USDA’s regulation implementing its
guaranteed loan program. Final Rule, Rttausing Loans, 56 Fed. Reg. 15748, 15752 (April 17,
1991) (codified at 7 C.F.R. pt. 1980). The agencyarpH that the statutes do not mandate that the
rights to certain types of servicing relief afforded to direct loan program participants extend to
guaranteed loangd.

As a statutory interpretation expressedimyithe promulgation of rulemaking authority
expressly granted by Congress, the USDA's interpretation waCaertgondeference because the
agency reasonably interpreted the statute. As explained above, unlike the USDA'’s direct or
“insured” loans, its guaranteed loans are natkserviced by private lenders, not by the USDA.
Thus, it is a reasonable and permissive construction of the statdieclioe to extend the
moratorium provision to include a guaranteedl|oahich is “the lender’s loan, not [the USDA'’s]
loan.” Id. Plaintiff has not provided any legislative history suggesting that Congress intended the
relief afforded by Section 505 be extende guarantee(as oppose to direct borrower: anc the
USDA has interpreter Sectior 50% to not apply to Sectior 50z guarantee loans Moreover the
languag only grants authority to the Secretary nol to guarantee lenders suggestin that the
remed affordec by Sedion 505 is available only to borrowers from the USDA. As a reasonable
construction of an ambiguous statute, the agennterpretation is entitled to deferenCinevron
467 U.S. at 843. Plaintiff's first cause of actioill whus be dismissed for lack of subject matter

jurisdiction.
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2. Plaintiff's Fourth Cause of Action

Plaintiff's fourth cause of action allegéisat the USDA has failed to enforce Section
502(h)(13) of the Housing Act, 42 U.S.C. § 14721B), against Chase. Compl. 11 23, 60. Section
502(h)(13) was added to the Housing Ac2009, Pub. L. 111-22, Div. & 101(a) (2009), and
provides:

Upon default or imminent default of amortgage guaranteed under this subsection,

mortgagees shall engage in loss mitigation actions for the purpose of providing an

alternative to foreclosure (including actions such as special forbearance, loan
modification, pre-foreclosure sale, deediéu of foreclosure, as required, support

for borrower housing counseling, subordinate lien resolution, and borrower

relocation), as provided for by the Secretary.

Even if this section were interpreted as reaqugjthe USDA to take action against particular lenders
to require specific loss mitigation actions, the USBAécision to not enforce this section against
a particular lender is committed to agency iifon by law and not subject to review under the
APA. Heckler, 470 U.S. at 830see also Gillis v. HHS759 F.2d 565, 575-77 (6th Cir. 1985)
(concluding that “[tjhe mechanism by and extentvhich HHS ‘monitors’ as well as ‘enforces’
compliance fall squarely within tlegency’s exercise of discretiomiid therefore an alleged failure
to monitor and enforce these obligations was not reviewable under the APA).

The language of the statutory section makes clear that the Secretary has authority to establish
the terms upon which loan mitigation can bevied, and the APA praaes review of the
USDA's action or inaction. The USDA'’s decisiondnforce any specific loan mitigation option
is clearly committed to the agency’s discretion under the language of the Section 502(h)(13). Section
502(h)(13) identifies the statutory objectiveli® achieved, but does not provide any particular

action, or criteria for the Court to apply to evatany action by the Secretary. It does not mandate,

with the clarity necessary to support judicial oight, that the Secretary implement specific loss
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mitigation programs if the borrower is displeaséth the loss mitigation options provided by the
mortgagee. Plaintiff's fourth cae of action will also be dismissed for lack of subject matter
jurisdiction.

B. Dismissal of Plaintiff's Second, ThirdFifth, Sixth and Seventh Causes of Action for
Failing to State a Claim Upon Which Relief Can Be Granted

1. Plaintiff's Second Cause of Action
Plaintiff's second cause of action asserts thatFederal Defendants violated the APA by
failing to implement provisions of Sections 58),(502(h)(9) and 502(h)(17) of the Housing Act,
violating Plaintiff's right to hae her guaranteed loan refiaad by another RHS guaranteed loan
or by a direct and subsidized RHS loan. Section 5(42 U.S.C § 1471, authorizes the Secretary

to refinance a home that, if not refinanced, would result in loss of the®hUndel Section

Section 501(a) states as follows:

The Secretary of Agriculture (hereinafter referredddhe “Secretary”) is authorized, subject to the
terms and conditions of this subchapter, ttepd financial assistance, through the Farmers Home
Administration, (1) to owners of farms in the Unit@tes and in the Territories of Alaska and Hawaii

and in the Commonwealth of Puerto Rico, the Virgin Islands, the territories and possessions of the
United States, and the Trust Territory of the Pad#lands, to enable them to construct, improve,
alter, repair, or replace dwellings and other farridings on their farms, and to purchase buildings

and land constituting a minimum adequate site, in order to provide them, their tenants, lessees,
sharecroppers, and laborers with decent, safé,sanitary living conditions and adequate farm
buildings as specified in this subchapter, and (&wners of other real estate in rural areas for the
construction, improvement, alteration, or repair of dwellings, refatéiities, and farm buildings and

to rural residents, including persons who residegervations or villages of Indian tribes, for such
purposes and for the purchase of buildings aagtimichase of land constituting a minimum adequate
site, in order to enable them to provide dwellingd related facilities for their own use and buildings
adequate for their farming operations, and (3lderly or handicapped persons or families who are

or will be the owners of land in rural areas fag tonstruction, improvemeralteration, or repair of
dwellings and related facilities, the purchase oélimgs and related facilities and the purchase of
land constituting a minimum adequate site, in otdeprovide them with adequate dwellings and
related facilities for their own use, and (4) to @amner described in clause (1), (2), or (3) for
refinancing indebtedness which--

(A) was incurred for an eligible purpose described in such clause, and
(B)(i) if not refinanced, is likely to result ficause of circumstances beyond the control of the

applicant) at an early date in the loss of thdieppt's necessary dwelling or essential farm service
buildings, or
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502(h)(9) 42U.S.C §1472(h)(9) a Sectiot 50z guarantee loar may noi be refinance: for aterm
exceedin 3C years Section 502(h)(17), 42 U.S.8.1472(h)(13) outlines the guarantees for
refinancing loans, if the borrower requests tonafice an existing loan. The language of Sections
501(a) and 502(h)(9), where relief is affordadthorizeshe Secretary to refinance a guaranteed
loan but does not identify the circumstances whamayt be appropriate or otherwise require it. In

addition, Plaintiff has not identified any violati by the USDA of Section 502(h)(17) with respect

(ii) if combined (in the case of a dwelling that ®ecretary finds not to be decent, safe, and sanitary)
with a loan for improvement, rehabilitation, or repairs and not refinanced, is fikedsult in the
applicant's continuing to be deprived of a decent, safe, and sanitary dwelling.

8Section 502(h)(17) provides the following guarantees for refinances loans:

(A) In general

Upon the request of the borrower, the Secretary shalie extent provided in appropriation Acts and
subject to subparagraph (F), guarantee a loan thzde to refinance an existing loan that is made
under this section or guaranteed urttiess subsection, and that tBecretary determines complies with
the requirements of this paragraph.

(B) Interest rate

To be eligible for a guarantee undleis paragraph, the refinancingaloshall have a rate of interest
that is fixed over the term of the loan and does exceed the interest rate of the loan being
refinanced.

(C) Security

To be eligible for a guarantee under this paragrégghsefinancing loan shall be secured by the same
single-family residence as was the loan beifigaaced, which shall be owned by the borrower and
occupied by the borrower as the principal residence of the borrower.

(D) Amount

To be eligible for a guarantee under this paragréduygprincipal obligation under the refinancing loan

shall not exceed an amount equal to the sum of the balance of the loan being refinanced and such
closing costs as may be authorized by the Sagrevhich shall include a discount not exceeding 200
basis points and an origination fee not exceedual amount as the Secretary shall prescribe.

(E) Other requirements

The provisions of the last sentence of paragrapm@paragraphs (3), (6), (7)(A), (8), (10), (13), and
(14) shall apply to loans guaranteed under thisgpapd, and no other provisis of paragraphs (2)
through (15) shall apply to such loans.

(F) Authority to establish limitation

The Secretary may establish limitations on the lmemof loans guaranteed under this paragraph,
which shall be based on market conditions and other factors as the Secretary considers appropriate.
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to its implementation of the statutory provision.
2. Plaintiff’'s Third Cause of Action
Plaintiff's third cause of action alleges thihe Federal Defendants violated the APA by

failing to implement statutory authorities under Sections 502(h)(15), 42 L83.€72(h)(15),

"Section 502(h)(15) provides the followingyezding assignment of guaranteed loans:
(A) Program authority

The Secretary may establish a program for assignment to the Secretary, upon request of the mortgagee, of a
mortgage on a 1- to 4-family residence guaranteed under this chapter.

(B) Program requirements
() In general
The Secretary may encourage loan modifications for eligible delinquent mortgages or mortgages
facing imminent default, as defined by the ®éary, through the payment of the guaranty and
assignment of the mortgage to the Secretaryth@dsubsequent modification of the terms of the
mortgage according to a loan modification approved under this section.
(ii) Acceptance of assignment
The Secretary may accept assignment of a mortgage under a program under this subsection only if--
(1) the mortgage is in default or facing imminent default;
(I the mortgagee has modified the mortgage or qualified the mortgage for modification
sufficient to cure the default and providefioortgage payments the mortgagor is reasonably
able to pay, at interest rates not exceeding current market interest rates; and
(1) the Secretary arranges for servicing of the assigned mortgage by a mortgagee (which
may include the assigning mortgagee) througlt@dures that the Secretary has determined
to be in the best interests of the appropriate guaranty fund.
(C) Payment of guaranty
Under the program under this paragraph, the Segretay pay the guaranty for a mortgage, in the amount
determined in accordance with paragraph (2), without reduction for any amounts modified, but only upon the
assignment, transfer, and deliverythe Secretary of all rights, interestaims, evidence, and records with
respect to the mortgage, as defined by the Secretary.

(D) Disposition

After modification of a mortgage pursuant to this paaiphr and assignment of the mortgage, the Secretary may
provide guarantees under this subsection femtlortgage. The Secretary may subsequently--

(i) re-assign the mortgage to the mortgagee under terms and conditions as are agreed to by the
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502(h)(17) and 517, 42 U.S.8.1487, to have Plaintiff’'s loan assigned to RHS and by failing to
implement statutory authorities to reamortize her IcUndei Sectior 502(h)(15) the Secretary,
once again is authorize( to establis| a program for guaranteed lenders to assign loans to the
Secretaryincluding loans upor which borrows have defaultec in returr for paymen to the lender
of the balancioutstandin onthe note Section 502(h)(15) does not mandate the Secretary’s action
much less seek to provide terms a court couldrea. Furthermore, Section 502(h)(17) applies to
refinancing and not to assignment or reamortization and Section 517 only applies to insurance of
loans and loans offered for sale to the public, which does not apply to Plaintiff.
3. Plaintiff's Fifth Cause of Action

Plaintiff's fifth claim contends that the Federal Defendants violated the APA by failing to

require guaranteed lenders to provide loaodifications and partial claims under Section

502(h)(14), 42 U.S.C8§ 1472(h)(14) Section 502(h)(14) does not mandate that the Secretary

mortgagee and the Secretary;

(i) act as a Government National Mortgage Association issuer, or contract with an entity for such
purpose, in order to pool the mortgage intoav&@nment National Mortgage Association security;
or

(iii) re-sell the mortgage in accordance with gmggram that has been established for purchase by
the Federal Government of mortgages insured uhtesubchapter, and the Secretary may coordinate
standards for interest rate reductions available for fonodification with interest rates established for
such purchase.

(E) Loan servicing

In carrying out the program under this subsection, doeeBary may require the existing servicer of a mortgage
assigned to the Secretary under the program to continue servicing the mortgage as an agent of the Secretary
during the period that the Secretary acquires and Hud®sortgage for the purpose of modifying the terms of

the mortgage. If the mortgage is resold pursuasubparagraph (D)(iii), the Secretary may provide for the
existing servicer to continue to service the mortgage or may engage another entity to service the mortgage.

8Section 502(h)(14) provides the guidelines for payment of partial claims and mortgage modifications, and reads
as follows:

The Secretary may authorize the modification of mortgaged establish a program for payment of a partial
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require guaranteed lenders to modify the guaranteed loans or establish partial payment of the
guaranteed loan for a loan that is in, acds, default. The language chosen by Congress is
discretionary and reflects Congress’s intent that the Secretary exercise his or her specialized
judgment. Moreover, to the extent Plaintiff is seeking to have the Federal Defendants comply with
Sections the broad statutory mandate a@owetd in § 1441 of the Housing Act— entitled
“Congressional declaration of national housing polieyPlaintiff is asking the Court to “enter [a]
general order compelling compliance with [apdd statutory mandate([],” which cannot form the
basis of an APA failure-to-act clairBUWA 542 U.S.at 66. Because Plaintiff cannot identify a

discrete, circumscribed agency action that 8 1441 requires the Federal Defendants to take, she

claim to a mortgagee that agrees to apply the claim amount to payment of a mortgage on a 1- to 4-family
residence, for mortgages that are in default or facememidefault, as defined by the Secretary. Any payment
under such program directed to the mortgagee shall e atdéhe sole discretion of the Secretary and on terms
and conditions acceptable to the Secretary, except that--

(A) the amount of the partial claim payment shall be in an amount determined by the Secretary, and shall not
exceed an amount equivalent to 30 percent of the uppaitipal balance of the mortgage and any costs that
are approved by the Secretary;

(B) the amount of the partial claim payment shall be applied first to any outstanding indebtedness on the
mortgage, including any arrearage, but may also include principal reduction;

(C) the mortgagor shall agree to repay the amount of the partial claim to the Secretary upon terms and
conditions acceptable to the Secretary;

(D) expenses related to a partial claim or rfiodiion are not to be charged to the borrower;

(E) the Secretary may authorize compensation to thigagee for lostincome on monthly mortgage payments
due to interest rate reduction;

(F) the Secretary may reimburse the mortgagee from the appropriatetgdanahin connection with any
activities that the mortgagee is required to undertake concerning repayment by the mortgagor of the amount
owed to the Secretary;

(G) the Secretary may authorize payments to thegagee on behalf of the borrower, under such terms and
conditions as are defined by the Secretary, basedaressful performance under the terms of the mortgage
modification, which shall be used to reduce the principal obligation under the modified mortgage; and

(H) the Secretary may authorize the modification oftgages with terms extended up to 40 years from the date
of modification.
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cannot maintain a claim for agency inaction untheat section. Plaintiff's fifth claim will be
dismissed.
4. Plaintiff's Sixth and Seventh Causes of Action

Plaintiff's sixth and seventh causes of actiah be dismissed because she does not allege
any facts demonstrating standing to raise these claims. Article Ill of the Constitution limits the
jurisdiction of federal courts to “cases and controest8 U.S. Const. artlll § 2. To satisfy this
requirement, a plaintiff must demonstrate it has standing to maintain its &dkeorv. Wright 468
U.S. 729, 756 (1984). To satisfy Article lII'sasiding requirement, the plaintiff must shomter
alia, that he or she has “suffered an injury in fact — an invasion of a legally protected interest which
is (@) concrete and particularized, and (b) actiuahminent, not conjectural or hypothetical,” and
“it must be likely, as opposed to merely speculativat the injury will be redressed by a favorable
decision.”Lujan v. Defenders of Wildlif&04 U.S. 555, 560-61 (1992) (internal quotations and
citations omitted).

Plaintiff contends that her right to statytand constitutional due process were violated by
the Federal Defendants failing to implement Sec§02(h) and Section 510(g) of the Housing Act
and Section 271 et seq., of the AgriculturabRgnization Act of 1994 (Count VI) and by the
Federal Defendants failing to provide her with cetof adverse decisions made against her or a
right to appeal those decisions (Count VSectior510(g’ of the Housin¢ Act of 1949 42 U.S.C.
81480(g) provide:the Secretar of Agriculture the poweito issue¢rules anc regulation thaiassure
persins whose assistance under TMeof the Housing Act of 1949 is substantially reduced or
terminate are giver notice and an opportun to appee ar advers decisior to a persot whc has

authority to reverse the decision.
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With respect to Count VII, Plaintiff has not gjkd that there is any evidence that the Federal
Defendants made any adverse decisions relating to Plaintiff. As provided in Tina Farlow’s
Declaration, attached as Exhibit 1 to the Feldeedendant’s motion tdismiss, the USDA did not
receive any servicing plan related to Plain#faintiff likewise does not allege that she submitted
a servicing plan to the USDA. Plaintiff thuecks standing to bring a due process claim alleging
failure to notify her of any adverse decisiongdmagainst her by the Federal Defendants and the
right to appeal those decisions.

Furthermore, Section 510(g) of the Housinggravides, in relevant part, that the Secretary,
in carrying out the provisions of the Housing Act,

shall have the power to. . . issue rules mmilations which assure that . . . persons

. whose assistance under this subchapter is being substantially reduced or
terminated are given written notice of teasons for denial, reduction or termination

and are provided at least an opportunity to appeal an adverse decision[.]

The Federal Defendants did not substantially reduterminate assistance to Plaintiff, nor was an
adverse decision made by the agency with respect to PleaadFarlow Decl. 5. Plaintiff argues

that this subsection is not limited to decisionglenhy the Federal Defendants, but extends to her
assistance being terminated by virtue of the CBa$endant’s foreclosure. Plaintiff, however, does

not allege that she has had any assistance for her guaranteed home loan denied, reduced, or
terminated. Her loan is still guaranteed byWsbA, Chase provided loss mitigation assistance to
Plaintiff through a forbearance, and the remaining provisions offering further relief are available
only at the discretion of the Seast which must also consider the interest of the United States in
ultimately collecting the loan. Because Plaintiff does not demonstrate a cognizable injury under
Section 510(g), she lacks standing to bangaim for violation of this section.

Plaintiff also contends thatdlFederal Defendants have “fail[ed] to implement, with respect
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to Section 502(h) borrowers, . . . Section 27%eqt, of the Agricultural Reorganization Act of 1994
... Compl. T 64. The provisions Plaintiffes have been enacted at 7 U.S.C. 88 6991-6999. See
Pub. L. No. 103-354, 8§ 271-283, 108 Stat. 3178, 3321994). These provisions authorize
USDA to establish a National Appeals DivisifiNAD”) to handle administrative appeals from
adverse decisions of certain USDA agencies. Thesasions have been implemented with respect
to Section 502(h) guaranteed loan borrow8ez/ C.F.R. part 11 (establishing rules of procedure
for appeals to NAD)d. 8 1980.399 (describing the appeal process for RHS administrative decisions
to NAD). Plaintiff cannot demonstrate injury bjeging the Federal Defendants have failed to do
something that has been done. Accordingly, Hffi;ysixth cause of action will be dismissed
because Plaintiff lacks standing to assert her claim.
C. Plaintiff's Motions

Plaintiff filed a motion for leave to file a sur-reply, which will be denied because the Federal
Defendant’s reply brief does notgwide any new arguments that kit could not have addressed
in her response and restates arguments alreadylptbwi her response. More specifically, the sur-
reply addresses Plaintiff's disagreements withSRHarguments regarding lack of subject matter
jurisdiction and the applicability @UWAto the instant case. In addition, Plaintiff fled a motion
for leave to file a supplemental memorandumétude RHS’s participation agreement with private
lenders for guaranteed loans that she locatedeointitrnet. ECF No. 53. Plaintiff does not explain
whether this is the agreement in place between &HiSChase in the instant case. Even if it were,
it should not be considered pursuant to a Rule 12(b)(1) or 12(b)(6) motion to dismiss because it was
not included in Plaintiff's original pleadings. FinglPlaintiff has also fild a motion to strike the

declaration of Tina Farlow included as an &xhio the Federal Defendants’ motion to dismiss,
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which will be denied. The declaration is approprtateonsider because the Federal Defendants are
challenging the factual sufficiency of jurisdictiomer Plaintiff's claims pursuant to Rule 12(b)(1).
No presumption of truthfulness applies to the fdallagations of a complaint in that circumstance,
United States v. Ritchi&5 F.3d 592, 598 (6th Cir. 1994), and @wurt may thus rely on affidavits
or declarations to resolve factual disputes raised in a Rule 12(b)(1) nfetgars v. Stratton
Indus, 798 F.2d 913, 915 (6th Cir. 1986).
V.  Conclusion

Accordingly, it isSORDERED that the Federal Defendantsbtion to dismiss (ECF No. 29)
is GRANTED.

It is furtherORDERED that Plaintiff's claims ar®ISMISSED WITH PREJUDICE .

It is furtherORDERED that Plaintiff's motion to strik&xhibit 1 to the Federal Defendants’
motion to dismiss (ECF No. 36) BENIED.

It is furtherORDERED that Plaintiff’s motion for leave tble a sur-reply (ECF No. 44) is
DENIED.

Itis furtherORDERED that Plaintiff’s motion for leave to file a supplemental memorandum
(ECF No. 53) iDENIED.

It is furtherORDERED that Plaintiff’s motion for reansideration (ECF No. 55)BENIED
AS MOOT.

s/Thomas L. Ludington

THOMAS L. LUDINGTON
United States District Judge

Dated: March 29, 2012

-30-



-31-



