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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

In re THOMAS HORNY
And NORMA HORNY,

Debtors,
CaséNumberl1-12508-BOAppeal)
THOMAS W. MCDONALD, JR., Honorable Thomas L. Ludington
Appellant,

BankruptcyCaseNumberl11-20024
2

CREDIT ACCEPTANCE CO.,

Appellee.
/

OPINION AND ORDER AFFIRMING BANKRUPTCY COURT DECISION

This case presents the question of how kgbankruptcy court magdjust the rate of
“cram down” interest above the prime rateailfChapter 13 proceeding. The bankruptcy trustee
appeals the bankruptcy court’'scti#on to increase the interasite about twele percent over
prime, contending thahe plurality opinion inTill v. SCS Credit Corp 541 U.S. 465 (2003),
imposes a fixed ceiling at threerpent over prime. This Countecognizing that the Supreme
Court has provided ample material for different points of view on this issue, concludésl that
“prime-plus” formula does not proscribe an intemadé higher than three percent over prime, if
such a rate is necessary to account for theofisionpayment and is not too high for the plan to
succeed. Rather, the maximum allowable rateletermined by the interplay between the
respective requirements of paragraphs five ardosill U.S.C. § 1325(a), as applied to the
particular facts of the case. Here, the pariégree that the interesate selected by the

bankruptcy court is necessary tegdately compensate the securestlitor for the risk of future
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nonpayment, but not too high for the plan to succeed. Therefore, the decision of the bankruptcy
court is affirmed.
l.

On December 30, 2010, Norma Horny purchased a 2002 Buick Rendezvous for a little
more than sixteen thousand dollars. About etethousand dollars of the purchase price was
financed by a loan from Appekk Credit Acceptance Corp. (“Credijo Mrs. Horny agreed to
an annual interest rate of 23.§f#rcent, pledging the vehiclas collateral. In her loan
application, Mrs. Horny listed her monthly imoe as $1,700 (this was, she now acknowledges,
an overstatement of $274 per month).

Less than a week after purchasing the vehi®lr. and Mrs. Horny (“Debtors”) filed for
Chapter 13 bankruptcy. The Debtors’ petition colvees reflects that this was not the first time
that Debtors had filed bankruptcy. Several year$ier, they received a discharge in bankruptcy
case number 99-20223, presided over by Bankruptdgel Daniel Opperman. Judge Opperman
also presided over, and dismissed, a subsequent bankruptcy filing of the Debtors (case number
06-20837).

On January 5, 2011, the Debtdiked a statement of cumé monthly income that
reflected $4,078.19 of household ino®. On or about the sardate, the Debtors filed their
proposed Chapter 13 plan of rganization. The liquidation analysis reflected no possibility of
repayment to the unsecured creditors. Dmbtors proposed to contribute $1,320.00 of their
monthly income to the plan, which over the tesfithe plan would pay $600.68 to the unsecured
creditors, whose claims amounted to $81,239.32he Debtors proposed to pay the Creditor

pursuant to the terms of the loagreement, including the 23.99 pent interest rate outside the



plan. The bankruptcy trustee, Appellant TlkemMcDonald (“Trustee”), objected to the
payment of the Creditor’s claim outside the plan.

The Debtors then filed an amended plamppsing instead to paye Creditor’s claim
inside the plan. The amended plan refledteat the Creditor’'s claim was $11,644; it did not
identify an interest rate. The amended pgiaoposed that the Debtors would contribute $1,925
of their monthly income to the plan. Congeqtly, the unsecured creditors’ recovery would
increase from $600.68 over the life of the ptar$1,195. Under both ¢hinitial and amended
plans, the total amount payable to unsecureditoredwas less than 1 memt of their claims.
The Trustee then suggested an interest ratheCreditor’s claim of 25 percent (one percent
over the prime rate of 3.25 pent). The Creditor objected.

The morning of the confirmation hearing, ttespective counsel of the Debtors and the
Creditor agreed to a 15.2 percertenest rate on the Creditor’s claim. The Trustee refused to
approve the settlement, howeyand argued to Bankruptcy JudDaniel Opperman that under
Till the appropriate interest rate should be “prime plus one,” or 4.25 percent. The Creditor
objected, arguing that undbtemphis Bank & Trust v. WhitmaB92 F.2d 427 (6th Cir. 1982),
the contract rate of 23.99 percent should apply. Judge Opperman took the matter under
advisement and invited supplental briefing on the issue.

On May 12, the case was ocewened. After hearing frornounsel, Judge Opperman
ruled from the bench, stating in pertinent part:

In accordance with the Supreme Court’s decisioilhv SCS Credit

Corp., and the subsequent opinion of thke Gircuit Bankruptcy Appellate Panel

in In re Tarantq this Court applies the prime plus formula . . . .

Under the facts of this case, howeyvthe Court concludes that the
traditional prime plus rate will not adedaly compensate Credit Acceptance for

its risk with this loan, a loan which had no payment history prior to this
bankruptcy being filed. Further, the img of this loan and the discrepancy
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between the debtor’s credit applicatiand her schedules support a finding of
increased risk with this loan. Moreovéhge facts of this casare truly unusual,
and therefore, the circigstances of the bankruptcy case as identified by the
United States Supreme CourtTiill . . . dictate a muchigher interest rate.

In particular, the filing of the insta@hapter 13, six calendar days and just
a few business days after the loan, caused the Court to set the interest rate much
higher than the 300 basis points over the priate as urged by the debtor and the
trustee. The market risk to Credicceptance, which is no timely payment
whatsoever with this loan, coupladith a loan that is known to be non-
performing less than one week after ahgsiis extremely and markedly higher.

Under Till, this Court is obligated to select a rate high enough to
compensate the creditor for its risk. Andt@ourt determines that the previously
negotiated 15.2 [percent] is the appnate rate under these unusual
circumstances. Neither . . . the debtorshertrustee have argued that the interest
rate would doom the plan and the facts do not support this.

Hrg Tr. 12:14-17, 15:14-16:15, May 12, 20&ttached asAppellee’s Br. Ex. 9, ECF No. 9-9.
The Trustee timely noticed his appé&alm the decision to this Court.
.

“In a bankruptcy proceeding, the banftcy court is théinder of fact.”In re Issaacman
26 F.3d 629, 631 (6th Cir. 1994) (citing re Caldwel|] 851 F.2d 852, 857 (6th Cir. 1988)).
Consequently, “a district courtviews the bankruptcy court’sriilings of fact under the clearly
erroneous standard but reviewe novo the bankruptcy cdisrconclusions of law.”Id. (citing
In re Zick 931 F.2d 1124, 1126 (6th Cir. 1991)).

1.

Under Chapter 13 of the Bankruptcy Codeefically, under paragraph five of 11
U.S.C. § 1325(a)), a proposed debt adjustment pidinqualify for cout approval only if it
accommodates all “allowed secured d@@” in one of three ways:

(1) by obtaining the creditor's acceptanafethe plan; (2) by surrendering the

property securing the claim; or (3) by providing the creditor both a lien securing
the claim and a promise of future propgedistributions (suls as deferred cash



payments) whose total “value, as of the effective date of the plan, . . . is not less
than the allowed amount of such claim.”

Till v. SCS Credit Corp 541 U.S. 465, 468 (2003) (footnote omitted) (quoting 11 U.S.C. 8§
1325(a)(5)(ii)). “The thd alternative,” the Court explainsis commonly known as the ‘cram
down option’ because it may be erded over a claim holder’s objectionld. at 468—69. The
text of the “cram down provisionfequires that the court confirthe debtor’s plan if “with
respect to each allowed secured claim . . . theeyas of the effective date of the plan, of
property to be distributed underetiplan on account of such ctaiis not less than the allowed
amount of such claim.” § 1325(a)(5)(i)Significantly, this sectiodoes not define “value.”

Under paragraph six of § 1325(a), the caugy only confirm a proposed plan if “the
debtor will be able to makelgayments under the plan and torgay with the plan.” 11 U.S.C.
§ 1325(a)(6). Thus, a bankruptcpurt “[may] not approve a plauanless it is clear that the

debtor will be able to make these payments .. Unless the Court hagdt ascertained that the

! As an aside, it should be noted that, as the paxtje=e that the present valofethe vehicle exceeds the
amount of the Creditor’s claim, this case does not implicate the “hanging paragraph” following 8 (932%(e
Sixth Circuit explains how the evocatively nhamed “hanging paragraph” came to be thus:

Prior to Congress’s enactment of the Bankruptcy Abuse Prevention and Consumer Protection Act

of 2005 (“BAPCPA”"), a Chapter 13 debtor whiillowed money on an automobile could, over

the creditor’s objectiorkeep the vehicle and “bifurcate” . . ethreditor’s fully secured claim into

a secured portion and an unsecured portion under § 506(a)(1). The debt was secured up to the
present value of the vehicle, while the remainder of the debt was unsecured, with payments to be
distributed, pro rata, among the debtor’'s unsecured creditors. . . .

However, it seems to be undisputed that Congress viewed this use of “cramdown” as abusive and
unfair to car lenders and other lienholders, so when it enacted BAPCPA in 2005, it added an
unnumbered paragraph — commomngferred to as the “hanging paragraph” — to the end of §
1325(a). . ..

[T]he “hanging paragraph” applies when: (1) the creditor holds a purchase money security interest
securing the debt that is thabgect of the claim; (2) the deltas incurred within the 910-day
period preceding the date of the filing of the petition; and (3) the collateral for that debt consists of
a motor vehicle acquired for the personal use of the debtor.

Shaw v. Aurgroup Fin. Credit Unioh52 F.3d 447, 451-52 (6th Cir. 2009) (internal citations and quotation marks
omitted).



plan of repayment is feasible[,] . the plan cannot be confirmedlih re Hammonds729 F.2d

1391, 1394-95 (11th Cir. 1984ut cf.Till, 541 U.S. at 493 (Scalia, dlissenting) (“Chapter 13

plans often fail. | agree with petitioners th#te relevant statistic is the percentage

of confirmedplans that fail, but even resolving thessue in their favor, the risk is still
substantial. The failure rate they offer — which we may take to be a conservative estimate, as it
is doubtless the lowest one they could find — is 37%.” (citing Marjorie Giitie Role of
Empirical Data in Developing Banlptcy Legislation for Individuals65 Ind. L.J. 17, 40-42
(1989)).

Plans electing to cram down claims generally do not pay the claim in a lump sum.
Rather, the plans “often provide for installmgatyments over a period gkars rather than a
single payment. In such circumstances, the amotieach installmenmust be calibrated to
ensure that, over time, the creditor receivesutsiments whose total present value equals or
exceeds that of the allowed claimTill, 541 U.S. at 469. That isiterest must be added — but
how much?

In Till, the Court granted disrari to resolve a four-wagircuit split onthis question.

The proper manner of calculating present vahmyever, proved divisive for the justices as
well. Unable to agree, a¥4 plurality decision resulted.First, all nine members of the Court
rejected the “coerced” or “forcddan” method used by the colmtlow, which “focus[es] on the
interest rate that the creditor guestion would obtain in making a new loan in the same industry
to a debtor who is similarly siated, although not in bankruptcyld. at 472 (internal quotation

marks omitted) (quotindgn re Till, 301 F.3d 583, 592 (7th Cir. 2002)). Likewise, all nine

2 Justice Stevens announced the judgment of the Court and authored an opinion joined by three fellow
justices (Breyer, Ginsburg, and Souter). Justice Thamasurred in the judgment, writing separately. And Justice
Scalia dissented, joined by Chief JusticdRpuist and Justices Kennedy and O’Connor.
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justices rejected the “cost dfinds method,” which “charg[es] amterest rate equal to the
creditor’s borrowing rate.”In re Till, 301 F.3d at 58%ev’d sub nom. Till v. SCS Credit Corp
541 U.S. 465 (2003). And five justices rejectdde presumptive contract rate approach”
endorsed by Justice Scalia’s fqustice dissent. This approads its name suggests, begins
with a presumption that the interest rate in the parties’ contract applies and then permits the
debtor to introduce “informatioabout the creditor’s costs oferhead, financial circumstances,
and lending practices to rebut theesumptive contract rate.Till, 541 U.S. at 478ee also id
at 492 (Scalia, J., dissenting).

Instead, Justice Stevens’s four-justice ality opinion adopted the “prime-plus” or
“formula rate,” explaining:

Taking its cue from ordinary lending prees, the approach begins by looking to

the national prime rate, reported dailytire press, which reflects the financial

market’'s estimate of the amount a coenaial bank should @rge a creditworthy

commercial borrower to compensate for tipgortunity costs of the loan, the risk

of inflation, and the relatively slightsk of default. Because bankrupt debtors

typically pose a greatersk of nonpayment than lsent commercial borrowers,

the approach then requires a bankryptcourt to adjust the prime rate

accordingly. The appropriate size of thiak adjustment depends, of course, on

such factors as the circumstances of thatesthe nature of the security, and the

duration and feasibility of the reorganization plan.
Id. at 478—79 (plurality opinion) gbtnote omitted). As an empirical matter, the plurality noted,
under the prime-plus approach “courts have galyeapproved adjustnrmés of 1% to 3%.” Id.
at 480 (citingIn re Valentj 105 F.3d 55, 64 (2d Cir. 1997) (lemting cases)). The plurality
declined, however, to “decidbe proper scale for the riskljustment,” concluding:

It is sufficient for our purposes to nateat, under 11 U.S.C. § 1325(a)(6), a court

may not approve a plan unless, aftengidering all creditors’ objections and

receiving the advice of theustee, the judge is persudddat “the debtor will be

able to make all payments under the plad & comply with the plan.” Together

with the cramdown provision, this requiremetiligates the coutb select a rate

high enough to compensate the creditor for its risk but not so high as to doom the
plan. If the court determines that the likelihood of default is so high as to
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necessitate an eye-popping intereste,rahe plan probably should not be
confirmed.

Id. at 480-81 (internal citations and quaiatmarks omitted) (quoting § 1325(a)(6)).
Justice Thomas concurred in the judgmenttimgiseparately to expss his opinion that
the “plus” factor in the prime-plu®rmula is unnecessary, elaborating:
| agree that a promise of future payments is wth less than an immediate
payment” of the same amount, in part because of the risk of nonpayment. But this
fact is irrelevant. The statute domet require that the value of thromiseto
distribute property under the plan be less than the allowed amount of the
secured creditor’s claim. It requires only that “the valuepodperty to be
distributed under the plan,” #te time of the effective date of the plan, be no less
than the amount of the secured creditatam. . . . [T]he sdtute that Congress
enacted does not require a dektpecific risk adjustment.
Id. at 486-87 (Thomas, J., concurring) (intérosation and alteration omitted) (quoting 8
1325(a)(5)(B)(ii);In re Till, 301 F.3d at 593 (Rovner, J., dissenting)h most, ifnot all, cases,
where the plan proposes simply a stream of gasiments, the appropriatesk-free rate should
suffice,” Justice Thomas conclud&did. at 487. He neverthelessrzurred in the plurality’s
judgment as the narrow legal issue before the tCGoas whether an interest rate of prime plus
1.5 percent was sufficient to compensate the creditbrat 491.
Justice Scalia’s four-justice dissent, in cast, agreed with Justice Stevens'’s plurality

that a debtor-specific risk adjustment is apprteri “We agree,” Justice Scalia wrote, “that any

deferred payments to a secured creditor must fully compensate it for the risk that such a failure

® As an analytical matter, Justice Thomas’s positis in considerable tension with the traditional
composition of an interest rate, which “has three main components. The first is opportunity cost of capital net of
any risk of loss and of any expectatiof inflation (or defldon). The second is gk premium necessary to
compensate the investor for the possibility that he will never get his capital back . . . . The third is the anticipated
inflation rate over the period in which the loan will be outstanding.” Richard Pdstampmic Analysis of Law
194-95 (6th. ed. 2003). As discussed above, Justices Stevens and Scalia agree that the first two components must
be a part of the interest rate calculus; they disagrebomn best to make the calculation. Justice Thomas, in
contrast, believes that the prime rate is sufficient —dutitianal risk premium is nessary. This view does not
address the fact that the prime ratelfténcorporates a risk premium; it it simply a function of the expected
inflation rate. Put differently, if the secured partynist entitled to any risk premium, the payments should be
pegged simply to the expected rate of inflation, not to the prime rate.
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will occur.” Till, 541 U.S. at 491 (Scalia, J., dissegjin He continued, “[W]e agree that
adequate compensation may sometimegglire an ‘eye-popping’ ierest rate, and that, if the
rate is too high for the plan teucceed, the appropiéacourse is not to reduce it to a more
palatable level, but to refuse to confirm the pldd.” “Our only disagreenm,” Justice Scalia
concluded, “is over what procedure will more affggoduce accurate estimai@af the appropriate
interest rate.”ld.

In sum, eight justices imill agreed that the secured credi®entitled to an interest rate
sufficient to compensate for the risk of nonpaymenless the rate is so high as to “doom the
plan.” Id. at 480 (plurality opinion). And, significantly, the eighjustices agreed that the
bankruptcy court should evwalte whether the interesite is excessivecaording to a qualitative
standard (whether the interest rate is “eye popgpnagher than according to a fixed, quantitative
benchmark (such as tler@ercent over prime).

“When a fragmented Court decides a caseé @ao single rationalexplaining the result
enjoys the assent of five Juss,” the Court instructs, “the hidhg of the Court may be viewed
as that position taken by th@sviembers who concurred inetHjudgments on the narrowest
grounds.” Marks v. United Statet30 U.S. 188, 193 (1977) (quotiigregg v. Georgia428
U.S. 153, 169 n.15 (1976)). The “narrowest” positiortumm, “refers to the one which relies on
the ‘least’ doctrinally ‘far-eaching-common ground’ among thastices in the majorityit is the
concurring opinion that offers ¢hleast change to the lawUnited States v. Cundif655 F.3d
200, 209 (6th Cir. 2009) (citingohnson v. Bd. of Regents of the Univ. Of, Q&3 F.3d 1234,
1247 (11th Cir. 2001));see generallyKen Kimura, Note,A Legitimacy Model for the

Interpretation of Plurality Decisions,7 Cornell L. Rev. 1593 (1992).



Although perhaps not immediately obviowhich is the controlling opinion iill (if
any)? the Sixth Circuit has concluded that JusticevBhns’s plurality carries precedential force.
See In re Am. HomePatient, In@d20 F.3d 559, 566-67 (6th Cir. 2008cord Drive Fin.
Servs., L.P. v. Jordab21 F.3d 343, 349-50 (5th Cir. 2008). tihe single Sixth Circuit opinion
addressing the issue, a Chapter 11 case, the court notes in digid timatclear that the [prime-
plus] formula approach is the preferable method for Chapter 13 cddeat’567. Likewise, the
Bankruptcy Appellate Panel fathe Sixth Circuit endorses thé&ill plurality’s prime-plus
approach, writing: “This Panel beves that [Justice Stevens'Eill rationale remains valid and
binding.” In re Tarantq 365 B.R. 85, 90 (B.A.P. 6th Cir. 2007).

In this case, Judge Opperman applidts prime-plus formula, beginning with the prime
rate of 3.25 percent and then evaluating thesfaegjarding risk of nonrepayment posed by the
Debtors. Noting that “the fagtof this case are truly unustialudge Opperman first observed
that “the timing of this loan,less than a week before thenkeuptcy filing, meant it “had no
payment history prior to this hlruptcy being filed.” Hr'g Tr. 15:17-18, 15:22. He elaborated:
“The market risk to Credit Acceptance, whichnig timely payment whatsoever with this loan,
coupled with a loan that is known to be narfprming less than oneeek after closing, is
extremely and markedly higher [thahe typical case].”Hr'g Tr. 16:6—-9. Additionally, Judge
Opperman observed, the Debtor reported indredit application monthly income of $1,700;

when she completed her bankruptcy schedulshaat time later, however, she reduced her

* From one perspective, Justice Thomas’s concurrence offered a “narrower” legal rule (i.e., simply apply
the prime rate), while Justice Stevens’s plurality opinitiared a more expansive rule (i.e., apply the prime-plus
formula). From another perspective, Justice Stevengsoopoffered a “narrower” doctrinal position — the prime-
plus formula was a less dramatic change in the law than Justice Thomas’s proposal of “prime only,” whi¢h none
the circuit courts had adopte&ee generallyn re Valentj 105 F.3d 55, 64 (2d Cir. 1997) (collecting fiill-cases
applying prime-plus approach). Indeed|eatst one court has concluded that “Thie decision results in no binding
precedent” because “[t]he plurality’s reasoning shaexommon ground with Justice Thomas’ inquiry into the
statutory text or his conclusion that the text mandates interest at the ‘riskless’Inate.Cook 322 B.R. 336, 343
(Bankr. N.D. Ohio 2005) (emphasis omitted).
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monthly income by $274. “[T]héiscrepancy between the detdocredit application and her
schedules,” Judge Opperman expéd, also “support[s] a finding aficreased risk with this
loan.” Hr'g Tr. 15:19-21. And Judge Oppermanshbuld be noted, was Wacquainted with

the Debtors from the prior cases.

After evaluating the Debtors’ circumstancdsdge Opperman decided that an upward
adjustment of a little less than twelve percent over prime was necessary to ensure that the
property to be distributed to tl@&reditor over the life of the planould have a total value, as of
the effective date of the plan, that equaled tHeevaf the Creditor's secured claim. Turning to
the duration and feasibility of the reorganizatpan, Judge Opperman observed that neither the
Debtors nor the Trustee “arguedathihe interest rate would dmothe plan and the facts do not
support this.” Hr'g Tr. 15:13-15.Consequently, Judge Oppemsustained the Creditor’s
objection, concluding théit5.2 percent was a proper risk adjustment.

Although a substantial increases a factual matter the ade of this adjustment
reasonably corresponds to the rigknonpayment that the Debtgosesent. The timing of the
loan, less than a week before the bankruptaygilsuggests that the Deld pose a substantially
greater risk of nonpayment than typical bankrupteptors. Reinforcing this conclusion is the
discrepancy in reported income between theditrapplication and th bankruptcy schedules
completed shortly thereafter. Judge Opperméindings of fact areot clearly erroneous.

Indeed, the Trustee concedes that he “dumscontest any of the Bankruptcy Court’s
findings of fact.” Appellant's Reply Br. 1, ECNo. 12. “Rather,” th Trustee explains, “he
challenges the conclusion that it is ever apprégrias a matter of law, to confirm a plan where
secured debtors need more than three pernceetest over the prime rate to secure their

collateral.” Id. The Trustee’s bright-linproposal is unpersuasive.
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In Till, eight justices agreed that the intéi@t between paragraphse and six of 8
1325(a) creates an implicit upper limit on the interast which a bankruptcy court can approve.
The former paragraph requires the plan’s ternsienthat the secured creditor will receive the
present value of its claim; the latter requires tlanisl terms also ensure that “the debtor will be
able to make all payments under the plan and to comply with the plath,”541 U.S. at 480
(quoting 11 U.S.C. § 1325(a)(6)). Rather th&#erapting to quantify what the upper limit of a
permissible interest rate is lagsigning one fixeddure as a ceiling (aséhlrustee would have
this Court do), the eight justices agreed orfeye-popping” qualitative standard: “If the court
determines that the likelihood of default is sghhias to necessitate &ye-popping’ interest
rate, the plan probablyheuld not be confirmed.”Id. at 480-81 (internal citation omitted)
(quotingIn re Till, 301 F.3d at 593 (Rovner, dlissenting)). Thus, thErustee’s argument that
as a matter of law § 1325(a)(6) imposes a foailing at three peent over prime is not
supported by the consensus of eight justic&slin If such a bright-line quditative rule is to be
established, it should be established by the Supfemet or the Sixth Circuit, not this Court.
Finding no such instruction from the courtsose, this Court conabes that the maximum
allowable rate is not a singléxed number. Rather, it is tbe determined by the interplay
between the respective requirenseiof paragraphs five and six of 11 U.S.C. § 1325(a), as
applied to the partical facts of the case.

As the Trustee does not challenge Judge @pae's findings of fact that a 15.2 percent
interest rate is sufficient to compensate thed@ior for the risk of future nonpayment, but not

too high for the plan to succeedettiecision will be affirmed.
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V.

The decision of the bankruptcy couraigirmed.

/s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedStateistrict Judge

Dated: December 21, 2011

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjred
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on December 21, 2011.

s/Tracy A. Jacobs
TRACY A. JACOBS
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