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CONSENT DECREE

WHEREAS, Plaintiff the United States of Ameri¢&(ited Statey, on behalf of the
United States Environmental Protection Agerf®&HRA”), has filed a complaint against Defendant
The Dow Chemical Companyiow”) concurrently with the lodgg of this Consent Decree;

WHEREAS Dow owns a manufacitng and research site (thEeacility”) known by Dow
as “Michigan Operations,” the headquartersvbich is located at 1790 Building, Washington
Street, Midland, Michigan; at i Facility, various chemicals are manufactured, formulated, or
otherwise processed;

WHEREAS, the Complaint alleges that Dewlated Section 112 of the Clean Air Act
(“CAA"), 42 U.S.C§ 7412, and the following implementing regulations at the Facility:

40 C.F.R. Part 61, Subpart F (National Emissian&ard for Vinyl Chloride); 40 C.F.R. Part 61,
Subpart V (National Emission Standard for Eopents Leaks (Fugitive Emission Sources)); 40
C.F.R. Part 61, Subpart FF (National Emisssdandard for Benzene Waste Operations); 40
C.F.R. Part 63, Subpart F (thetional Emission Standards forganic Hazardous Air Pollutants
from the Synthetic Organic Cheral Manufacturing Indusy); 40 C.F.R. Part 63, Subpart G (the
National Emission Standards for Organic Hazard@iu$ollutants from the Synthetic Organic
Chemical Manufacturing Industry for Process \&i8torage Vessels, Transfer Operations, and
Wastewater); 40 C.F.R. Part 63, Subparthé (lational Emission Standards for Organic
Hazardous Air Pollutants for Equipment Leakl);C.F.R. Part 60, Appendix A, Method 21; 40
C.F.R. Part 63, Subpart GGG (the National &ian Standards for Pharmaceuticals Production);
40 C.F.R. Part 63, Subpart JJJ (National4sion Standards for Hazardous Air Pollutant
Emissions: Group IV Polymers and Resi);C.F.R. Part 63, Subpart MMM (the National

Emission Standards for Hazardous Air Pollutant$esticide Active Ingredient Production); and



40 C.F.R. Part 63, Subpart UUUU (the Nationali€sion Standards for Hazardous Air Pollutants
for Cellulose Products Manufacturing);

WHEREAS, the Complaint alleges that Dowleited Section 301(a) of the Clean Water
Act (“CWA"), 33 U.S.C.§ 1311(a);

WHEREAS, the Complaint alleges that Dewlated Section 3005(a) of the Resource
Conservation and Recovery Act (‘“RCRA"), 42 U.S§%925(a), and the derally-authorized
state provisions found at Michigan Ahistrative Code (“MAC”) Rule 299.9615;

WHEREAS, Dow does not admit any liability the United States arising out of the
transactions or occurrences alleged in the Comipdand nothing in the Complaint, nor in this
Consent Decree, nor in the execution and impl¢atiem of this Consent Decree shall be treated
as an admission of any violation of federal or state statutes or regulations in any litigation or forum
whatsoever, except that the teraighis Consent Decree, and Da@afailure to comply with the
terms and conditions thereof may be used by theetiStates in any action or dispute resolution
proceeding to enforce the terms of this Gomnidecree or as otherwise permitted by law;

WHEREAS, in the course of the negotmas of this Conseridecree, without any
admission of liability oof violation of law, Dav undertook numerous actiotesaddress all of the
allegations in the Complaint and the Findings Biotice of Violations (as defined in Paragraph
9.r), including but not limited to performingiiral compliance demonstrations for certain
condensers; submitting design evaluations faiag® condensers andrabbers; recalculating
some emissions estimations; equipping lines sd&tondary closure devices; monitoring certain
connectors that previously had not been moedpundertaking enhancé@ining; correcting

alleged recordkeeping and reporting errors; submitting a revised National Pollutant Discharge



Elimination System (“NPDES”) permit applicatiorgpairing cracks in secondary containment
area; and removing several tarfik@n hazardous waste service;

WHEREAS, the United States\d Dow (“Parties”) recognizand this Court by entering
this Consent Decree finds, thhts Consent Decree has bemgotiated by the Parties in good
faith and will avoid litigation between the Parties, and that this Consent Decree is fair, reasonable,
and in the public interest;

NOW, THEREFORE, before the taking ary testimony, without the adjudication or
admission of any issue of fact or law except avigled in Section |, andith the consent of the
Parties, IT IS HEREBY ADJUDGEBDRDERED, AND DECREED as follows:

. JURISDICTION AND VENUE

1. This Court has jurisdiction over the sebj matter of this action pursuant to 28
U.S.C.§§ 1331, 1345, and 1355; Section 113gb}he CAA, 42 U.S.C§ 7413(b); Section 309(b)
of the CWA, 33 U.S.C§ 1319(b); Section 3008(a)(1) of RCRA, 42 U.5®928(a)(1); and over
the Parties. Venue lies in this District puastito Section 113(k)f the CAA, 42 U.S.C.
§ 7413(b); Section 309(b) of the CWA, 33 U.S§A.319(b); Section 3@{a)(1) of RCRA, 42
U.S.C.§ 6928(a)(1); and 28 U.S.§§ 1391(b) and (c) and 1395(&kcause Dow resides and is
located in this judicial districind the violations alleged inglfComplaint are alleged to have
occurred in this judicial district. For purposedho$ Decree, or any action to enforce this Decree,
Dow consents to this Cotstjurisdiction over this Decree, over any action to enforce this Decree,
and over Dow. Dow also consentsvenue in thisydicial district.

2. For purposes of this Consent DecreenwXoes not contest that the Complaint

states claims upon which relief may be grantegyant to Section 112 ¢iie CAA, 42 U.S.C.



§ 7412; Section 301 of the CWA, 33 U.S&1311; Section 3005(a) of RCRA, 42 U.S.C.
8 6925(a); and MAC R 299.9615.

3. Notice of the commencement of this acti@s been given to the State of Michigan
as required by Section 113(bf)the CAA, 42 U.S.C§ 7413(b); Section 308] of the CWA, 33
U.S.C.§ 1319(b); and Section 3008(a)(2) of RCRA, 42 U.$.6928(a)(2).

II. APPLICABILITY

4, The obligations of this Consent Decigaply to and are binding upon the United
States and upon Dow and any sisstes, assigns, and other ensitie persons otherwise bound by
law.

5. No transfer of ownership aperation of any equipmeat the Facility that is
subject to Leak Detection and Repair (“LDAR?”), as defined in Subparagraph 9.t, whether in
compliance with the procedures of Paragrapbs®or otherwise, shall relieve Dow of its
obligations to ensure that the terms of thansent Decree are implemented unless and until:

a. The transferee agreeswriting to undertake the applicable obligations
required by this Consent Decree widispect to equipment at the Regithat is subject to LDAR,
and to intervene as a defendant in thisoactor the purpose of being bound by the applicable
terms of this Consent Decree; and

b. The United States, after receiving imf@tion sufficient to demonstrate that
the transferee has the technicad dinancial means to comply with the applicable obligations of
this Consent Decree, consents in writing to stiistithe transferee for Dow with respect to such
obligations; and

C. The Court approves such substitution.



6. By no less than 30 days prior to the sfem of the ownefsp or operation of
equipment at the Facility that is subjectL@AR, Dow shall provide a copy of this Consent
Decree to the proposed transfered also shall provide written nogf the prospective transfer,
together with a copy of all portions of theoposed written agreement between Dow and the
prospective transferee rédd to environmental compliance, to EPA, the United States Attorney
for the Eastern District of Michan, and the United States Department of Justice, in accordance
with Section X1V of this Decree (Notices). Aaytempt to transfer ownership or operation of any
equipment at the Facility that is subjecLIDAR without complying with this Paragraph
constitutes a violabin of this Decree.

7. Dow shall provide a copy of all relevgmbrtions of this Consent Decree to all
officers, employees, and agents whose dutightmeasonably include compliance with any
provision of this Decree, as well as to any carttraretained to perform work required under this
Consent Decree. The foregoing requirement beagatisfied by hard copy, electronic copy, or by
providing on-line access with notice to theeated personnel. Dow shall condition any such
contract upon performance of thverk in conformity with the applicable terms of this Consent
Decree.

8. In any action to enforce this Consent BexrDow shall not raise as a defense the
failure by any of its officers, directors, empém®s, agents, or contractors to take any actions
necessary to comply with the pisns of this Consent Decredn any action to enforce this
Consent Decree at the Low Gloss ABS unit, Dow alsll not raise as af@mse its inability to
perform any obligations relatdo that unit based on a limitation in its ownership and/or

operational interest in that unit.



[ll. DEFINITIONS

9. Terms used in this Consent Decree Hratdefined in the CAA, CWA, and RCRA
or in federal and state regulations promulggedsuant to the CAA, CWA and RCRA shall have
the meaning assigned to thamthe CAA, CWA and RCRA or i regulationsyinless otherwise
provided in this Decree. Whenever the termsaét below are used in this Consent Decree, the
following definitions shall apply:

a. “Annual” or “annually” shall meaa calendar year, egpt as otherwise
provided in applicable LDAR provisions.

b. “Average” shall mean the arithmetic mean.

C. “CAP” shall mean the Corrective #ian Plan described in Paragraph 50 of
this Consent Decree.

d. “Complaint” shall mean the Complaint filed by the United States in this
action.

e. “Consent Decree” or “Decree” shalean this Consent Decree and all
appendices attached hereto, buhmevent of any conflict betweerettext of this Consent Decree
and any Appendix, the text of tHnsent Decree shall control.

f. “Covered Equipment” shall meati Covered Types of Equipment in all
Covered Process Units.

g. “Covered Process Units” shalean the unit that produces ETHOCEL ™
brand cellulose ethers (identified as EGB&Jl she Low Gloss ABS Unit (identified as EG31).

h. “Covered Types of Equipment” shalkan all valves (except pressure relief

valves), connectors, pumps, agitators, and Qilight liquid or gasfapor service that are



regulated under any “equipment Iégkovisions of 40 CFR Part 61 68 or a state or local LDAR
program.

I. “Date of Lodging othis Consent Decree” or ‘@e of Lodging” shall mean
the date that the United States files a “Noticeaxfging” of this Consent Bcree with the Clerk of
this Court for the purpose of praing notice and comment to the public.

J. “Day,” for purposes of requiremes uniquely imposed by the ELP and not
by any applicable LDAR provisions, shall meacaéendar day. In computing any period of time
under this Consent Decree for suttal of reports, where the last day would fall on a Saturday,
Sunday, or federal or state holiday, the period ghadude the next day Ht is not a Saturday,
Sunday, or federal or state holiday. For all ofheposes, “day” shall have the meaning provided
in the applicablé.DAR provisions.

k. “DOR” shall mean Delay of Repair.

l. “Dow” shall mean The Dow Chemical Company.

m. “Effective Date” shall have the meaning given in Section XV (Effective
Date).

n. “Enhanced.DAR Program”or “ELP” shall mean the provisions in this
Consent Decree set forth at Raephs 13 - 58 of this Decree.

0. “EPA” shall mean the United Statésvironmental Pratction Agency and
any of its successor departments or agencies.

p. “Extension,for purpose®f Subparagraphs 9.y.(0) and 9.y.(ii{b), shall
mean that: (i) the tested and untested valvee m®duced by the same manufacturer to the same
or essentially equivalent qualitgquirements; (ii) the charactstics of the valve that affect

sealing performance.@., type of valve, stem motion, tebnces, surface finishes, loading



arrangement, and stem and body seal mateléasign, and construction) are the same or
essentially equivalent as betwebe tested valve and the untestatl’e; and (iii) the temperature
and pressure ratings of the testadl/e are at least as high as temperature and pressure ratings
of the untested valve.

g. “Facility” shall mean the ctiguous manufacturing and research site
known by Dow as “Michigan Operations,” the dgaarters of which is located at 1790 Building,
Washington StreeMidland, Michigan.

r. “Findings and Notice of Violatiofishall mean the following findings and
notice of violations issued by EPA Regi5: EPA-5-06-MI-8 (CAA) (June 28, 2006);
EPA-5-07-MI-9 (CAA) (June 29, 2007); EP&-08-MI-01 (CAA) (November 9, 2007); and
RCRA Notice of Violation from Willie H. Hais, EPA, to David Graham, Dow, dated
November 9, 2007.

S. “First Maintenance Shutdown” shaidean the first Maintenance Shutdown
that occurs no sooner than fifteen monthsrdfte Effective Date ahis Consent Decree.

t. “LDAR” or “Leak Detection and Repd shall mean the leak detection and
repair activities required byng “equipment leak” provisions &0 CFR Part 61 or 63. LDAR
also shall mean any state or local equipmentpeakisions that: (i) require the use of Method 21
to monitor for equipment leaks and also reqtheerepair of leaks dcovered through such
monitoring; and (ii) are intended to minimieenissions of hazardous @ollutants or other
substances identified on the basis of toxiogty.( toxic air contaminants).

u. “LDAR Audit CommencemerDate” or “Commencement of an LDAR

Audit” shall mean the first day of the on-sitspection that accompanies an LDAR audit.



V. “LDAR Audit Completion Date” or “©@mpletion of an LDAR Audit” shall

mean the date that is four (4) mongiter the LDAR Audit Commencement Date.

W. “LDAR Personnel” shall mean all Dow contractors and employees who

perform LDAR monitoring, LDAR data input, nmeenance of LDAR monitoring devices, leak

repairs on equipment subject to LDAR, andday other field duties generated by LDAR

requirements.

as follows:

follows:

X. “Low-Emissions Packing” or “Low-Edking” shall mean either (i) or (ii)

(i)

(ii)

A valve packing product, indepenueof any specific valve, for

which the manufacturer has issued a written warranty that the
packing will not emit fugitives at greatthan 100 ppm, and that, if it
does so emit at any time in the first five years, the manufacturer will
replace the product; provided hewver, that no packing product

shall qualify as “Low-E” by reason of written warranty unless the
packing first was tested by the mdacturer or a qualified testing

firm pursuant to generally-acdepl good engineering practices for
testing fugitive emissions and thesults of the testing reasonably
support the warranty;

or

A valve packing product, independeftany specific valve, that has
been tested by the manufactureaagualified testing firm pursuant

to generally-accepted good engineering practices for testing fugitive
emissions, and that, during the tesihatime leaked at greater than
500 ppm, and on Average, leakat less than 100 ppm.

y. “Low-Emissions Valve” or “Low-E Valg” shall mean either (i) or (ii) as

(i)

A valve (including its specific packing assembly) for which the
manufacturer has issued a writt@arranty that it will not emit
fugitives at greater than 100 ppnmdathat, if it does so emit at any
time in the first five years, the mafacturer will replace the valve;
provided however, that no valveadhqualify as “Low-E” by reason
of written warranty unless the valve (including its specific packing
assembly) either:



@ first was tested by the manufar or a qualified testing
firm pursuant to generally-accepted good engineering
practices for testing fugitive essions and the results of the
testing reasonably supgpahe warranty; or

(b) is as an Extension of anothetve that qualified as “Low-E”
under Subparagraph 9.y(f);

or
(i)  Avalve (including its spcific packing assembly) that:

@ Has been tested by the manufaet or a qualified testing
firm pursuant to generally-accepted good engineering
practices for testing fugitivemissions and that, during the
test, at no time leaked gteater than 500 ppm, and on
Average, leaked at less than 100 ppm; or

(b) Is an Extension of anothealve that qualified as “Low-E”
under Subparagraph 9.y.(a).

z. “Maintenance Shutdown” shall meashutdown of a Covered Process Unit
that either is done fdhe purpose of scheduled maintenanckasts longer than 14 calendar days.

aa. “Method 21" shall mean the test method found at 40 C.F.R. Part 60,
Appendix A, Method 21. To the #nt that the Covered Equipmeésisubject to regulations that
modify Method 21, those modificatiossall be applicable. To tlextent that insulated valves
that are Covered Equipment are subject to an alternative monitoring method approved by EPA on
July 24, 2007, that altertige shall be applicable.

bb. “Month” or “monthly” shall meacalendar month, except as otherwise
provided in applicable LDAR provisions.

ccC. “OEL” or “Open-Ended Line” shathean any valve, except pressure relief
valves, having one side of the valve seatantact with process fluid and one side open to

atmosphere, either directly or through open piping.
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dd. “OELCD” shall mean an open-endeadve or line at th closure device.

ee. “Paragraph” shall mean a portion of this Consent Decree identified by an
Arabic numeral.

ff. “Parties” shall mean the United States and Dow.

gg. “Quarter” or “quarterly” shall an a calendar quarter (January through
March, April through June, July through Sepber, October through December) except as
otherwise provided in applicable LDAR provisions.

hh. “Repair Verification Monitoring” shlamean the utilizdon of monitoring
(or other method that indicates the relative sizéhefleak) within 24 hografter each attempt at
repair of a leaking piece of equipmt in order to ensure that tleak has been eliminated or is
below the applicable leak definition in this ELP.

il. “Screening Value” shall mean the higlhemission level that is recorded at
each piece of equipment as it is ntored in compliance with Method 21.

Ji- “Section” shall mean a portion tiis Consent Decree that has a heading
identified by an upper case Roman numeral.

Kk. “Subparagraph” shall mean a portafra Paragraph of this Consent Decree
that is identified by a sequential lower-case letter or by a lower-case Roman numeral.

Il. “Subsection” shall mean a portion@fSection of this Consent Decree that
has a heading identified by a capital letter.

mm. “United States” shall mean the WwmitStates of America, acting on behalf
of EPA.

nn. “Week” or “weekly” shall mean th&tandard calendar period, except as

otherwise provided in applicable LDAR provisions.

11



IV. CIVIL PENALTY

10. By no later than 30 days aftéhe Effective Date of thi€onsent Decree, Dow shall
pay the sum of Two Million, Five-Hundrechdusand Dollars ($2,500,000) as a civil penalty.
Dow shall pay the civil penalty by B@/ire Electronic Funds TransfeigFT”) to the U.S.
Department of Justice in accordarwith written instructions tbe provided to Dow, following
lodging of the Consent Decree, by the Finahkitigation Unit of the U.S. Attorneg Office for
the Eastern District of Michiga 211 W. Fort St, Detroit, MI, 48226. At the time of payment,
Dow shall send a copy of the EFT authorizatiamfathe EFT transactiacord, and a transmittal
letter: (i) to the United States in the mannerfaeth in Section X1V of this Decree (Notices),

(i) by email toacctsreceivable.CINWD @epa.g@nd (iii) by mail to:

EPA Cincinnati Finance Office
26 Martin Luther King Drive
Cincinnati, Ohio 45268
The transmittal letter shall seathat the payment is for the civil penalty owed pursuant to the

Consent Decree in United States v. The Dow Chemical Compadyshall reference the civil

action number, USAO File Number 2008V00788, and DOJ case number 90-5-2-1-08935.
11. If any portion of the civil penalty due the United States is not paid when due,
Dow shall pay interest on the amount past deeruing from the Effective Date through the date
of payment, at the rate specified in 28 U.§@961. Interest paymeunnder this Paragraph shall
be in addition to any stipulated penalty due.
12.  Dow shall not deduct any penalties paid urtties Decree pursuant to this Section

or Section VIII (StipulatedPenalties) in calculating its federal income tax.

12



V. COMPLIANCE REQUIREMENTS

A. Applicability of the Enhanced LDAR Program

13.  The requirements of this ELP shatipdy to all Covered Equipment and the
requirements of Paragraphs 14 and 51 shall ap@il emuipment at the Facility that is regulated
under LDAR. The requirements of this ELP araddition to, and not in lieu of, the requirements
of any other LDAR regulation that may be applicabla piece of Coveredjdgipment. If there is
a conflict between an LDAR reatlon and this ELP, Dow shall follow the more stringent of the
requirements.

B. Facility-Wide LDAR Document

14. By no later than three months after tHéeEtive Date of this Consent Decree, Dow
shall develop a facility-wide document that déses: (i) the facity-wide LDAR program €.g.,
applicability of regulations to process units and/or specific equipment; leak definitions;
monitoring frequencies);ifia tracking programe(g., Management of Change) that ensures that
new pieces of equipment added to the Fadidityany reason are integrated into the LDAR
program and that pieces of equipment that drentaut of service are removed from the LDAR

program; (iii) the roles and nesnsibilities of all empglyee and contractor personnel assigned to

LDAR functions at the Facility; (iv) how the number of personnel dedicated to LDAR functions is

sufficient to satisfy the requirements of theAR program; and (v) howhe Facility plans to
implement this ELP. Dow shall review this do@mhon an annual basischupdate it as needed

by no later than December 31 of each year.

13



C. Monitoring Frequency and Equipment

15.  Beginning no later than six months aftke Effective Date, for all Covered
Equipment, Dow shall comply with the follomg periodic monitorindgrequencies unless:
(i) more frequent monitoring is required by fedessihte, or local laws aegulations; or (i) the

relevant Covered Process Unishzeen permanently shut down:

a. Valves — Quarterly
b. Connectors- Annually
C. Pumps/Agitators — Monthly, excepathmonitoring shall not be required

for pumps and agitators that are seaislor that are equipped with a dual
mechanical seal system that complies with the requirements of 40 C.F.R.
§ 63.163(e)

d. Open-Ended Lines — Quarterly (moniig will be doneat the closure
device; if the closure device is a vaJymonitoring will be done in the same
manner as any other valve, but alsalkimclude monitoring at the end of
the valve or line that is open to the atmosphere)

Compliance with the monitoring frequencies in tAaragraph 15 is not required when a specific,
applicable LDAR provision excludes or exemfitdly or partially, monitoring at a periodic
frequency €.g., an exemption for equipment thatdssignated as unsafe-to-monitor or
difficult-to-monitor or an exemption for pumps thetve no externally actuated shaft), provided
that Dow satisfies all applicable conditions aaduirements for the exddion or exemption set

forth in the regulation.

16. Valves and Connectors that Have B&aplaced, Repacked, or Improved pursuant

to Subsection G For valves and connectors that hbeen replaced, repacked, or improved

pursuant to Subsection G (Valve and ConneRe&placement and Improvement Program), Dow
may elect to monitor any or all such equiptanthe most stringent monitoring frequency

required by any LDAR regulation that applies to the piece of equipmersr thtn the frequency

14



specified in Paragraph 15 above. If any sueegiof equipment is found to have a Screening
Value above the leak definitions in Table 1Sofbsection V.D, Dow shall monitor that piece of
equipment monthly until theiece of equipment shows no leakstet leak definition levels in
Table 1 of Subsection V.D for twelve consecetmonths. At that time, Dow may commence
monitoring at the frequency for that type gugment set forth in either Paragraph 15 or
Subparagraph 17.a.

17. Alternative Monitoring Frequenciesrfi¥alves, Connectors, and Open-Ended

Lines after Two Years At any time after two consecutiyears of monitoringalves, connectors

and open-ended lines pursuant to the requirenséaragraph 15, Dow may elect to comply with
the monitoring requirements set forth in thisdgmaph 17 by notifying EPA no later than three
months prior to changing to the monitoring weqcy specified under this Paragraph. Dow may
elect to comply with the monitoring requiremeatshis Paragraph at omme both Covered Process
Units but may not make this election for anythiess than all pieces of Covered Equipment of the
same typei(e., valves, connectors, or OELS) in one en€overed Process Unit. An election to
comply with the monitoring requirements oftfharagraph 17.a (for vadg, connectors, and/or
OELSs) must include an electido comply with Subparagraph 17Dow may not elect to comply
with Subparagraph 17.a without alsomplying with Subparagraph 17.b.

a. For Valves, Connectors, and Opamdéd Lines that Have Not Leaked at
any Time for at Least Two Consecutive Years of Monitarirfgpr valves,
connectors, and open-ended lines thathaot leaked at any time for at
least the two years prito electing this alternative, Dow shall monitor

valves and open-ended lines one timeygar and shall monitor connectors
one time every two years.

If any leaks are detected duringsthlternative monitoring schedule or
during an LDAR audit or a federal as¢ or local audit or inspection, Dow
immediately shall start monitoringegheaking components pursuant to the
requirements of Subparagraph 17.b.

15



b. For Valves, Connectors, and Open-Ehtimes that Have Leaked at any
Time in the Prior Two Years of Monitoring For valves, connectors, and
open-ended lines that have leakedrm time in the prior two years of
monitoring, Dow shall monitor eachque of equipment monthly until the
piece of equipment shows no leaks foeltve consecutive months, at which
time Dow may commence monitoring at the frequency for that type of
equipment set forth in Subparagraph 17.a.

18.  Beginning no later than six months aftke Effective Date, for all Covered
Equipment, Dow shall comply with Method R1performing LDAR monitoring, using an
instrument attached to a datggier (or an equivalent instrunt@ which directly electronically
records the Screening Value detected at eade mkequipment, the date and time that each
Screening Value is taken, and the identtfma numbers of the monitoring instrument and
technician. Dow shall transfer this monitoring d@tan electronic database on at least a weekly
basis for recordkeeping purposes. If, dummgnitoring in the field, a piece of Covered
Equipment is discovered that is not listed in tha dlagger, Dow is permitted to monitor the piece
of Covered Equipment and record, by any meaagalie, the Screening Value, the date and time
of the Screening Value, and the identification nundighe technician. In such an instance, the
failure to initially record the iformation electronically, in thdata logger, does not constitute a
violation of this Paragraph’s requirementécord the required information electronically,
provided that Dow thereafter promptly adds thece of Covered Equipment and the information
regarding the monitoring eveto the LDAR database.

D. Leak Detection andRepair Action Levels

19. Action Levels
a. Beginning no later than six monthseatthe Effective Date of this Consent

Decree and continuing until termination, for alhks from Covered Equipment detected at or
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above the leak definitions listed Trable 1 for the specific equipment tyfi#ow shall perform
repairs in accordance with Paragraphs 21 — 25.

Table 1: Leak Definitions by Equipment Type

Equipment Type Lower Leak Definition (ppm)
Valves 250
Connectors 250
Pumps 500
Agitators 1000
Pumps and agitators 2000
handling polymerizing
monomers
OELSs (at the Closure 250
Device)
b. For purposes of these lower leak definitions, Dow may elect to adjust or not

to adjust the monitoring instrument readirigsbackground pursuant to any provisions of
applicable LDAR requirements that addresskigaound adjustment, provided that Dow complies
with the requirements for doing so or not doing so.

C. The 1000 ppm leak definition for agitators set forth in Table 1 does not
apply to the two agitators identified in DovEsjuipment Maintenance dcking System with the
numbers 760587 and 760594 and lodatethe Covered Process itthat produces ETHOCEL ™
brand cellulose ethers. Instead, the reguldaaly definition of 10,000 ppm applies to these
agitators.

d. The 2000 ppm leak definition fpumps handling polymerizing monomers
set forth in Table 1 does not appb the Sierbath grinder puntpcated in the Low Gloss ABS
Covered Process Unit and identified as P200istead, the regulatotgak definition of
5000 ppm applies to the Sierbath grinder pump.

20.  Beginning no later than six months aftes tffective Date of this Consent Decree,

for all Covered Equipment and all valves, pump#aégrs, and OELSs in heavy liquid service, at
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any time, including outside of pedic monitoring, that evidence of a potential leak is detected
through audio, visual, or olfactosensing, Dow shall comply witkll applicable regulations and,
if repair is required, with Paragraphs 21 — 25.
E.  Repairs

21. Except as provided in Subparagraphs 32.d.i and 38.c.i, by no later than 5 days after
detecting a leak, Dow shall perfora first attempt at repairBy no later than 15 days after
detection, Dow shall perform a final attempt adaie or may place the piece of equipment on the
Delay of Repair list provided that Dow has coradlwith all applicableegulations and with the
requirements of Paragraphs 22 - 25 and 27.

22. Except as provided in Subparagraphs 32uwld 38.c.i, Dow shall perform Repair
Verification Monitoring.

23. Repair Attempt for Valves (other th&@ontrol Valves) with Screening Values

greater than or equal t®Q ppm but less than 250 ppnfor any valve, excluding control valves,

that has a Screening Value gexahan or equal to 100 ppmthess than 250 ppm, Dow shall
make an initial attempt to repair the valve afichinate the leak by no later than 5 days after
detecting the leak. Repair Vication Monitoring shall be performed to determine if the repair
has been successful. If, upon Repair Verificatidonitoring, the Screening Value is less than
250 ppm, no further actions shh# required for that monitoring event for that valve. If, upon
Repair Verification Monitoring, the Screening Valis greater than or equal to 250 ppm, Dow
shall undertake the requirements for repair ireglby this Consent Decree (and all deadlines for
such requirements shall be based on the dateedhiled Repair Verification Monitoring), but

Dow shall not be required to replace or repack the valve pursuant to Subsection G.
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24.  Drill and Tap for Valves (other than Control Valves)

a. Except as provided in Subparaar&4.b, for leaking valves (other than
control valves), when other repair attempts Haved to reduce emissiomelow the applicable
leak definition and Dow is not able to remove lgeking valve from service, Dow shall attempt at
least one drill-and-tap repair (Wia second injection of an appropeigealing material if the first
injection is unsuccessful at repag the leak) before placing the valve (other than provisionally, as
set forth in Subparagraf@4.c) on the DOR list.

b. Drill-and-tap is not guired: (i) when Subpagaaph 32.d.i applies; or
(i) when there is a major safety, mechanipabduct quality, or environmental issue with
repairing the valve using tlaill-and-tap method, in which case, Dow shall document the
reason(s) why any drill-and-tap attempt waspeformed prior to plang any valve on the DOR
list.

C. If a drill-and-tap attempt can reasonably be completed within the
fifteen-day repair period, Dow shall complete the drill-and-tap attempt in that time period. If a
drill-and-tap attempt cannot reasonably gaeithin the fifteen-day repair perio@.¢., if Dow’s
drill-and-tap contractois not local and must mobilize toetlacility), Dow provisionally may
place the valve on the DOR list pending attemptitegdrill-and-tap repair as expeditiously as
practical. In no event (other than as provideS8ubparagraph 24.b) may Wdake more than 30
days from the initial monitoring to attempt a driliéktap repair. If drill-ad-tap is sucessful, the
valve shall be removed from the provisional DOR list.

25.  Except as provided in Subparagraphs 32udd 38.c.i, for each leak, Dow shall
record the following information: the date of all repair attempts; the repair methods used during

each repair attempt; the date, time and Scngevialues for all re-monitoring events; and, if
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applicable, documentation of compliance wiiragraphs 24 and 27 for Covered Equipment
placed on the DOR list.

26. Nothing in Paragraphs 21 - 25 is intended to prevent Dow from taking a leaking
piece of Covered Equipment outs#rvice; provided however, thatior to placing the leaking
piece of Covered Equipment back in service, Dovstmepair the leak or must comply with the
requirements of Subsection F (Delay of Rep@i place the piece of Covered Equipment on the
DOR list.

F. Delay of Repair

27.  Beginning no later than the Effective Date of this Consent Decree for the
requirements in Subparagrafisb and 27.c.(i), and beginning neelathan three months after
the Effective Date of this Consent Decreetfa other requirements set forth below in this
Paragraph, for all Covered Equipment placed on the DOR list, Dow shall:

a. Require sign-off from the relevgmocess unit supervisor or person of
similar authority that the piece Govered Equipment is technically
infeasible to repair withut a process unit shutdown;

b. Undertake periodic monitoring of the Covered Equipment placed on the
DOR list at the frequency required father pieces of Covered Equipment
of that type in the process unit; and

C. (i) Repair the piece of Covered Egmient within the time frame required
by the applicable LDAR regulationy, (ii) if applicable under
Subsection G, replace, repack, or improve, the piece of Covered Equipment

by the timeframes set forth in Subsection G.

G. Valve and Connector Replacement and Improvement Program

28. Commencing no later than six months after the Effective Date of this Consent
Decree, and continuing until termination, Dehall implement the program set forth in

Paragraphs 29 - 40 to improve the emission®padnce of the valves and connectors that are
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Covered Equipment in each Covered Protéss All references to “valves” in
Paragraphs 29 - 35 exclude pressure relief valves.

29.  List of all Existing Valves in the Covered Process Unita the first compliance

status report required urmd®ection VI and due agdst six months after tiigfective Date of this
Consent Decree, Dow shall includdist of the tag numbers ofl &alves subject to this ELP,
broken down by Covered Process Unit, that are iste&xce as of the Effective Date. The valves
on this list shall be the “Existing Wees” for purposes of Paragraphs 30 - 32.

30. Proactive Initial Valve Tightening Work 8ctices Relating to each New Valve that

Is Installed and each Existing Valve that Is Repack&bw shall undertake the following work

practices with respect to each new valve thatbgestito LDAR that is istalled (whether the new
valve replaces an Existing Valve or is newlylad to a Covered Process Unit) and each Existing
Valve that is repacked:

a. Upon installation (or re-installatiom the case of repacking), Dow shall
tighten the valve’s packing gid nuts or their equivaleng.§., pushers) to:
(i) the manufacturer's recommendedml nut or packing torque; or
(i) any appropriate tightness thatllwninimize the potential for fugitive
emission leaks of any magnitude. Tpiactice shall be implemented prior
to the valve’s exposure (or re-exposumnehe case of repacking) to process
fluids.

b. Not less than three days nor more than two weeks after a new valve that has
been installed or an Existing Valve that has been repacked first is exposed
to process fluids at operating conditsgyp Dow shall recheck the load on the
valve packing and, if necessary, shahten the packing gland nuts or their
equivalent €.g., pushers) to: (i) the maradturer’'s recommended gland
nut or packing torque; or (ii) argppropriate tightness that will minimize
the potential for fugitive emission leaks of any magnitude.

31. Installing New Valves Except as provided in Subparagraphs 31.a, 31.b, or

Paragraph 34, Dow shall ensure that each new Yatlier than a valve that serves as the closure

device on an open-ended line) that it installsanh Covered Process Umidathat, when installed,
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will be regulated under LDAR, either is a Low-Elv@&or is fitted with Low-E Packing. This
requirement applies to entirely new valves &t added to a Covel®rocess Unit and to
Existing Valves that are replaced oty reason in a Covered Process Unit.

a. Paragraph 31 shall not apply in emergencies or exigent circumstances
requiring immediate installation or replacemeha valve where a Low-E Valve or Low-E
Packing is not available on a timely basis. Angtsinstance shall be reported in the next ELP
compliance status report.

b. Paragraph 31 shall not apply to es\that are installed temporarily for a
short-term purpose and then removed.( valves connecting a parti of the Covered Process
Unit to a testing device.)

32. Replacing or Repacking Existing Valves thitve Screening \faes at or above

250 ppm with Low-E Valves or Low-E Packing

a. Existing Valves Required to Be Replaced or Repackextept as

provided in Paragraph 34, for each Existing Vahat has a Screening Value at or above 250 ppm
during any monitoring event, Dow alheither replace or repatke Existing Valve with a Low-E
Valve or Low-E Packing.

b. Timing: If Replacingor Repackng Does Not Require a Process Unit

Shutdown If replacing or repacking does not reguar process unit shutdown, Dow shall replace
or repack the Existing Valve by mater than one monthtaf the monitoring event that triggers the
replacing or repacking requirement, esg Dow complies with the following:
i. Prior to the deadline, Dow mustke all actions necessary to obtain
the required valve or valve packing, including all necessary

associated materials, as expeadisly as practical, and retain
documentation of the actions taken and the date of each such action;
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il If, despite Dow’s efforts to comply with Subparagraph 32.b.i, the
required valve or valve packingcinding all necessary associated
materials, is not available in tink@ complete the installation within
one month, Dow must take alasonable actions to minimize
emissions from the valve pendi completion of the required
replacing or repacking. Examples include:

@ Repair;

(b) More frequent monitoringyith additional repairs as
needed; or

(©) Where practical, interim replang or repacking of a valve
with a valve that is not a Low-E Valve or with packing that is
not Low-E Packing; and

iii. Dow must promptly perform the required replacing or repacking
after Dow'’s receipt of the valve or valve packing, including all
necessary associated materials.

C. Timing: If Replacingor Remcking Requires a Process Unit Shutdown

If replacing or repacking requires a procesg shutdown, Dow shall replace or repack the
Existing Valve during the first Maintenance Sthwivn that follows the monitoring event that
triggers the requirement to regk or repack the valve, unlddsw documents that insufficient
time existed between the monitoring event and thahtdaance Shutdown to enable Dow to
purchase and install the requinaalve or valve packing techragly. In that case, Dow shall
undertake the replacing mgpacking at the next Maintenar@kutdown that occurs after Dow’s
receipt of the valve or valve packing, inding all necessary associated materials.

d. Actions Required Pending Replacings or Repackings Pursuant to

Subparagraphs 32.a-c

I. Actions Required Pursuant to Subsection Bow shall not be
required to comply with &section E pending replacing or
repacking pursuant to Subparadraf32.a - ¢ if Dow completes the
replacing or repacking by the datet is no later than one month
after detecting the leak. If Do#loes not complete the replacing or
repacking within one month, or if, #te time of the leak detection,

23



Dow reasonably can anticipate titanight not be able to complete
the replacing or repacking withone month, Dow shall comply
with all applicable requements of Subsection E.

il. Actions Required Pursuatd Applicable Regulations For each
Existing Valve that has a Screeg Value at or above 500 ppm,
Dow shall comply with all agpeable regulatory requirements,
including repair and “delay atpair,” pending replacing or
repacking pursuant to Subparagraphs 32.a - c.

33.  Provisions Related to Low-¥alves and Low-E Packing

a. “Low-E” Status Not Affected by Subsequent Leak§ during monitoring

after installation, a Low-E Valve or a valve ngiLow-E Packing has a Screening Value at or
above 250 ppm, the leak is not algtion of this Decreajoes not invalidate the “Low-E” status or
use of that type of valve or packing technologyyd does not require replag other, non-leaking
valves or packing technology of the same type.

b. Repairing Low-E Valves If, during monitoring after installation, a Low-E

Valve or a valve using Low-E Packing has a 8aoneg Value at or above 250 ppm, Paragraphs 21,
22, 24, 25, 26 and 27 shall apply.

C. Replacing or Repacking Low-E ValveOn any occasion when a Low-E

Valve or a valve that utilizes ke E Packing has a Screening Valat or above 250 ppm but below
500 ppm, Dow shall not be required to replacespack it. On any occasion when a Low-E
Valve or a valve that utilizes Low-E Packihgs a Screening Value @t above 500 ppm, Dow
shall replace or repadkpursuant to the requiremes of Paragraph 32.

34. Commercial Unavailability od Low-E Valve or Low-E Packing Dow shall not

be required to utilize a Low-E Valve or Low-E&éking to replace or repack a valve if a Low-E

Valve or Low-E Packing is commercially unavaikabl The factors relevant to the question of
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commercial unavailability and theqmedures that Dow must follolw assert that a Low-E Valve
or Low-E Packing is commercially unalable are set fdntin Appendix A.

35. Records of Low-E Valves and Low-E Packingrior to installing any Low-E

Valves or Low-E Packing, or ifot possible before installatiothhen as soon as possible after
installation, Dow shall securedim each manufacturer documentation that demonstrates that the
proposed valve or packing technology meetdifenition of “Low-E Valve” and/or “Low-E
Packing.” Dow shall make the documentation available upon request.

36. Connector Replacement and Improvement Descriptions

a. For purposes of Paragraphs 37 - 38, for each of the following types of

connectors, the following type of replacement or improvement shall apply:

Connectoifype Replacement or Improvement Description
Flanged Gaskeeplacemenor gaskeimprovement
Threaded Replacemeasftthe connectowith alike

kind connector or other

Compression Replacemendf the connectowith alike
kind connector or other

CamLock Replacemeat improvemenbf the gasket
orreplacemenor improvemenbf the
GamLock

QuickConnect Replacemeat improvement of the gasket if

applicable, or replacement of the connector
(with either a like kindconnector or other) if
there is no gasket

Anytype Elimination(e.g., through welding, pipe
(including any of the above) replacement, etc.)
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b. In cases where replacement-in-kindtiszed as the method for replacing
or improving a connectoe., a Quick Connect replaces anatQiick Connect), the provisions
of Subparagraphs 36.b.i and 36.b.ii shall apply.

I. If there are types, models oyk&s of a like-kind connector that are
less likely to leak than the exisg connector, and one or more of
those types, models or stylase technically feasible to use
(considering the service, operatiognditions, and typef piping or
tubing that the connector is inpédwould not create a major safety,
mechanical, product quality, regulatory or other issue, Dow shall
select a like-kind connector from among such types, models or
styles.

il. If Subparagraph 36.b.i does ragiply, Dow may install a like-kind
connector that is the same typeodel or style as the existing
connector.

37. Installing New Connectors For each Covered Process Unit, Dow shall use best

efforts, when selecting a new connector théditen installed, will beegulated under LDAR, to
select a connector that is leéikely to leak, using good eng#ering judgment, for the service,
operating conditions, and type oppig or tubing that the connectis in. This requirement
applies to entirely new connectors added to a @alEBrocess Unit and &xisting connectors that
are replaced for whatever reason within a Covered Process Unit.

38. Replacing or Improving Connectors

a. Trigger for Replacement or Improvement Requiremeiisr each

connector that, in any two ofrée consecutive monitoring perigd®s a Screening Value at or
above 250 ppm, Dow shall replace or improvedbienector in accordance with the applicable
replacement or improvement described in PapgB6. Dow shall use best efforts to install a
replacement or improvement thvaitl be the least likgt to leak, using good engineering judgment,

for the service, operating conditis, and type of piping or tulg that the connector is in.
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b. Timing If the replacement or improvement does not require a process unit
shutdown, Dow shall undertake the replacememnprovement by no later than one month after
the monitoring event that triggers the replacement or improvement requirement. If the
replacement or improvement requires agasss unit shutdown, Dow shall undertake the
replacement or improvement during the firstiManance Shutdown that follows the monitoring
event that triggers the requinent to replace or improvedltonnector, unless Dow documents
that insufficient time existed between the marng event and the Maintenance Shutdown to
enable Dow to secure and install the replasenor improvement. In that case, Dow shall
undertake the replacement or improvement at tkeMaintenance Shutdown that occurs after
Dow’s receipt of the necessary materials.

C. Actions Required Pending Replacements or Improvements Pursuant to

Subparagraphs 38.a-b

I. Actions Required Pursuant to Subsection Eow shall not be
required to comply with Subsection E pending replacement or
improvement pursuant to Subparagins 38.a - b if Dow completes
the replacement or improvement b thate that is no later than one
month after detectinthe leak. If Dow does not complete the
replacement or improvement withime month, or if, at the time of
the leak detection, Dow reasonabbn anticipate that it might not
be able to complete the replacement or improvement within one
month, Dow shall comply with bapplicable requirements of
Subsection E.

il. Actions Required Pursuatd Applicable Regulations For each
connector that has a Screenvigue at or above 500 ppm, Dow
shall comply with all applicable regulatory requirements, including
repair and “delay of repair,” peing replacement or improvement
pursuant to Subparagraphs 38.a - b.

39. Nothing in Paragraphs 30 - 38 requires Dow to utilize any valve, valve packing

technology, or connector that is raggpropriate for its intendade in a Covered Process Unit.
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40. In each Compliance Status Report due under Section VI (Reporting Requirements)
of this Decree, Dow shall includeseparate section in the Repoattlfi) describes the actions it
took to comply with this Subsection G, incladiidentifying each piece of equipment that
triggered a requirement in Subsection G, the Sangevalue for that piece of equipment, the type
of action takeni(e., replacement, repacking, or improvemeand the date when the action was
taken; (ii) identifies any requiregttions that were not taken angkins why; andiii) identifies
the schedule for any known, future replacemeae{sackings, improvements, or eliminations.

H. Management of Change

41. Management of ChangeTo the extent not already done, beginning no later than

three months after the Effective Date of then€ent Decree, Dow shall ensure that each valve,
connector, pump, agitator, and OEL addethe&oCovered Process Units for any reason is
evaluated to determine if it is subject to LDAEuirements. Dow also shall ensure that each
valve, connector, pump, agitator, and OEL thas wabject to the LDARrogram is eliminated
from the LDAR program if its physically removed from a Covered Process Unit. This
evaluation shall be a part of DawvManagement of Change protocol.
l. Training

42. By no later than nine montladter the Effective Date of this Consent Decree, Dow
shall develop a training protocfr, as applicable, require it®ntractor to deelop a training
protocol for the contractor's employees) andlstradure that all LDAR Personnel have completed
training on all aspects of LDAR, including this ELPattlare relevant to the person’s duties. Once
per calendar year startiimgthe calendar year after completigirinitial training, Dow shall ensure
that refresher training is performed witlspect to each employee or contractor; provided

however, that refresher trainingnst required if anndividual’'s employment @he Facility ceases
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prior to the end of thealendar year or no longer involvedida relevant to LDAR. Beginning no
later than the Effective Date of this ConsBetree and continuing untgérmination, Dow shall
ensure (or as applicable, requisecontractor to ensure for tisentractor’'s employees) that new
LDAR Personnel are sufficientlydined prior to any field involvaent (other than supervised
involvement for purposes ofdining) in the LDAR program.

J. Quality Assurance (QA”)/Quality Control (“OC*)

43.  Daily Certification by Monitoring Technicians Commencing by no later than one

month after the Effective Date tifis Consent Decree, on eacly daat monitoring occurs, at the
end of such monitoring, Dow shall ensure that eaohitoring technician certifies that the data
collected accurately represents the monitopegormed for that da@gy requiring the monitoring
technician to sign a form thatdludes the following certification:
On [insert date], | reviewed the monitagi data that | collded today and to the
best of my knowledge and belief, the dataurately represent the monitoring that |
performed today.

44.  Commencing by no later than the first full calendar quarter after the Effective Date
of this Consent Decree, at times that are nobanced to the LDAR matoring technicians, an
LDAR-trained employee or contractor of Dowhavdoes not serve @routine basis as an LDAR
monitoring technician at the Eitity, shall undertake the followg no less than once per calendar
quarter:

a. Verify that equipment was monigal at the appropriate frequency;

b. Verify that proper documentation and sign-offs have been recorded for all
equipment placed on the DOR list;

C. Ensure that repairs have bgemformed in the required periods;

d. Review monitoring datand equipment counts.g., number of pieces of
equipment monitored per day)fieasibility and unusual trends
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e. Verify that proper calibratiorecords and monitoring instrument
maintenance information are maintained;

f. Verify that other LDAR programecords are maintained as required; and
g. Observe in the field each LDAR mitoring technician who is conducting
leak detection monitoring to ensutet monitoring during the quarterly
QA/QC is being conducted as required.
Dow promptly shall correct any deficiencies deteatedbserved. Dow shall maintain a log that:
(i) records the date and time that the reviewesifications, and observations required by this

Paragraph are undertaken; and (ii) describes ttoeenand timing of any corrective actions taken.

K. LDAR Audits and Corrective Action

45. LDAR Audit Schedule Until termination of this Decree, Dow shall ensure that an

LDAR audit of both Covered Process Units a Hacility is conductednnually in accordance
with the following schedule: for the firsDIAR audit, the LDAR Aidit Commencement Date
shall be no later than three months after tliedive Date of this Consent Decree; for each
subsequent LDAR audit, the LDAR Audit Comipde Date shall occur within the same calendar
guarter (of the subsequent year) that thet fiDAR Audit Completion Date occurred.

46. Requirements related to pens conducting LDAR audits For the first, third and

fifth LDAR audits conducted undénis Consent Decree, Dow shaltam and utilize a third party
with experience in conducting LDAR audits. \Wshall select a different company than the
Facility’s regular LDAR contractr to perform the tind-party audit and D@ may not hire that
company as the Facility’s regular LDAR cont@atiuring the life of thi€onsent Decree. The
second and fourth audits may be either third-pawiits or audits usinglme or in combination
with third-party personnel) pesanel of Dow’s subsidiariesdm other facilities or from
centralized Dow (and/or subsidiafynctions that do not primarilyerve the Facility. All such

internal audits must be conducted by persofamalliar with LDAR requirements and this ELP.
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47. For each Covered Process Unit, each LDARIit shall include: (i) reviewing

compliance with all applicable LDAR regulati®, including LDAR requirements related to

valves, connectors, pumps, agitators and OElbeavy liquid service(i) reviewing and/or

verifying, as applicable, the samems that are required to beviewed and/or verified in

Subparagraphs 44.a — 44.1; (iii) reviewing whether pieces of equipment that are required to be

in the LDAR program are not included; and) (icomparative monitoring” as described in

Paragraph 48. LDAR audits aftine first audit also shall include reviewing the Facility’s

compliance with this ELP.

48. Comparative Monitoring Comparative monitoring during LDAR audits shall be

undertaken as follows:

a.

Calculating a Comparativedviitoring Audit Leak Percentage Covered
Equipment shall be monitored in ordercalculate a leak percentage for
each Covered Process Unit, broken down by equipmentitgperélves,
pumps, agitators, connectors, an@L@Ds). For descriptive purposes
under this Section, the monitoring thakes place during ¢haudit shall be
called “comparative monitoring” and the leak percentages derived from the
comparative monitoring shall be calléa “Comparative Monitoring Audit
Leak Percentages.” Dow shall un@de comparative monitoring at both
Covered Process Units in each audit. In undertaking Comparative
Monitoring, Dow shall not be required to monitor every component in each
Covered Process Unit.

Calculating the Historic, Average &le Percentage from Prior Periodic
Monitoring Events For each Covered Process Unit, the historic, Average
leak percentage from prior periodnonitoring events, broken down by
equipment typei (., valves (excluding pressurelief valves), pumps,
agitators, connectors, and except as provided in Subparagraph 48.d below,
OELCDs) shall be calculated. @lfiollowing number of complete

monitoring periods immediately preding the comparative monitoring

shall be used for this purpose: \&dv 4 periods; pumgsd agitators - 12
periods; connectors — 2 periods; amtept as provided in Subparagraph

48.d below, OELCDs - 4 periods.

Calculating the Comparative Monitoring Leak Ratibor each Covered
Process Unit and each Covered Tgp&quipment, the ratio of the
Comparative Monitoring Audit Leak Percentage from Subparagraph 48.ato

31



the historic, Average leak percegéafrom Subparagraph 48.b shall be
calculated. This ratio shall be callthe “Comparative Monitoring Leak
Ratio.” If the denominator in this callation is “zero,” it shall be assumed
(for purposes of this calculation bt for any other purpose under this
Consent Decree or under any applicdales and regulations) that one
leaking piece of equipment was foundhe process unthrough routine
monitoring during the 12-month peribeéfore the comparative monitoring.

d. In only the first LDAR audit, Dowhall not be requed to undertake
comparative monitoring on OELC[2s calculate a Comparative
Monitoring Leak Ratio for OELCDbecause of the unavailability of
historic, Average leak percentages for OELCDs.

49.  When More Frequent Periodic Monitoring is Requirell a Comparative

Monitoring Audit Leak Percentage calculatedguant to Subparagraph 48.a triggers a more
frequent monitoring schedule undayaapplicable federal, state, loccal law or regulation than
the frequencies listed in the amalble Paragraph in Subsection W @hat is, either Paragraph 15,
16, or 17 -- for the equipment type in that CodelPeocess Unit, Dow shall monitor the affected
type of equipment at the greater frequencyessland until less fregoiemonitoring is again
allowed under the specific fedérstate, or local law or regation. At no time may Dow monitor
at intervals less frequently than those listethmapplicable Paragraph in Subsection V.C.

50. Corrective Action Plan (*CAP~)

a. Requirements of a CAPBY no later than the datkat is one month after

each LDAR Audit Completion Date, Dow shall deyea preliminary Corrdose Action Plan if:

(i) the results of an LDAR aitddentify any deficiencies; orifia Comparative Monitoring Leak
Ratio calculated pursuant talgaragraph 48.c is 3.0 or higlaed the Comparative Monitoring
Audit Leak Percentage calculated pursuar@ubparagraph 48.a is greater than or equal to 0.5
percent. The preliminary CAP shall describe #ictions that Dow has taken or shall take to
address: (i) the deficiencies and/or (ii) thesemuof a Comparative Monring Leak Ratio that is

3.0 or higher (but only if the Comparative Momit@ Audit Leak Percentee is at or above 0.5
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percent). Dow shall include a schedule by wlactions that have not yet been completed shall
be completed. Dow promptly shall completech corrective action itemith the goal of
completing each action within the date thahige months after the LDAR Audit Completion
Date. If any action is not completed or not expddd be completed within three months after the
LDAR Audit Completion Date, Dow shall explain the reasons and propsdeeaule for prompt
completion in the final CAP to be submitted under Subparagraph 50.b.

b. Submission of the Final CAP to EPAYy no later than the date that is four

months after the LDAR Audit Completion Date,\wshall submit the final CAP to EPA, together
with a certification of the completion of eaitm of corrective action.If any action is not
completed within three months after the LDARdit Completion Date, Dow shall explain the
reasons, together with a proposed schefdulprompt completion. Dow shall submit a
supplemental certificatioof completion by no later than ongonth after completing all actions.

C. EPA Comment on CAP EPA may submit comments on the CAP.

Except for good cause, EPA may not request Bomodify any action within the CAP that
already has been completed or is in progressdirtte of EPA’'s comments. Within the date that
is one month after receipt of any commentsrifrePA, Dow shall submit a reply. Disputes
arising with respect to any aspect of a CARlldbe resolved in accordance with the dispute
resolution provisions of this Decree.

d. Extension of Completion DatesBecause Dow asserts that its general

practice is to establish aggressive schedulesrfdertaking steps to mect potential areas of
non-compliance with environmental regulations, and because the Parties do not wish to discourage
this practice, for angorrective action item for which Domust propose a schedule for completion

in the final CAP submitted to ER Dow may later request an ergton of time from EPA if Dow
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demonstrates that an unanticipated proifs) prevented completion according to the
originally-proposed scheduénd Dow notifies EPA of this problem(s) promptly upon its
discovery. Inits discretioizPA may grant the extension.

L. Certification of Compliance

51.  Within 180 days after theitmal LDAR Audit Completon Date, Dow shall certify
to EPA that, to the signer’s best knowledge argb®rmed after reasonébinquiry: (i) except
as otherwise identified, the Féty, including the Low Gloss ABS uty is in compliance with all
applicable LDAR regulations and this ELP; @pw has completed all corrective actions, if
applicable, or is in the process of completing all corrective actions pursuant to a CAP; and (iii) all
equipment at the Facility, including the LowdS$ ABS unit, that is regulated under LDAR has
been identified and included in the Facilitf'®AR program. To the extent that Dow cannot.
make the certification in all respects, it Blspecifically identify any deviations from
Items (i) - (iii).

M. Recordkeeping

52. Dow shall keep all records requiredttys ELP, including each LDAR audit
report, to document compliancetiwthe requirements of this ELP for at least one year after
termination of this Consent Decree. Upon rexjloy EPA, Dow shall make all such documents
available to EPA and shall provide, in electrdioicnat if so requested]l LDAR monitoring data

generated during the life tiis Consent Decree.
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VI. REPORTING REQUIREMENTS

53. ELP Compliance Status Report$n the dates and for the time periods set forth in

Paragraph 54, Dow shall submit to EPA, in the manner set forth in Section XIV (Notices), the

following information:

a. The number of LDAR Personnekla¢ Facility (excluding Personnel whose
functions involve the non-monitoriraspects of repairing leaks) and the
approximate percentage of time each such person dedicated to performing
his/her LDAR functions;

b. An identification and descripth of any non-compliance with the
requirements of Section V (Compliance Requirements);

C. An identification of any problenencountered in complying with the
requirements of Section V (Compliance Requirements);

d. The information required by Paragraph 40 of Subsection V.G;
e. A description of the trainings doneaaocordance with this Consent Decree;

f. Any deviations identified in #1 QA/QC performed under Subsection V.J,
as well as any corréee actions taken under that Subsection;

g. A summary of LDAR autresults including specifically identifying all
alleged deficiencies; and

h. The status of all actions under any CAP that was submitted during the
reporting period, unless the CAP wadsnitted less than one month before
the compliance status report.
54. Due Dates The first compliance status reporaBibe due thirty-one days after the
first full half-year after the Effdive Date of this Consent Decrae(, either: (i) January 31 of the
year after the Effective Date,tiie Effective Date is betwaelanuary 1 and June 30 of the
preceding year; or (ii) July 31 tie year after the Effective Daikthe Effective Date is between
July 1 and December 31). The initial report shall cover the period between the Effective Date and

the first full half year after the Effective Da “half year” runs between January 1 and June 30

and between July 1 and December 31). Until teation of this Decree, each subsequent report
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will be due on the same date in the followingyand shall cover the prior two half yeatrs.(
either January 1 to December 31 or July 1 to June 30).

55.  Each report submitted under this Conseatiee shall be signed by the Michigan
Operations site leader orgiMichigan Operations responigilzare leader (head of those
responsible for environmental management and compliance), and shall include the following
certification:

| certify under penalty of law that this dowent and all attachmes were prepared
under my direction or supervision in accande with a system designed to assure
that qualified personnel properly gathedavaluate the information submitted.
Based on my inquiry of the person orgens who manage the system, or those
persons directly responsible for gatimg the information, the information

submitted is, to the best of my knowledge and belief, true, accurate, and complete.

56.  All Reports under this Consent Decrealsbhe submitted to EPA in the manner
designated in Section XIV ofihConsent Decree (Notices).

57.  The reporting requirements of this Consent Decree do not relieve Dow of any
reporting obligations requirdaly the CAA, CWA or RCRA or iplementing regulations, or by
any other federal, state, occkl law, regulation, permit, ather requirement. The reporting
requirements of this Section are in addition to any other reports, plans or submissions required by
other Sections of this Consent Decree.

58.  Any information provided pursuant to ti@nsent Decree may be used by the
United States in any proceeding to enforce theipi@vs of this Conseridecree and as otherwise

permitted by law.

VII. LOW GLOSS ABS UNIT

59. WHEREAS:
a. Styron LLC (“Styron”) was formeas a wholly owned subsidiary of Dow

on November 10, 2009. The formation of Styron waglated to and independent of this action.
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It occurred after the issuancetbe 2006-2007 Findings and Notice\dblations that form the
basis for the settlement embodied in this @oPecree. On April 1, 2010, Dow transferred
certain assets, including the Low Gloss ABStlWailding and most ofhe process equipment
contained therein, to Styron. Atat same time, Dow leased to Styron the land where the Low
Gloss ABS Unit is housed. On June 17, 2010, Bold Styron to Styron’s current owner.
Styron operates the process equipment at tieGlmss ABS Unit; however, through contractual
arrangements with Dow, Dow performs all moniitg, repair, traimg, and other services relating
to LDAR and provides all associated Envireamty Health, & Safety consulting services.

b. Styron wishes to cooperate witle tinited States and Dow with respect to
the implementation of the Enhanced LDAR Program at the Low Gloss ABS Unit.

C. The United States acknowledges 8igton is not liabldor the allegations
asserted in the Complaint in this action othia Findings and Notice &fiolations, all of which
pre-date Styron’s creation.

d. Styron denies any and all respongibfor the violations alleged in the
Complaint and in the Findings and Notice obMitions. Styron’s agesment to undertake the
obligations in this Section of éhDecree should not be construedasdmission of liability or a
waiver of any of its rights whatsoever.

60. Obligations

a. By consenting to Section VII of ti@nsent Decree, Styron certifies that it
has read all of the provisios this Consent Decree.

b. For the shorter of: (i) Styron’s owship and/or operational interest in the

Low Gloss ABS unit; or (ii) the duration of thionsent Decree, Styron shall cooperate fully with
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Dow, including but not limited to providing documents, information, access, and/or data, to enable
Dow to perform the Enhanced LDAR Program at the Low Gloss ABS Unit.

C. Dow'’s Failure to Substantially Perform the ELP at the Low Gloss ABS Unit

I. Forpurpose®f Subparagnahs 60.c and 60.d, the phrases “Failure
to Substantially Perform the ELP at the Low &IABS Unit” and “Fail to Substantially Perform
the ELP at the Low Gloss ABS Unit,” shall mean that Dow fails to substantially perform, at the
Low Gloss ABS Unit, the obligations of Pgraphs 13 — 58 of this Decree, taking those
obligations as a whole. The failure to penfiandividual obligations, ean numerous individual
obligations, is not a Failure ®ubstantially Perform the ELP tie Low Gloss ABS Unit, unless,
taken as a whole, Dow fails to substantiallyfpen the entire EnhancddAR Program at the
Low Gloss ABS Unit. For failures that are less than a Failure to Substantially Perform the ELP at
the Low Gloss ABS Unit, the stipulated penaltg\psions against Dow in Paragraph 63 of this
Decree and any other remedies availabled¢d thited States against Dow shall apply.

il. The United States shall notify Dow if, in the judgment of the United
States, Dow Fails to Substantially Perform thé’HEt the Low Gloss ABS Unit (“Initial Notice”).
The United States shall providecopy of this Ini&l Notice to Styron. Dow shall have a
reasonable opportunity to cure. If, within a reasonable period of time not to exceed 90 days from
the date of the Initial Notice, Dow cures its Failure to Substantially Perform the ELP at the Low
Gloss ABS Unit, then Dow shall continue toresponsible for compliance with the ELP at the
Low Gloss ABS Unit. If, in the judgment ofd@lUnited States, Dow does not cure its Failure to
Substantially Perform the ELP at the Low GlossSABnit within a reasonable period of time not
to exceed 90 days, then the United States sbaibtify Dow (“Final Notice”). The United States

shall provide a copy of this Final Notice toy&mn. Upon receipt ahe Final Notice, Dow no
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longer shall be responsible foomplying with the ELP at the Low Gloss ABS Unit unless and
until Dow recommences performance of the ELEhatLow Gloss ABS Unit either by consent of
the United States or by Court order. Dispwaresing under this provision shall be resolved
pursuant to the dispute resotrtiprovisions of this Decree.

d. Styron’sContingentObligations

I. As soon as practicable afteceipt of the Final Notice described in
Subparagraph 60.c.ii, Styron shall commence perfocenaf the ELP at the Low Gloss ABS Unit.
It is expressly recognized thais to the obligation to conance performance “as soon as
practicable,” Styron likely will be able to comnwnperformance of some obligations sooner than
others and that each obligation shbe considered separately.

il If Styron seeks to dispute wther Dow has Failed to Substantially
Perform the ELP at the Low Gloss ABS Unit, Stystiall invoke the dispute resolution provisions
of Section X of this Decree o later than 60 days after receipt of the Final Notice.
Notwithstanding the invocation tfiese provisions, Styron shall leuired to commence, if not
yet commenced, and/or continite performance of the ELP tite Low Gloss ABS Unit pursuant
to the requirements of Subparagraph 60.d.i. dbtgrperformance shall cease only if and when
Dow recommences performance of the ELP atthe Gloss ABS Unit either by the consent of
the United States or by Court order.

iii. If Styron is required to commence performance of the ELP at the
Low Gloss ABS Unit pursuant to Subparagr&ghd.i, Styron shall have no liability for the
stipulated penalties in SectionVof this Decree; provided howeneghat the United States shall

retain all other rights and remedies ityrieave against Styron to enforce the ELP.
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e. Styron Transfer of Ownership and/or Operational Interest

I. Except as provided in Subparagih 60.e.ii, by the tar of: (i) thirty
(30) days prior to Styron transferring its owrepsor operationaiterest in the Low Gloss ABS
Unit; or (ii) as soon as practigatior to such transfer, Styron wilbtify the prospective transferee
of this Consent Decree and provide a copy. dtwhall not be relieveaf its obligations in
Paragraph 60 unless and until the transferee agrees in writing to assume the obligations in
Paragraph 60, the United States agrees todheferee’s assumption (which agreement shall not
be unreasonably withheld), and the United StatgspStand the transferesefwith this Court a
Joint Notice of Assumption of those Obligationt.is expressly recognized that any such Joint
Notice will also require the traferee to condition any futureatisfers on the assumption of these
same obligations for the duiat of this Consent Decree.

il Styron’sobligationsin Subparagraph 60.e.i do not apply to a
corporate reorganization that results in thegfanof ownership or operation of the Low Gloss
ABS Unit to an “Affiliate” of Styron. For purpes of this provision, “Affiliate” shall mean a
person that directly, or indirecttiirough one or more intermediariesntrols, or is controlled by,
or is under the common control with, the person specified.

61. Other Provisions If and only if Stryon is reqeed to commence performance of

the ELP pursuant to Subparagraph 60.d.i, thefoll@ving Sections of this Decree also shall

apply as between the United States and Styron: |l (Definitions); IX (Force Majeure); X (Dispute
Resolution); X1V (Notices); XV (Modification);rad XVII (Termination), but only with respect to

the Low Gloss ABS Unit. This Court shall retimisdiction as set forth in Section XIV; this
Decree shall have the same Effective Date afosétin Section XV; and this Decree and shalll

remain a final judgment as set forth in Section XXII.
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VIII.

STIPULATED PENALTIES

62.

required to be paid under Section IV of tbisc

ree (Civil Penalty) wén due, Dow shall pay a

Failure to Pay Civil Penalty If Dow fails to pay any portion of the civil penalty

stipulated penalty of $ 2500 per day for each daytte payment is late. Late payment of the

civil penalty and any accruedtilated penalties shall be madeaccordance with Paragraph 10.

63.

Failure to Meet all Other Consent Decree Obligatiom»w shall be liable for

stipulated penalties to the United States foratiohs of this Consent Decree as specified in

Table 2 below unless excused un8ection IX

(Force Majeure).

Table 2

Violation

Stipulated Penalty

63.a. Failure to timely develop a
Facility-Wide LDAR Document as requirec

Document on an annual basis if needed
pursuant to Paragraph 14

by Paragraph 14 or failute timely update the

Period of noncompliance Penalty per day

_late
1 - 15days $ 300
16 - 30 days $ 400
31 days or more $ 500

63.b. Each failure to perform monitoring ¢
the frequencies set forth in Paragraph 15 o
applicable, Paragraphs 16 and 17

.dfent, not to exceed $25,000 per month p&
Covered Process Unit

$100 per component per missed monitoring

63.c. Each failure to comply with Method }
in performing LDAR maitoring, in violation
of Paragraph 18

P Monitoring
frequency
for the component

Penalty per monitorir
event per process U

Every 2 years $ 25,000
Annual $ 20,000
Semi-Annual $ 15,000
Quarterly $ 10,000
Monthly $ 5,000

63.d. For each failure to use a monitoring

each failure, during each monitoring event,
directly electronicallyrecord the Screening

device that is attachdd a datalogger and for

$100 per failure per piece of equipment
monitored
to

Value, date, time, identification number of t

he

4

1

r

g
nit
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monitoring instrument, and the identificatio
of technician, irnviolation of these
requirements of Paragraph 18

63.e. Each failure to transfer monitoring d
to an electronic database on at least a wee
basis, in violation of this requirement in
Paragraph 18

8150 per day for each day that the transfer
klgte

S

63.f. Each failure to timely perform a first
attempt at repair as required by Paragraph|:
or 23, unless not required to do so under

$ 150 per day for each late day, not to excg

41500 per leak

bed

Subparagraph 32.d.i or 38.c.i. For purposgs

of these stipulated penigs, the term “repair”

includes the required remonitoring in

Paragraph 22 after the repair attempt; the

stipulated penaltieim Subparagraph 63.h do

not apply.

63.9. Each failure to timely perform a final Equipment Penalty per Not to
attempt at repair as required by Paragraph|2ype Component Exceed
unless not required to do so under per day late
Subparagraph 32.d.i or 38.c.i. For purposgs

of these stipulated penigs, the term “repair’| Valves, connectors  $ 300 $ 37,500
includes the required remonitoring in Pumps, agitators $1,200 $ 150,000
Paragraph 22 after the repair attempt; the

stipulated penaltieim Subparagraph 63.h do

not apply.

63.h. Each failure to timely perform Repair EQuipment Penalty per Not to
Verification Monitoring as required by type Component _ Exceed
Paragraph 22 in circumstances where the fjirst _per day late

attempt to adjust, or otherwise alter, the pigce

of equipment to eliminate the leak was madga/alves, connectors ~ $ 150 $ 18,750
within 5 days and the final attempt to adjust| &tumps, agitators $ 600 $ 75,000
otherwise alter, the piece of equipment to

eliminate the leak was made within 15 day$

63.i. Each failure to undertake the Period of Penalty per

drill-and-tap method as required by
Paragraph 24

noncompliance

component per da
late

Between 1 and 15 days

Between 16 and 30 days

Over 30 days

$ 200

$ 350

$ 500 per

day for each dfx
over 30, not to

exceed $37,50

1y
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63.j. Each failure to record the information]
required by Paragraph 25

$ 100 per component per item of missed
information

63.k. Each improper placement of a piecd
Covered Equipment on the DOR list (i.e.,
placing a piece of Covered Equipment on t
DOR list even though it ieasible to repair it
without a process unit shutdown)

of
Equipment Penalty per Not
hdype component exces
per day on list
Valve, connectors  $300 $75,0(
Pumps, Agitators  $1200 $300,04

63.l. Each failure to comply with the
requirement in Subparagraph 27.a that a
relevant unit supervisar person of similar
authority sign off on placing a piece of
Covered Equipment on the DOR list

$250 per piece of Covered Equipment

63.m. Each failure to comply with the
requirements of Subparagraph 27.c.(i)

Refer to the applicable stipulated penalties
Subparagraphs 63.f and 63.9

n

63.n. Each failure to comply with the
requirements of Subparagraph 27.c.(ii)

Refer to the applicable stipulated penalties
Subparagraphs 63.p — 63.u.

n

63.0. Each failure to comply with the work
practice standards in Paragraph 30

$50 per violation per valve per day, not to
exceed $30,000 for all valves in a Covered
Process Unit per quarter

63.p. Each failure to install a Low-E Valve
a valve fitted with Low-E Packing when
required to do so pursuant to Paragraph 31

0% 20,000 per failure, except as provided in
Paragraph 63A below

63.q. Each failure, in violation of
Subparagraph 32.b, to timely comply with t
requirements relating tostalling a Low-E
Valve or Low-E Packing if a process unit
shutdown is not required

" 500 per day per failure, not to exceed

below

20,000, except as provided in Paragraph 6

63.r. Each failure, in violation of
Subparagraph 32.c, to install a Low-E Valv
or Low-E Packing when required to do so
during a Scheduled Maintenance

$20,000 per failure, exceps provided in
e Paragraph 63A below

63.s. Each failure, in violation of
Paragraph 37, to timely comply with the
requirements relating to replacing or

improving a connector for any new connector

installation

$10,000 per failure
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63.t. Each failure, in violation of

Subparagraph 38.b., to timely comply with thg250 per day per failure, not to exceed

requirements relating to replacing or
improving a connector if the replacement o
improvement does not require a process uf
shutdown

$10,000 per failure
f

it

63.u. Each failure, in violation of
Subparagraph 38.b, to comply with the
requirements relating to replacing or
improving a connector if the replacement o
improvement requires a process unit shutdg

$10,000 per failure

DWnN

63.v. Each failure to add a piece of Cover
Equipment to the LDAR program when
required to do so pursuant to the evaluatiol
required by Paragraph 41 (MOC)

e@ 300 per piece of Covered Equipment (plu

1 for any missed monitoring event related to
component that should have been added td
LDAR Program but was not)

an amount, if any, due under Paragraph 63.

the

63.w. Each failure toemove a piece of
Covered Equipment from the LDAR progra
when required to do so pursuant to
Paragraph 41

$ 150 per failure per piece of Covered
TEquipment

63.x. Each failure to timely develop a
training protocol as required by Paragraph

$ 50 per day late
A2

63.y. Each failure to perform initial,
refresher, or new personnel training as
required by Paragraph 42

$ 1000 per person per month late

63.z. Each failure of a monitoring technici
to complete the certification required in
Paragraph 43

8100 per failure per technician

63.aa. Each failure to perform any of the
requirements relating to QA/QC in
Paragraph 44

$1000 per missed requirement per quarter

63.bb. Each failure to conduct an LDAR
audit in accordance with the schedule set f
in Paragraph 45.

)rlg%riod of noncompliance Penalty per day

00

1 - 15 days $300

16 — 30 days $400

31 days or more $500, not to
exceed $100,0,
per audit
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63.cc. For the first, third, and fifth audits,
each failure to use a thiparty; each use of §
third party auditor thas not experienced in
LDAR audits; and each use of Dow'’s reguls
LDAR contractor to conduct the third party
audit

$25,000 per audit

r=—g

63.dd. For the second and fourth LDAR
audits, each audit that does not comply wit
the requirements in Paragraph 46

$10,000 per audit

-

63.ee. Except for the requirement to
undertake Comparative Monitoring, each
failure to substantiallgomply with the LDAR
audit requirements in Paragraph 47

$100,000 per audit

63.ff. Each failure to substantially comply
with the Comparative Monitoring
requirements of Paragraph 48

$50,000 per audit

63.gg. Each failure to timely submit a
Corrective Action Plan that substantially
conforms to the requireemts of Paragraph 5

Period of noncompliance Penalty per day

__per violation
d
1 - 15days $ 100
16 - 30 days $ 250
31 days or more $ 500

Not to exceed $100,000 per audit

63.hh. Each failure tonplement a correctivg
action within three mnths after the LDAR
Audit Completion Date or pursuant to the
schedule that Dow must propose pursuant
Subparagraph 50.b iféhcorrective action
cannot be completed in three months or
pursuant to an EPA-approved revised sche:
pursuant to Subparagraph 50.d

e Period of noncompliance Penalty per day

per violation
td - 15 days $ 500
16 - 30 days $ 750
31 days or more $1000
ule

Not to exceed $200,000 per audit

63.ii. Each failurego timely submit a
Certification of Compliance that substantial
conforms to the requireemts of Paragraph 5

ly per violation
1.

1 - 15days $ 100

16 - 30 days $ 250

31 days or more $ 500

Period of noncompliance Penalty per day

Not to exceed $75,000

63.jj. Each failure to substantially comply
with any recordkeeping, submission, or
reporting requirement iSections V and VI
not specifically identified above in this

Period of noncompliance Penalty per day

Table 2.

__per violation
1 - 15days $ 100
16 - 30 days $ 250
31 days or more $ 500
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63A. Stipulated Penalties in Li@i those in Subparagraphs 63.p, 63.0,.63.r

a. For purposes of this Paragraph, the term “Non-Compliant Valve” means a
valve that is either: (i) not a Low-¥alve; or (ii) not fitted with Low-E
Packing. The term “Compliant Valveieans a valve that is either: (i) a
Low-E Valve; or (ii) fitted with Low-E Packing.

b. The stipulated penalties in Subpaegr 63A.c are to be used instead of
those in Subparagraphs 63.p, 63.c63r when all of the following
requirements are met:

I. Dow, and not a government agency, discovers the failure involved;
il. Dow promptly reports the failure to EPA,

iii. In the report, Dow sets forth a schedule for promptly replacing the
Non-Compliant Valve with a Compliant Valve; provided however,
that Dow shall not be requireéd undertake an unscheduled
shutdown of the affected Coverrocess Unit in proposing the
schedule unless Dow so chooses;

Iv. Dow monitors the Non-Complm Valve once a month from the
time of its discovery until the valve is replaced with a Compliant
Valve and no Screening Values above 100 ppm are recorded;

V. Dow replaces the Non-Compliant Valve with a Compliant Valve in
accordance with the scheduglet forth in 63A.b.iii; and

Vi. Dow demonstrates that good faith it intended to install a
Compliant Valve but inadvertdy installed a Non-Compliant
Valve.
C. The following stipulated penaltiesashapply under the circumstances in

Paragraph 63A:
I. In lieu of the penalty irsubparagraph 63.p, $2000 per failure.

il. In lieu of the penalty in @paragraph 63.q, $50 per day per failure,
not to exceed $2000

iii. In lieu of the penalty in Subparagraph 63.r, $2000 per failure.

64.  Stipulated Penalties at Low Gloss ABS Unilf for any reason other thdorce

majeure, Dow “Fails to Substantially Perform the EBPthe Low Gloss ABS Unit,” as defined in
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Paragraph 60.c, and receives a “Final Notice” purstmaParagraph 60.c.ii, Dow shall be liable
for a stipulated penalty of $2,000,000. This pignia applicable even though Styron or a
successor company to Styron commences compliaiticeéhg obligations of Sections V and VI at
the Low Gloss ABS Unit. After the date of the Uditetates’ receipt of payment, or after the date
that either Dow or Styron invokes dispugsolution claiming that Dow did not Fail to
Substantially Perform the ELP at the Low Gl&&S Unit, Dow no longer shall be liable for any
stipulated penalties under Pgraphs 63 and 63A based upon oéigns at the Low Gloss ABS
Unit unless and until the resolution of any sud@pdie results in Dow recommencing performance
of the ELP at the Low Gloss ABS Unit. Iraticase, stipulated penalties under Paragraph 63
again shall be applicable.

65. Waiver of Payment The United States may, in its unreviewable discretion, reduce

or waive payment of stipulated penaltiesastvise due to it undéhis Consent Decree.

66. Demand for Stipulated PenaltiesA written demand for the payment of stipulated

penalties will identify the partidar violation(s) to which thetipulated penalty relates; the
stipulated penalty amount (as can be best estipébat the United States is demanding for each
violation; the calculation method underlying ttemand; and the grounds upon which the demand
is based. Prior to issuing a written demand fipusated penalties, the United States may, in its
unreviewable discretion, contact Dow for inforrdedcussion of matters that the United States
believes may merit stipulated penalties.

67. Stipulated Penaltieéd\ccrual Stipulated penalties witlegin to accrue on the day

after performance is due or the day a violation occurs, whichever is applicable, and will continue to
accrue until performance is satisfactorily complete the violation ceases. Stipulated penalties

shall accrue simultaneously for sepanatgations of this Consent Decree.
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68. Stipulated Penalties Payment Dudadlascrow Account for Paragraph 64

Stipulated Penalties Except for stipulated penalties dusder Paragraph 64, stipulated penalties

shall be paid no later than sixty (60) days aféeeipt of a written demand by the United States
unless the demand is disputed through complianttetiae requirements dhe dispute resolution
provisions of this Decree. Sti@aied penalties due undearagraph 64 shall be paid no later than
sixty (60) days after receipt tiie Final Notice described aragraph 60.c.ii unless Dow or
Styron invokes the dispute resotutiprovisions of this Decree ttaim that Dow did not Fail to
Substantially Perform the ELP at the Low &0ABS Unit. If either Dow or Styron invokes
dispute resolution, Dow shall place $2,000,000 artanterest-bearing, commercial escrow
account within 30 days of the giste resolution notice of eithBrow or Styron, as applicable.
Dow shall provide the United States withapyg of the escrow agreement and the statement
showing the deposit of the dispdtamount into the escrow account. If the resolution of the
dispute results in Dow recommencing perforoenf the ELP at the Low Gloss ABS Unit, all
funds in the escrow account shalldisbursed to Dow. If the relstion of the dispute results in
Styron continuing to perform the ELP at the Lovo&d ABS Unit, all funds in the escrow account
shall be disbursed to the United States.

69. Manner of Payment of Stipulated PenaltieStipulated penalties owing to the

United States of under $10,000 will beéchy check and made payable‘th.S. Department of
Justice, referencing DOJ Number 90-5-20B935 and USAO File Number 2008v00788, and
delivered to the U.S. Attorn&yOffice in the Eastern Districf Michigan, 211 W. Fort St.,
Suite 2100, Detroit, Ml 48226. Stipulated peretowing to the United States of $10,000 or
more will be paid in the mannset forth in Section IV (Civil Pelitg) of this Consent Decree. All

transmittal correspondence shall state that the paymfamtstipulated penadts, shall identify the
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violations to which the payment relates, ahdll include the same identifying information
required by Paragraph 10.

70.  Disputes over Stipulated Penaltie®y no later than 60 days after receiving a

demand for stipulated penalti€&@ow may dispute liability for @y or all stipulated penalties
demanded by invoking the dispute resolution pdoces of Section X. If Dow fails to pay
stipulated penalties when due and does not drievdispute resolution, Dow shall be liable for
interest at the rate specified in 28 U.§$@961, accruing as of the date payment became due.

71.  No amount of the stipulated penaltiesdoay Dow shall be used to reduce its
federal tax obligations.

72.  Subject to the provisions &ection Xll of this Casent Decree (Effect of
Settlement/Reservation of Rights)etstipulated penalties provided fa this Decree shall be in
addition to any other rights, remedies, or sanctamaslable to the United States for a violation of
this Consent Decree or applicable/la In addition to injunctive redf or stipulated penalties, the
United States may elect to seek mitigating emissiedsctions equal to or greater than the excess
amounts emitted if the violations result in excelssssions. Dow reserves the right to challenge
the United States’ exercise of this option. Whexeolation of this Consent Decree is also a
violation of the CAA or its implementing regulains, Dow shall be allowed a credit, for any

stipulated penalties paid, @gst any statutory penaltisaposed for such violation.

IX. EORCE MAJEURE

73.  “Force Majeuréd,for purposes of this Consenefree, is defined as any event
beyond the control of Dow, its contractorsaoly entity controlled by Dow that delays the
performance of any obligation under this Cond2mtree despite Dow’s best efforts to fulfill the

obligation. The requirement that Dow exercigest efforts to fulfill the obligatichincludes
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using best efforts to anticipadmy potential force majeure evemtd best efforts to address the
effects of any such event: (a) as it is odagrrand (b) after it hoccurred, to prevent or
minimize any resulting delay.

74.  “Force Majeurédoes not include Dow'’s finarad inability to perform any
obligation under this Coesit Decree. Unanticipated or incredsosts or expenses associated
with the performance of Dow@bligations under thi€onsent Decree shall not constitute
circumstances beyond Dow’s control nor serve addsis for an extension of time under this
Section IX. Force Majeure also does not incladg impediment to performance caused in whole
or in part by Dow'’s lack or limited ownershgmd/or lack or limited opation of the Low Glass
ABS unit. An inability to perform the obligatiomd this Consent Decree at the Low Gloss ABS
unit due to Dow’s lack of or limited ownershamd/or lack of or limited operation shall not
constitute circumstances beyondvide control nor serve as thedia for an extension of time
under this Section IX.

75. If any event occurs which causes or may cause a delay or impediment to
performance in complying with any provisiontbfs Consent Decree, Dow shall notify EPA in
writing promptly but not later than fourteen buess days after the tinfi@ow first knew or should
have known by the exercise of due diligence thatevent might causedalay. In the written
notice, Dow shall specifically reference tRaragraph 75 of the Consent Decree and shall
provide, to the extent such information is avaéadl the time, an explation and description of
the reasons for the delay; the aitated duration of the delay; altions taken or to be taken to
prevent or minimize the delay; a schedule foplementation of any measures to be taken to
prevent or mitigate the delay or the effect ofdleéay; Dow’s rationale for attributing such delay

to a Force Majeure event; and a statement agh&her, in the opinion of Dow, such event may
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cause or contribute to an emdgrment to public health, welfane the environment. Dow shalll
be deemed to know of any circumstance of WHdow, any entity controlled by Dow, or Dow's
contractors knew or should have known. The amithotice required by this Paragraph shall be
effective upon the mailing of the same by ovgmimail or by certified mail, return receipt
requested, to EPA in the mannerfeeth in Section XIV (Notices).

76.  Failure by Dow to materially comply witlhe notice requirements specified in
Paragraph 75 shall preclude Dow from assewdimgclaim of Force Majeure with respect to the
particular event involved, unless the United States, in its unreviewable discretion, permits Dow to
assert a Force Majeure claim witspect to the particular event.

77. The United States shall respond in writtoddow regarding Dow’s claim of Force
Majeure within 45 days of receipt of the notreguired under Paragraph 75. After this initiel
response, the parties may confer.

78.  If EPA initially or ultimately agrees #t the delay or anticipated delay is
attributable to a Force Majeure event, the tforeperformance of the obligations under this
Consent Decree that are affected by the Fblagure event will be extended by EPA for such
time as is necessary to complete those obligations. An extension of the time for performance of
the obligations affected by ttk@rce Majeure event shall not, itfelf, extend the time for
performance of any other obligation. Howeu2ow may request that the time be extended for
performance of any other obligation that issateéd by the Force Majeure event. EPA will notify
Dow in writing of the length of the extensionaiiy, for performance of thabligations affected by

the Force Majeure event.
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79. If EPA does not agree that the delay or anticipated delay has been or will be caused
by a Force Majeure event, or if the parties fadgoee on the length of the delay attributable to the
Force Majeure event, EPA so will notify Dow in writing of its final decision.

80. If Dow elects to invoke the dispute resmdm procedures set forth in Section X
(Dispute Resolution), it shall do so nedathan 45 days & receipt of EPA notice under
Paragraph 77 (if the parties do monfer after thamotice), or under Paragraph 79 (if the parties
confer after the Paragraph 77 notice). Insmgh proceeding, Dow shall have the burden of
demonstrating by a preponderance of the evidencéhibatelay or anticipated delay has been or
will be caused by a Force Majeure event, thatltiration of the delay or the extension sought was
or will be warranted under the circumstances, ltleat efforts were exercised to avoid and mitigate
the effects of the delay, and that Dow materiatynplied with the requirements of Paragraphs 73
and 75. If Dow carries this bundethe delay at issue shall beedned not to be a violation by

Dow of the affected obligation of this Carg Decree identified to EPA and the Court.

X. DISPUTE RESOLUTION

81. Unless otherwise expressly provided ifothis Consent Decree, the dispute
resolution procedures of this $ien shall be the exclusive mechsm to resolve disputes arising
under or with respect tihis Consent Decree.

82. Informal Dispute Resolution The first stage of dispaitresolution shall consist of

informal negotiations. The dispute shall be com®d to have arisen when one Party sends the
other Party a written Notice of Dispute. Suchtib® of Dispute shall statclearly the matter in
dispute. The period of informal negotiations shall not exceed 60 daythaftdotice of Dispute,
unless that period is modified by written agreetneli the Parties canmoesolve the dispute by

informal negotiations, then the pioen advanced by the United Stasdsll be considered binding
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unless within 45 days after the conclusion ef itiformal negotiation period, Dow invokes formal
dispute resolution procedes set forth below.

83. Formal Dispute Resolution Dow shall invoke formal dispute resolution

procedures, within the time period providedhe preceding Paragraph, by serving on the United
States a written Statement of Position regartiiegmatter in dispute. The Statement of Position
shall include, but need not be limited to, dagtual data, analysis, or opinion supporting Dow’s
position and any supporting documentation relipdn by Dow. Dow and the United States may
hold additional discussions, which may, in theeviewable discretion of each party, include
higher-level representative$ one or both parties.

84. The United States shall serve its Statenoétosition within 45 days of receipt of
Dow’s Statement of Position. The United Stagtatement of Position shall include, but need not
be limited to, any factual data, analysisppimion supporting that position and any supporting
documentation relied upon by the United States. The United 'SS&dsment of Position shall
be binding on Dow unless Dow files a motion for pidi review of the dispute in accordance with
the following Paragraph.

85. Dow may seek judicial review of the digte by filing with the Court and serving on
the United States, in accordance with Sectiovi &fl this Consent Deee (Notices), a motion
requesting judicial resolution of the dispute. eThotion must be filed within 60 days of receipt
of the United StatéStatement of Position pursuant to fineceding Paragraph. The motion shall
contain a written statement of Dow’s positiontbe matter in dispute, including any supporting
factual data, analysis, opinion, @@cumentation, and shall set fothe relief requested and any
schedule within which the dispute must be heso for orderly implementation of the Consent

Decree.

53



86. The United States shall respond to Domation within the time period allowed by
the Local Rules of this Court for responsesligpositive motions. Dow may file a reply
memorandum, to the extent permitted by the Local Rules.

87. In aformal dispute resolution proceergdiunder this Section, Dow shall bear the
burden of demonstratingdhits position complies with this @sent Decree and the CAA and that
it is entitled to relief under apphble principles of law. The lied States reserves the right to
argue that its position is reviable only on the administrativeaord and must be upheld unless
arbitrary and capricious or othes& not in accordance with law, and Dow reserves the right to
argue to the contrary.

88. [Reserved]

89. The invocation of dispute resolution pealures under thise$tion shall not, by
itself, extend, postpone, or affect in any veany obligation of Dow under this Consent Decree,
unless and until final resolution thfe dispute so provides. Stip@dtpenalties with respect to the
disputed matter shall continue to accrue fronfitiséday of noncompliance, but payment shall be
stayed pending resolution of the dispute. If Diives not prevail on the ghisted issue, stipulated
penalties shall be assessed and paid@sdad in Section VIl (8pulated Penalties).

Xl. INFORMATION COLLECTION AND RETENTION

90. The United States and its representatavad employees shall have the right of
entry into the Facility, at all reasonable timegon presentation of credentials and any other
documentation required by law, to:

a. monitorthe progressf activities required undehis Consent Decree;

b. verify any data or information submitted to the United States in accordance
with the terms of tis Consent Decree;
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C. obtain documentary evidence, including photographs and similar dara,
relevant to compliance with thertas of this Consent Decree; and

d. assess Dow’s compliance with this Consent Decree.

91.  Until one year after termination of this Consent Decree, Dow shall retain, and shall
instruct its contractors and ageio preserve, all documentsgcords, or other information,
regardless of storage mediuexy, paper or electronic) iits or its contractotsor agents
possession or control, or thatnge into its or its contractdrer agentspossession or control, and
that directly relate to Dow’s performance of its obligations under this Consent Decree. This
information-retention requirement shall apply regardless of any contrary corporate or institutional
policies or procedures. At any time during thirmation-retention period, the United States
may request copies of any documents, recordsthar information requéd to be maintained
under this Paragraph.

92. Except for emissions data, including &ming Values, Dow may also assert that
information required to be provided under t8ection is protected &onfidential Business
Information ¢(CBI”) under 40 C.F.R. Part 2. As to any information that Dow seeks to protect as
CBI, Dow shall follow the procedures set forthdia C.F.R. Part 2, where applicable. Except for
emissions data, including Screening Values, Dasemges the right to assert any legal privilege
and the United States reserves the right to challenge any claim of privilege.

93. This Consent Decree in no way limits or affects any right of entry and inspection, or
any right to obtain information, held by the Unit8tates pursuant to plcable federal laws,
regulations, or permits, nor does it limit oreaff any duty or obligation of Dow to maintain
documents, records, or other information impdsgdpplicable federal or state laws, regulations,

or permits.
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Xll. EEEECT OF SETTLEMENT/RESERVATION OF RIGHTS

94.  This Consent Decree resolves the civil claghthe United States for the violations
alleged in the Complaint filed in this actiondathe Findings and Notice diolations from the
date those claims accrued through the Date of Lodging.

95. The United States reserves all legal anaditable remedies available to enforce the
provisions of this Consent Des&, except as expressly state@aragraph 94. This Consent
Decree shall not be construed to limit the rigiftthe United States tobtain penalties or
injunctive relief under the CAA, CW, RCRA or implementing regul@ns, or undeother federal
laws, regulations, or permit conditions, except as expressly specified in Paragraph 94. The
United States further reserves all legal and eblgteemedies to addreany situation that may
present an imminent and substantial endangdrtoghe public healtlor welfare or the
environment arising at, or posed by, the Facility, Wwhetelated to the violations addressed in this
Consent Decree or otherwise.

96. In any subsequent administive or judicial proceadg initiated by the United
States for injunctive relief, civpenalties, or other appropriatdieérelating to the Facility, Dow
shall not assert, and may not maintain, any defense or claim based upon the principles of waiver,
res judicata, collateral estoppessue preclusion, claim predion, claim-splitting, or other
defenses based upon any contention that the ctaised by the United States in the subsequent
proceeding were or should have been brought imtant case, except with respect to claims that
have been specifically resolved pursuanParagraph 94 of this Section.

97.  This Consent Decree is not a permitaanodification of any permit, under any
federal, state, or local laws or regulation®ow is responsible for achieving and maintaining

compliance with all applicable federal, statad local laws, regulations, and permits and Dow’s
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compliance with this Consent Decree shall bdefense to any action comneed pursuant to any
such laws, regulations, or permits. The UnitedeStdbes not, by its congda the entry of this
Consent Decree, warrant or aver in any manrarow’s compliance with any aspect of this
Consent Decree will result in compliance with pravis of the CAA, or wth any other provisions
of federal, state, or locéws, regulations, or permits.

98. Except as expressly provided in Sectilbhwith respect to Styron, this Consent
Decree does not limit or affect the rights of Dowobthe United States amst any third parties
(including Styron), not party to thConsent Decree, nor does it limit the rights of third parties
(including Styron), not party to this Consent Degragainst Dow, except as otherwise provided by
law.

99. Except as expressly provided in Sectilhwith respect to Styron, this Consent
Decree shall not be construed to create righten grant any cause attion to, any third party
(including Styron) that is notRarty to this Consent Decree.

Xlll. COSTS

100. The Parties shall beardin own costs of this &ion, including attorneydees,
except that the United Statesliibe entitled to collect the costs (including attornégess) against
Dow incurred in any action necessary to enforecg @onsent Decree or to collect any portion of
the civil penalty or any stipulatguknalties due but not paid by Dow.

XIV. NOTICES

101. Unless otherwise specified herein, wleer notifications, submissions, or

communications are required by this Consent Dethheg,shall be made in writing and addressed

to the persons set forth below. Submission ofl lcapies is required and shall be sufficient to
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comply with the notice requirements of this CemsDecree.

are to permit the submission of courtesy copies.

Notice or submission to the United States

Chief, Environmental Enforcement Section
Environment and Natukr&esources Division
U.S. Department of Justice

Box 7611 Ben Franklin Station
Washington, DC 20044-7611

Re: DOJ No. 90-5-2-1-08935

Notice or submission to EPA

Air and Radiation Division
EPA Region 5

77 W. Jackson Blvd. (AE-17J)
Chicago, IL 60604

Attn: Compliance Tracker

and

Office of Regional Counsel
EPA Region 5

77 West Jackson Blvd. (C-14J)
Chicago, IL 60604

For courtesy purposes gnklectronic copies to:

loukeris.constantinos@epa.gov
liszewski.christine@epa.gov

Notice or submission to Daw

Site Leader

The Dow Chemical Company
1790 Building

Washington Street

Midland, Michigan 48674

and
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Toby Alaska Threet

Counsel

The Dow Chemical Company
1790 Building

Washington Street

Midland, Michigan 48674

Notice or submission to Styron

Jason N. Scott

Styron Manufacturing Site Leader/Production Leader
Styron LLC

Michigan Operations

1350/464 Buildings

Midland, Ml 48667

(989) 638-9675

Jennifer Berke Levin
Associate General Counsel
Environmental Health & Safety
Styron LLC

1000 Chesterbrook Blvd.
Berwyn, PA 19312

Any Party may, by written notice to the other Pachange its designateatice recipient(s) or

notice address(es) provided above. Notices sulmhptiesuant to this Section shall be deemed

submitted upon mailing, unless otherwise providetiimConsent Decree or by mutual agreement

of the Parties in writing.

XV. EFEECTIVE DATE

102. The Effective Date of this ConseneE€ree shall be the date upon which this

Consent Decree is entered by the Court or aama@o enter the Coesit Decree is granted,

whichever occurs first, as recorded on the Ceultdcket.

59



XVI. RETENTION OF JURISDICTION

103. The Court shall retain jurisdiction oveiigttase until termination of this Consent
Decree for the purposes of resolving disputesrgyisnder this Decree, &ring orders modifying
this Decree, or effectuating or enforciogmpliance with the terms of this Decree.

XVII. MODIFICATION

104. The terms of this Consent Decree may be modified only by a subsequent written
agreement signed by the United States and Ddhere the modification constitutes a material
change to any term of thiso@sent Decree, it shall be effeeionly upon approval by the Court.

105. Any disputes concerning mdiiation of this Decree shdble resolved pursuant to
Section X of this Decree (Dispute Resolutionppded, however, that insad of the burden of
proof as provided by Paragraph 87, the Pagkig the modification bears the burden of
demonstrating that it is entitled to the requestediification in accordanogith Federal Rule of
Civil Procedure 60(b).

XVIIl. TERMINATION

106. By no sooner than after completion of fifth LDAR audit required pursuant to
Subsection V.K of this Decree, Dow may send théddinStates a Request for Termination of this
Consent Decree. In the Request for TermamatDow must demonstrate that it has maintained
satisfactory compliance with this Consent Dedoedhe two year period immediately preceding
the Request for Termination. In no event may @onsent Decree be terminated if the civil
penalty and/or any outstandingpstiated penalties have nioten paid. The Request for
Termination shall include all necessary supporting documentation.

107. Following receipt by the United States of Dow’s Request for Termination, the

Parties shall confer informally concerning thegRest and any disagreemdémat the Parties may
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have as to whether Dow satisfactorily has conapligh the requirements for termination. If the
United States agrees that the Decree may bertated, the Parties shall submit, for the Court's
approval, a joint stipulatn terminating the Decree.

108. If the United States does not agree thatDecree may be terminated, Dow may
invoke dispute resolution under Section X aéthecree. However, Dow shall not invoke
dispute resolution for any dispute regarding teation until 60 days after sending its Request for
Termination.

XIX. PUBLIC PARTICIPATION

109. This Consent Decree shall be lodged wiik Court for a period of not less than 30
days for public notice and comment in accordance with 28 C§BRB.7. The United States
reserves the right to withdraer withhold its conent if the comments regarding the Consent
Decree disclose facts or considerations irtthgathat the Consentdree is inappropriate,
improper, or inadequate. Dow consents to eoftyris Consent Decree without further notice.

XX. SIGNATORIES/SERVICE

110. The undersigned representatives of D8tyron, and the Assistant Attorney
General for the Environment and Natural Resources Division of the Department of Justice (or his
or her designee) each certify thatdreshe is fully authorized &nter into the terms and conditions
of this Consent Decree andérecute and legally bind the Pahty or she represents to this
document.

111. This Consent Decree may be signed in cexparts, and its validity shall not be

challenged on that basis.
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112. Dow agrees not to oppose entry of than€ent Decree by the Court or to challenge
any provision of the Decree unless the UnitedeSthas notified Dow iwriting that it no longer
supports entry of the Decree.

113. Dow agrees to accept service of procesmhyl with respect to all matters arising
under or relating to this Consebécree and to waive the formabgee requirements set forth in
Rules 4 and 5 of the Federal Rules of Civil Pcare and any applicable Local Rules of this Court
including, but not limitedd, service of a summons.

XXI.  INTEGRATION

114. This Consent Decree and its Appendix ciiat the final, complete, and exclusive
agreement and understanding between the Partiesasjtlact to the settlemeembodied in this
Consent Decree and its Appendix and supersegei@lagreements and understandings, whether
oral or written, concerning the settlement embddierein. No other document, except for any
plans or other deliverables that are submitted approved pursuant to this Decree, nor any
representation, inducement, agreem) understanding, or promisenstitutes any part of this
Decree or the settlement it represents, and noextcinsic document or statement of any kind

shall be used in construing the terms of this Decree.
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XXII. EINAL JUDGMENT

115. Upon approval and entry of this ConsBrcree by the Court, this Consent Decree
shall constitute a final judgment thfe Court in this action as toettunited States and Dow. The
Court finds that there is no just reason for gaad therefore entersisijudgment as a final

judgment under Fed. R. Civ. P. 54 and 58.

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: November 23, 2011

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing order was serjed
upon each attorney or party of rectwetein by electronic means or firs|
class U.S. mail on November 23, 2011.

s/Tracy A. Jacobs
TRACY A. JACOBS
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We hereby consent to the entry of the Conseaar€e in the matter of United States v. The Dow
Chemical Companysubject to public notice and comment.

FOR THE UNITED STATES OF AMERICA

s/ with consent of Ignacia S. Moreno
IGNACIA S. MORENO

Assistant Attorney General

Environment and Natuk&esources Division
United States Department of Justice

s/ Annette M. Lang

ANNETTE M. LANG

Environmental Enforcement Section
Environment and Natukr&esources Division
P.O. Box 7611

Washington, D.C. 20044-7611

(202) 514-4213

(202) 616-6584 (fax)
annette.lang@usdoj.gov

BARBARA L. MCQUADE
United States Attorney
Eastern District of Michigan

By: s/ with consent of Peter A. Caplan
PETER A. CAPLAN
Assistant United States Attorney
Eastern District of Michigan
211W. Fort St., Suite2001
Detroit,MI 48226
(313)226-9784
P-30643
peter.caplan@usdoj.gov




We hereby consent to the entry of the Conseaarée in the matter of United States v. The Dow
Chemical Companysubject to public notice and comment.

FOR THE UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY

s/with consenbf CynthiaGiles
AssistanAdministrator

Officeof EnforcemenandComplianceAssurance
U.S.EnvironmentaProtectionAgency
1200PennsylvaniaAvenue,N.W.

WashingtonDC 20460

s/ with consent of Adam M. Kushner

ADAM M. KUSHNER, Director

Office of Civil Enforcement

Office of Enforcement and Compliance Assurance
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.

Washington, DC 20460




We hereby consent to the entry of the Conseaarée in the matter of United States v. The Dow
Chemical Companysubject to public notice and comment.

FOR THE UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY

s/ with consent of Robert A. Kaplan
ROBERT A. KAPLAN

Regional Counsel

U.S. Environmental Protection Agency
Region 5

Chicago, IL

s/ with consent of Susan Hi@an
SUSAN HEDMAN

Regional Administrator

U.S. Environmental Protection Agency
Region 5

Chicago, IL




We hereby consent to the entry of the Conseaarée in the matter of United States v. The Dow
Chemical Company

FOR THE DOW CHEMICAL COMPANY

s/ with consent of Earl Shipp
EARL SHIPP

Vice President
DowChemicalMichigan Operations
TheDow ChemicalCompany
1790Building

WashingtorStreet
Midland,Michigan48674




By executing this document, we hereby consent tmfection VIl of this Consent Decree in the
matter of United States v. The Dow Chemical Company

FOR STYRON LLP

s/ with consent of Jason M. Scott

JASONN. SCOTT

StyronManufacturingSite Leader/Productioheader
StyronLLC

MichiganOperations

1350/464uildings

Midland,MI 48667

(989)638-9675
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APPENDIX A

Factors to be Considered and Procedures to be Followed

To Claim Commercial Unavailability

This Appendix outlines the factors to be tak&n consideration antthe procedures to be
followed for Dow to assert that a Low-E Valvelaw-E Packing is “commercially unavailable”
pursuant to Paragraph 8fithe Consent Decree.

l. FACTORS

A. Nothing in this Consent Decree or tAigpendix requires Dow tatilize any valve or
packing that is not suitable for itsémded use in a Covered Process Unit.

B. The following factors are relevantdetermining whether a Low-E Valve or Low-E
Packing is commercially available teplace or repack an existing valve:

1.

©CoNoO~wWN

Valvetype(e.g., ball, gate, butterfly, needléthis ELP does not require
consideration of a different type of valthan the type that is being replaced)
Nominalvalvesize(e.g., 2 inches, 4 inches)

Compatibilityof materialsof construction with process chemistry

Valve operating conditions.§., temperature, pressure)

Servicdife

Packindriction (e.g., impact on operability of valve)

Whether the valve is part of a packaged system or not
Retrofitrequirementge.g., re-piping or space limitations)
Otherelevantconsiderations

C. The following factors may also belevant, depending upon the process unit or
equipment where thealve is located:

10.

11.

In cases where the valve is a compbopérquipment that Dow is licensing or
leasing from a third party, valve or valpacking specifications identified by
the lessor or licensor of the equiprhehwhich the valve is a component

Valve or valve packing vendor manufacturer recommendations for the
relevant process unit components.



I. PROCEDURES THAT DOW SHALL FOLLOW TO ASSERT COMMERCIAL
UNAVAILABILITY

A. Dow shall comply with the following procedures if it seeks to assert commercial
unavailability under Paragraj@4 of the Consent Decree:

1. Dow must contact a reasonable nundferendors of valves or valve packing
that Dow, in good faith, believes may have valwesalve packing suitable for the intended use
taking into account the relevamictors listed in Section | above.

a. For purposes of this Consergddee, a reasonaliember of vendors
presumptively shall mean no less than three.

b. If fewer than three vendors a@ntacted, the determination of whether
such fewer number is reasonablalsbe based on Factors (10) and
(11) or on a demonstration that fewer than three vendors offer valves or
valve packing considernFactors (1) — (9).

2. Dow shall obtain a written represation from each vendor, or equivalent
documentation, that a particular valve or valve paglks not available as “Low-Emissions” from that
vendor for the intended conditions or use.

a. “Equivalent documentation” may include e-mail or other
correspondence or data showing that a valve leevy@acking suitable fahe intended use does not
meet the definition of “Low-E Valve” or “Low-E Patig” in the Consent Decree or that the valve or
packing is not suitable for the intended use.

b. If the vendor does not respamdrefuses to provide documentation,
“equivalent documentation” may consist of recasti®ow’s attempts to obin a response from the
vendor.

3. Each Compliance Status Report reggliny Section VI of the Consent Decree
shall identify each valve that Dow otherwise waguiezd to replace or regk, but for which, during
the time period covered by the Report, Dow deteeahthat a Low-E Valve and/or Low-E Packing
was not commercially-available. Dow shall provide a complete explanation of the basis for its claim
of commercial unavailability, including, as atta@hment to the Compliance Status Report, all
relevant documentation. This repsinall be valid for a period of tweed months from the date of the
report for the specific valve involved and all othenitar valves, taking into account the factors listed
in Part I.



lll.  OPTIONAL EPA REVIEW OF DO W'S ASSERTION OF COMMERCIAL
UNAVAILABILITY

A. At its option, EPA may review an assen by Dow of commercial unavailability. If
EPA disagrees with Dow’s assertion, EPA shalify Dow in writing, specifying the Low-E Valve
or Low-E Packing that EPA believes to be commdscavailable and the basis for its view that such
valve or packing is appropriate tagiinto consideration the Factatescribed in Part . After Dow
receives EPA’s notice, the following shall apply:

1. Dow shall not be required to reitahe valve or valve packing for which it
asserted commercial unavailability (unless Dowtieerwise required to do so pursuant to another
provision of the Consent Decree).

2. Dow shall be on notice that EPA will not accept a future assertion of
commercial unavailability for: (i) the valve oagking that was the subject of the unavailability
assertion; and/or (ii) a valve packing that is similar to the subject assertion, taking into account the
Factors described in Part I.

3. If Dow disagrees with EPA’s natiition, Dow and EPA shall informally
discuss the basis for the claohcommercial unavailability. EPA may thereafter revise its
determination, if necessary.

4. If Dow makes a subsequent commeraravailability claim for the same or
similar valve or packing that EPgreviously rejected, and the sufjgent claim also is rejected by
EPA, Dow shall retrofit the valve or packing witte commercially availablvalve or packing unless
Dow is successful under Subsection 111.B below.

B. Any disputes under this Appendix fidtall be subject to informal discussions
between Dow and EPA for a period not to exceed §6 bafore Dow shall be required to invoke the
Dispute Resolution provisions of Section X oé tGonsent Decree. Thereafter, if the dispute
remains, Dow shall invoke tHaispute Resolution provisions.



