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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

ALBERT AARON and
SHA SHONNA M. AARON,

Petitioners,
CaséNumberl1-13876
V. Honorabl&@homasM. Ludington
PEOPLE OF THE STATE OF MICHIGAN,

Respondent.
/

OPINION AND ORDER
DENYING PETITIONERS' MOTION FOR RELIEF FROM JUDGMENT
DECLINING TO ISSUE A CERTIFICATE OF APPEALABILITY,
AND DENYING LEAVE TO APPEAL IN FORMA PAUPERIS

Petitioners Albert Aaron and Sha ShonnaAdron are a married couple who operate a
business called Tech Auto Repair ServicetitiBeers filed a motion for relief from judgment
pursuant to Federal Rule ofutiProcedure 60 challenging MAaron’s misdemeanor conviction
in state court. For the followingasons, their motion will be denied.

l.

In 2005, Mr. Aaron was charged with severalmeipal ordinance violations in Michigan
state court. Following a bench trial, he wasnd guilty of operatinga business without an
opaque fence. In a second, separate state caggf Mr. Aaron pleaded no contest to the same
charge. On September 26, 2005, ttid court sentenced Mr. Aaran both cases, fining him to
$160 in costs and fines in one case, $260 in costfireslin the other, anén days in jail, with
the jail term suspended. Mr. Aaron does not allbge he appealed or otherwise challenged the
judgment in state court. Instead, Petitionelsdfia “motion for relief fom judgment” in this

Court. Their 345 page petition ales, inter alia, that Petitioners were misled about the charges,
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that the evidence was fabricated, that the trial court committed fraud, that the trial court lacked
jurisdiction, and that Rgioners were deprived of thraiight to preent a defense.
I.

Petitioners bring their motion pursuant Federal Rules of Civ Procedure 60(b)(4),
60(b)(6), 60(d)(1), and 60(d)(3). Their relianme Rule 60 is misplaced, however, as they are
challenging a state court judgnten Rule 60 applies to feds judgments, not state court
judgments. See Fed. R. Civ. P. 1 (“These rules govehe procedure in Bkivil actions and
proceedings in the United&és district courts”).

Likewise, even if the petition is construedababeas corpus petiti, Petitioners have

not demonstrated that they aeatitled to relief. A federatlistrict court may entertain an
application for the writ of habeasorpus only if the prisonés “in custody” in violation of
federal law. 28 U.S.C. 88 2241(c)(3) and 2254(B)at is, the petitionemust “be ‘in custody’
under the conviction or sensmunder attack at the tinhés petition is filed.” Maleng v. Cook,
490 U.S. 488, 490-91 (1989) (citingarafas v. LaVallee, 391 U.S. 234, 238 (1968)). A
petitioner may not mount a federal habeas cocpafienge to a convicticior which he received
a suspended sentenc@/ells v. Varner, 392 F. App’x 914 (3d Cir. 2010ert. denied, __ U.S.
_, 131 S. Ct. 1683 (2011). The imposition of a magefiae is not a sufficient restraint on
liberty to meet the “in custody” requiremertiee United States v. Watroba, 56 F.3d 28, 29 (6th
Cir. 1995) (interpreting the “in custody&quirement of 28 U.S.C. § 2255).

In this case, neither Pettier is in custody. Mr. Aaron’gil sentence was suspended;

Mrs. Aaron was not convicted.



Moreover, Petitioners have not demonstrated they exhausted state remedies for their
claims. 28 U.S.C. § 2254(b)(1). Nor have theynpbed with the one-year statute of limitations
applicable to habeas corpus petitionsee 28 U.S.C. § 2244(d). Thus, even drawing all
reasonable inferences in Petiters’ favor, they are not entitleo relief in this Court.

.

Rule 24 of the Federal Rules of Appellate Raae provides that an appeal may not be
taken in forma pauperis if the dist court certifies tht the appeal is ndaken in good faith.
Fed. R. App. P. 24(a)(3)(A). An appeal canbe taken in good faitif, viewed objectively,
reasonable jurists could ndebate whether the motion should/édeen resolved in a different
manner or whether the issues are adequalederve encouragement to proceed furtihtler-

El v. Cockrell, 537 U.S. 322, 336 (2003) (quotiStack v. McDaniel, 529 U.S. 473, 484 (2000)
(quotingBarefoot v. Estelle, 463 U.S. 880, 893, n.4 (1983)).
V.

Accordingly, it iSORDERED that the motion for relief &m judgment (ECF No. 1) is
DENIED.

It is furtherORDERED that a certificate of appesdility and leave to proceed forma

pauperis on appeal arBENIED.

Dated: November 21, 2011

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedStateDistrict Judge







