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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

ATLANTA COMMUNITY SCHOOLS, et al.,
Plaintiffs,
CasdNumberl1-14361
V. Honorabl&@homasl.. Ludington

ALPENA-MONTMORENCY-ALCONA
EDUCATIONAL SERVICE DISTRICT,

Defendant.
/

ORDER GRANTING IN PART AND DE NYING IN PART DEFENDANT’S
MOTION TO DISMISS OR FOR SUMMARY JUDGMENT, DISMISSING
CERTAIN CLAIMS WITH PREJUDI CE, DISMISSING PLAINTIFF
TERESA STAUFFER’'S CLAIMS WITH PR EJUDICE, DENYING PLAINTIFFS’

MOTION FOR LEAVE TO FILE FI RST AMENDED COMPLAINT, AND
GRANTING PLAINTIFFS’ SECOND MOTION TO FILE AN AMENDED COMPLAINT

On October 3, 2011, Plaintiffs filed a complaalleging nine clans arising from a
dispute between Plaintiff thanta Community Schools (“A®’) and Defendant Alpena-
Montmorency-Alcona Educational Service Distr(*“AMA ESD”) related to the provision of
special education and related services to eligh@& students. In lieu of filing an answer, AMA
ESD filed a motion to dismiss dor summary judgment, advang essentially five arguments.
First, AMA ESD contends that Plaintiffs faildd exhaust their administrative remedies before
filing their complaint; second, thalaintiffs ACS and Staufferatk standing to assert claims
under the Individuals with Disdity Education Act (the “IDEAY, 20 U.S.C. § 1400, et seq.
Third, AMA ESD argues that certain claims stbblke dismissed because they are raised under
“general” statutes, while Plaiffs have alleged claims under meo*specific” statutes. Fourth,

AMA ESD contends that Plaifits’ state law claims should bdismissed because they are

duplicative of their federal claims. Finally, AMASD asserts that Plaintiffs’ claims seeking
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monetary damages under the Michigan Cortgitu must be dismissed because monetary
damages are not available. Tlaetk of the case are set fortithe Court’s April 18, 2012, order.
ECF No. 24.

On April 18, 2012, the Court ordered supplemental briefing to address the following: (1)
An explanation from Plaintiffs about whyehMichigan Department of Education (“MDE”)
complaint process was not utilized before seghkudicial review; (2whether an objection was
made pursuant to Michigan’s Revised Admiratite Rules for Special Education (“MARSE”)
Rule 340.1836 to the 2011-2012 ISD Plan Amendmand if not, an explanation why, and
further, whether such an objection is requiretblepursuing judicial review; (3) what changes
to the ISD Plan were unacceptable to ACS and if any students or parents raised similar concerns
with respect to individual IEDs; (4) anxm@anation of the amendments made during the
intermediate school district (“[3') Plan amendment process t&CS chose not to participate
in; (5) additional explanation dhe nature of the disputetieen ACS and AMA ESD leading
up to the filing of the instant case, and aefjorts made on ACS’s part to achieve the
amendments it believed were necessary priaititg fthe instant case; (6) an explanation of why
Plaintiffs contend that their @ims are excluded from mattarpon which a due process hearing
might be initiated pursuant to MARSE Ru840.1724f(3)(a)-(i); (7) whetlmehe state complaint
procedure is required before filing a civil actiosnMichigan in order tosatisfy an exhaustion
requirement; and (8) additional explanation aboetdfatus of the Part 8 Complaint, the possible
outcomes of those proceedings, and how the ®&bmplaint differs from an administrative
remedy that Plaintiffs could have initiated.

The parties provided supplemental briefony these issues on May 14, 2012. Plaintiffs

subsequently filed a motion to strike AMA BS supplemental brief for providing information



beyond the scope requested by the Coaithough AMA ESD’s response goes beyond the
scope of the directed supplemental briefing, tiiermation provided is helpful to the context of
the dispute and the status of the parties’ti@iahip. Plaintiffs’ moton to strike AMA ESD’s
supplemental brief will thus be denied. Foe tieasons provided herein, AMA ESD’s motion to
dismiss or for summary judgment will be granteghamt and denied in palaintiffs’ motion to
file a first amended complaint will be deniehd Plaintiffs’ motion tdfile a second amended
complaint to include their claim appealingtfinal report from the MDE will be granted.

I.  Discussion

A. Supplemental Briefing Regarding AMAESD’s Motion to Dismiss Count | for Failure
to Exhaust Administrative Remedies

1.  Why Plaintiffs did not utilize thecomplaint process available from the MDE to
resolve the underlying disputebefore seeking judicial review

Plaintiffs do not specificallyaddress this inquiry, but genlyacontend that utilizing the
complaint procedure is not required beftringing an action under the IDEA.

2.  Whether an objection was made pwuant to MARSE Rule 340.1836, and if not, an
explanation why, and if such an objection isequired before pursuing judicial review

Again, Plaintiffs do not specifically addressstinquiry but appear to contend, as will be
discussed below, that because a state compbaoctedure is not required before pursuing a
judicial action, it was unnecessary to make such an objection.

AMA ESD emphasizes that Plaintiffs did moake any objection to the ISD plan that had
been in place since 2002. While ACS did flle objection relating to the 2011-2012 ISD Plan
Amendment, ACS did not object tbe content of the proposedapl ACS only objected to the
fact that AMA ESD did not include four prerons that Stauffer proposed during a November
10, 2011, meeting, evehdugh they were not supped by the other superintendents. ACS was

provided the ability to participate in tiftdan Amendment process, but declined.



AMA ESD explains that thebjection filed by ACS wasssigned to ALJ Robbins. The
matter proceeded to oral argument on a MotmrSummary Disposition sought by AMA ESD.
In an Opinion dated March 20, 2012, the mattes dismissed and the objections to the 2012
ISD Plan amendments filed by ACS were overdulECF No. 26 Ex. 4. As of the date of AMA
ESD’s supplemental brief, there had been noeappf that decisionand the time period for
filing exceptions had passed. Having received appeal or exception® the Proposal for
Decision, Superintendent of HigbInstruction, Micltael P. Flanagan, issued a Final Decision
adopting the Proposal for Decision and aped the AMA ESD Plan. ECF No. 26 Ex. 5.

The objections to the ISD Plan Amendrmerere recently overruled by the MDE. ECF
No. 26 Ex. 5. The ISD Plan has been apptbby the MDE and by MDE Superintendent
Flannigan. The Order dated April 25, 2012, sighgdSuperintendent Flannigan, noted that the
objections filed by ACS lacked merih@ that no exceptions had been filed.

3. What changes to the ISD Plan were ugaeptable to ACS andlid any students or
parents challenge individual IEDs

Plaintiffs note that one of ¢hobligations of an intermediasehool district is to develop
an intermediate school district plan in coopiera with its constituent local school districts.
Mich. Comp. Laws § 380.1711(a). At all times peenht to this matterAMA ESD had an ISD
Plan. The Plan was approved by AMA ESD and tfeeSSuperintendent &fublic Instruction.
Under the approved Plan, AMA ESD specificallgdertook to provide programs and services
for students enrolled in the local districiBhese services included) coordinating “public
awareness activities”; an important elementhaf special education process, and (2) providing

diagnostic services, including evaluations.



The diagnostic services that AMA ESD wagtovide were reflected in a chart found on
Page 5 of the Plan. These included psychologiealices and evaluations, school social work,
occupational and physical theramsgrvices of a teachensultant for the visually impaired,
evaluations and services for learning disabled students, those cognitively or emotionally
impaired, and students with an early childhood developmental delay.

The Intermediate School District Planpaeately identified the special education
classroom programs to be offered, whether theke to be provided bixMA ESD or by one of
the constituent local districts. ECF No. 25 Ex6afhe Plan further progded for the distribution
of funds to the constituent districts from AMASD’s county millage fospecial education, often
referred to as “Public Act 18 monies.” ECFo.N25 Ex. at 12. The “Authorization to Operate
Special Education Programs and/or Services,” cetttrhe dispute in this matter, is referenced
only on Page 4 of the Plan. The Plan provides that the Authorizadighnés responsibilities
related to program operation, conducting |IE®reameetings, and arranging and conducting due
process hearings should they be requested.”

Under Plaintiffs’ interpretadin, the Authorization is limited. Hy argue that it is not an
all-encompassing precondition to AMA ESDeating its statutory obligations or other
responsibilities under éhPlan. At the outset, is important to note #t the Authorization to
Operate Special Education Programs and i&esvhas no statutorypasis. Its only legal
significance is that it is referencedthe approved AMA ESD Plan.

The Authorization presented by AMA ESD ACS for the 2011-2012 school year (ECF
No. 25 Ex. B) sought changes to the AMA ESD Rlzat Plaintiffs thought exceeded the limited
parameters for the Authorization defined in thB IBlan. Plaintiffs note tit the most significant

changes are reflected in Attachment C torRiffis’ supplemental brie ECF No. 25 Ex. C.



4. What amendments were made durinthe ISD Plan amendment process that ACS
chose not to participate in

Plaintiffs do not provide eesponse to this inquiry.
5. Additional explanation of the naure of the dispute beween ACS and AMA ESD
leading up to the filing of the instant case rad any efforts made on ACS'’s part to achieve
the amendments it believed were necesyaorior to filing the instant case

Plaintiffs contend that the dispute wi#MA ESD began more than a year before the
filing of the Verified Complaint. They offea discussion of the statutory special education
delivery model in Michigan to assist the Courtunderstanding the issues in this proceeding.
Providing for the education of students with specedds in the State of btiigan is set forth in
statutes and regulations at bhahe federal and state levelthe IDEA and its implementing
regulations, codified at 34 CFRart 300, include a number ofopisions a state must follow in
order to receive funding through the Unitstates Department of Education.

The State of Michigan has separately addghe MichigarMandatory Special Education
Act (“MMSEA”), Mich. Comp. Laws § 380.1701 ete and the Michigan Administrative Rules
for Special Education (“MARSE”), R 340.1700 séq., to govern the provision of special
education programs and services by Michigarblic school districtsUnder the statutory
scheme, the Michigan State Board of Edwrathas the duty to “[del@p], establish, and
continually evaluate and modify” a state planttoe delivery of special education programs and
services in cooperation with intermediaehool districts. Mih. Comp. Laws 8§ 380.1701(a).
Each intermediate school district, in turn, has duty to “[develop], eskdish, and continually
evaluate and modify” its plan for special edugatin cooperation with itsonstituent districts.
Mich. Comp. Laws 8§ 300.1711a. Each intermediat®gkdistrict is required to submit its plan
to the State Board of Education for approvdl.Local school districts arrequired to provide

special education programs andveees, to the extent the saraee required or can be provided



“in accordance with the intermediate school distspecial education gh. . . .” Mich. Comp.
Laws § 380.1751(1).

The State of Michigan annually distributesldeal and state speciadlucation monies to
AMA ESD, as an intermediate school districinder the statutory keme, AMA ESD delivers
certain services and providesuedtional programs to studentsth disabilities, and also
distributes funding to thiocal districts to meeadditional needs. Taxpayers the districts that
comprise AMA ESD have also approved a local special education millage to be used for special
education purposes. These monies are aldxe tdistributed by AMA ESD in accordance with
the ISD Plan.

Plaintiffs explain that th tension between AMA ESDnd ACS goes back some time.
The ISD Plan that was in effect at the tithés lawsuit commenced (ECF No. 25 Ex. A) was
developed by AMA ESD in coopation with the local schodllistricts and approved by the
Michigan State Superintendent of Public tostion. During the summer of 2010, prior to the
start of the 2010-2011 school yeAMA ESD requested that ACS esute an “Authorization to
Operate Special Education and Related ServVid®SS was reluctant because it believed the
Authorization would modify the ISD Plan i@ number of ways: (1) excluding the classroom
program for the hearing impaired; (2) empowgriAMA ESD to act as the representative of
ACS and sign IEPs on behalf of ACS; (3) makiing costs of due prose hearings for both ACS
and AMA ESD a responsibility of ACS; (4) introducing proportionate sharing of transportation
costs and assigning transportati@sponsibility for “schools oflwice” students(5) assigning
ACS the costs relating to evaluations for nores@l education studentf) introducing a new
formula for allocating Multidisciplinary Evaluatioheam staff time; (7) identifying prioritization

for functions and services of members of eviaduateams; (8) establishing bill-back procedures



for AMA ESD’s costs of providing programs and\gees; (9) assignindCS responsibility for
the cost of independent educational evatuetj (10) assigning ACS the cost of AMA ESD
programs and services for schools of choiceesitgdfrom outside the geographical boundaries
of AMA ESD; and (11) creatingpecial provisions with regar Center Program Students,
expelled students, and required assurances.

On August 17, 2010, Plaintiff Teresa Stauffdgren Superintendent of ACS, met with
Brian Wilmot, AMA ESD’s Superintendent. MsStauffer advised Wilmot that ACS was
dissatisfied with the services that ACS’ studemith disabilities wereeceiving from AMA ESD
and that she was particularly dissatisfied wité interactions be®en AMA ESD personnel and
ACS. Nevertheless, ACS signecttAuthorization, as requested.

On September 8, 2010, Ms. Stauffer appeatd public meeting of the Board of
Education of AMA ESD. There, Ms. Stauffer broughtthe attention othe Board a number of
unresolved issues that she stated were jelopag the necessary working relationship between
ACS and AMA ESD. Among the concerns werattAMA ESD personnel had been dishonest in
their dealings with ACS personnel; had taken actithat were not coistent with the AMA
ESD’s mission statement; had notmoounicated with the public ian honest and ethical way;
had been unwilling to cooperateith ACS staff; had failed to provide special education and
related supplemental services in a cost éffecmanner; had failed to maintain a safe and
healthy learning environment; and had not tekeo account the needs of ACS students.

Ms. Stauffer reviewed some of the effortattihad previously been taken to attempt to
resolve these issues: (1) The ACS Superintenbdad met with the AM ESD Superintendent
and Special Education Director; (2) The Supemdent and Board Pident of ACS had met

with the AMA ESD Superintendent; (3) The Stiptendent and Board President of ACS had



met with representative AMA ESD Board mens)g@d) The Board President of ACS had met
with the Board President of AMA ESD; (5) TBeiperintendent and Board President of ACS had
met with the Superintendema@Board President of AMA ESD.

Throughout the 2010-2011 school year, matt@tsveen AMA ESD and ACS continued
to deteriorate. In a letter dated June 7, 2(HAF No. 25 Ex. K), Ms. Stauffer informed AMA
ESD that ACS wished to terminate the Authation to Operate Special Education Programs
and/or Services which was then effective through the 2010-2011 school year. The stated purpose
of this action was to avoid the automatic reakof the Authorizatn which would otherwise
remain in effect for the ensuing school yeaeparately, ACS requested the opportunity to meet
and discuss certain concerns with AMA ESD befexecuting what had been presented as an
Authorization for the 2011-2012 sotl year (ECF No. 25 Ex. B).

Plaintiffs explain that it wa never ACS’ intent to sevds relationship with AMA ESD
with this action. Rather, ACS sought to reaan understanding before entering into an
Authorization for the 2011-2012 school year. AMA ESD has continuously, and Plaintiffs believe
erroneously, characterized Ms. Stauffer's Juhe 2011 letter as the termination of the
relationship between the parties beginnirithwhe 2011-2012 school year. AMA ESD ignored
ACS'’ request for a discussion on the issuas iastead withheld approximately $85,000 in funds
Plaintiffs contend were due awogving for special education prograrand services. It is unclear,
however, why Plaintiffs consider these funds dbsent entering into afuthorization for the
2011-2012 school year. Plaiffisi contend that AMA ESD also tbatened to discontinue special
education services to ACS’ stude with disabilities; services that AMA ESD was required to

provide pursuant to the ISD Plan, wiahwithout the sigad Authorization.



In July, 2011, ACS engaged counsel to achieve an Authorization to Operate agreement
with AMA ESD for the 2011-2012 school year. Thgreement would include certain revisions
to the document that had previously beeespnted by AMA ESD. Couaekfor ACS sent an
email communication to Brian Wilmot, the AMBSD Superintendent, asking whether there was
“some room for discussion.” No response was received.

ACS convened a meeting of its Board of Education on August 1, 2011. The purpose of
the meeting was for the ACS Board to discusdiadtaty actions with its legal counsel, and the
actions that had been taken by AMA ESD. Atbogent of AMA ESD Board members attended
the August 1, 2011 ACS Board meeting, togethvth AMA ESD’s Superintendent, Brian
Wilmot. ACS’ attorney, who wapresent at the meeting, identified the issues of concern from
ACS’ point of view, and invited g#nAMA ESD group to discuss resolution.

Plaintiffs assert that the AMA ESD repessatives refused the request for a discussion.
Instead, they provided the ACS Board a chieckthe $85,000.00 that AMA ESD had withheld,
without any explanation. The AMA ESD contingent also read and delivered a prepared letter that
had been signed by all of the Board memb&8F No. 25 Ex. E. The letter referred to
Superintendent Stauffer's statements at the September 8, 2010 AMA ESD Board meeting, and
the continued falling-out between AMA ESIda ACS. The August 1, 2011 letter from the
AMA ESD Board, in Plaintiffs’opinion, renewed AMA ESD’s thed to discontinue special
education services for ACS students unless AQ@8cuted the Authorizian, as previously
presented. The letter concluded by invitiA@€S to leave the AMA ESD and join another
intermediate school district if it was nedtisfied with the services it received.

Counsel for ACS wrote to the AMA ESDuferintendent on August 3, 2011 to register

the ACS Board’'s negative reawt to the August 1, 2011 letter. ECF No. 25 Ex. F. This
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communication also reminded AMBSD that ACS remained a part of the AMA ESD. The letter
asked that AMA ESD confirm that would meet its obligationo provide special education
services to ACS’ studentsith disabilities pursuat to the Intermediat&chool District Plan. In

the August 3, 2011 letter, ACS’ attorney maintained there was no legitimate reason for AMA
ESD to refuse to provide services to AGRudents at the bewiing of the 2011-2012 school
year.

The parties did make an effort to resothe dispute durind\ugust 2011. Discussions
were held between the partiesttorneys and proposed settlarh documents were exchanged.
As the Labor Day weekend approached, the adppeared to be makj progress, but several
outstanding issues had not yet been resoli2egpite what ACS believed to be ongoing good-
faith discussions, AMA ESD’s attorney seretier to ACS’ counsedn September 2, 2011. ECF
No. 25 Ex. G. The letter served notification to ACS that, as the matter had not been resolved,
AMA ESD was terminating service for ACS’ studs. ACS’s counsel sponded by letter on
September 6, 2011, which noted, among other thithgeé AMA ESD had not been cooperating
with ACS to develop a modified Intermediaten8ol District Plan. ACS’s€ounsel requested that
legal counsel for AMA ESD confirm that, until the matter was resolved, AMA ESD would
provide ACS with its pro-ratahare of the special educatitmding received by AMA ESD.
This would permit ACS to provide the services ACS students thabad previously been
provided by AMA ESD.

On September 6, 2011, AMA ESD sent a lettgrarents of ACS’ students who had been
receiving services from AMA HS, advising that those servicemuld be discontinued. ECF No.
25 Ex. I. AMA ESD also publistienotice in the Montmorencydinty Tribune on September 7,

2011.
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Over the next several weeks, coundel the respective parties had telephone
conversations and exchanged written proposadstémpt to reach an amicable resolution. Those
efforts were not successful. On Octobe2@11, Plaintiffs commenced the instant action.

6. An explanation as to why Plaintiff’'sclaims are excluded from matters upon which a
due process hearing may be initiategursuant to MARSE Rule 340.1724f(3)(a)-(1)

Plaintiffs submit that, in order to fully adess the questions raisbd the Court, it would
be helpful to provide a brief sltussion of the rationale for thequired exhaustion of remedies
under the IDEA. Under the IDEA, a gt (or, in some instances, a school district) has the right
to request an impartial “due process hearic@icerning educational placement of a child, or the
provision of a free appropriafblic education for sth child. 20 U.S.C§ 1415(b)(6), (f). The
reason for requiring exhaustion of the administeatiemedy in such matters was stated by the
Sixth Circuit Court of Appeals in thérocker v. Tennessee Secondary School Athletic A&&h
F.2d 933 (6th Cir. 1989). There, the Court stated:

The policies underlying this exhdim requirement are both sound and

important. . . . Federal casr— generalists with noxpertise in the educational

needs of handicapped students — are gitierbenefit of expert factfinding by a

state agency devoted to this very pugos . . Were federal courts to set

themselves up as the initial arbitershandicapped children’s education needs

before the administrative process used, they would endanger not only the

procedural but also the substantive purposes of the Act. . . .

873 F.2d at 935.

Thus, according to Plaintiffs, the right to a “due process hearing,” and the required
exhaustion of such an administrative remedy, istéidhto matters relatintp the idefification,
evaluation, or educational placement of thed;har the provision of a free appropriate public
education to such childd.

Plaintiffs submit that none of their alas are encompassed by the above language. There

are no disputed issues concerning “the iderdifon, evaluation, or educational placement” of
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the children; no disputes over what would loesidered a “free appropriate public education”
for those students. The onlgsue in dispute isvhether AMA ESD remains responsible for
providing educational programand services for the ACS ustents absent an executed
Authorization to Operate. Plaintiffs contend tigsa legal question to be resolved by the Court
and does not require expertise in educational nsattethe needs of studks with disabilities.
The lawfulness of AMA ESD’s actions are notpdadent on the particular circumstances or
educational needs of the students. With thatkground, Plaintiffs suggest a review of the
separate Counts of its Verified Complaint irder to demonstrate the inapplicability of AMA
ESD’s exhaustion argument. For example, in Cowfitthe Verified Complaint, Plaintiffs allege
that AMA ESD violated the IDEA by discontiing the provision ofdiagnostic services,
including evaluations, for ACS stuaks with certain suspected disabilities. Plaintifés/e further
alleged that AMA ESD has terminated the provisdall “relatedservices” to all ACS students,
including the three nameStudent Plaintiffs.

Plaintiffs note that the allegations heirevolve what are commonly referred to as
“systemic violations.” They concern all ACS statle with disabilities or suspected disabilities,
and the outcome is not dependent on the unigeexds of any individual. No expertise in
educational matters or the needs of students aigthbilities is requiredn order to determine
whether AMA ESD is providing what is contractually or statatily required to do. Plaintiffs
argue that administrative exhaustion rist required in such circumstancddandberry v.
Thompson446 F.3d 335, 344 (6th Cir. 2006).

7.  Whether the state complaint procedurés required before filing a civil action in
Michigan in order to satisfy the exhaustion requirement

Plaintiffs explain that their research hdisclosed no Michigan #uwority addressing the

guestion of whether exhaustion afPart 8 Complaint is mandatory. A*Part 8 Complaint” is a
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complaint filed under Part 8 of MARSEules 340.1831 through 340.1855. Plaintiffs initially
identify that the Rules themselves make neterence to exhaustion. More importantly, the
Michigan Part 8 Complaint process was adoptetbtaply with the fedel regulations under the
IDEA and its statutory predecessp and Plaintiffs suggest that this Court look to other
jurisdictions for the premise that exhaustioraafpecial education “complaint” procedure is not
required.

Plaintiffs contend that the NimtCircuit Court of Appeals, iRorter v. Manhattan Beach
Unified School District 307 F.3d 1064 (9th Cir. 2002), examuhthe issue of exhausting a
special education complaint procedure. Ri#is; contend that analysis, which remains
unquestioned by other circuit authority disectly responsive to the question.

In Porter, the Ninth Circuit begaits analysis by saying:

Distinct from the IDEA’s due procesequirements, the U.S. Department of

Education promulgated regulations purdutmits general rulemaking authority

requiring each recipient dederal funds, including funds provided through the

IDEA, to put in place a complaint restikkn procedure (“CRP?) 34 C.F.R. 88

300.660-300.662 (citing 20 U.S.C. 8§ 1221e-3 aghority for rules); [cite

omitted]. The regulations require eastate education agency to adopt written
procedures for “resolving any complainggarding the educatn of a child with

a disability. 34 C.F.R. § 300.660(a).

307 F.3d at 1067.
The Court continued:

We are not aware of any court that hakl likat the IDEA requires exhaustion of

a state’s CRP in addition to exhaustion of the due process hearing system before

filing suit for violations of the IDEA. The Second and Third Circuits have

rejected such claims.
307 F.3d at 1071.

Porter quoted the following language from a d#on of the Second Circuit Court of

Appeals inMrs. W. v. Tirozzi832 F.2d 748 (2d Cir. 1987):
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Significantly, 8§ 1415(f) does not specifglirectly or by incorporating its
legislative history, exhaustion of pos&bCRP remedies. In fact, research has
unearthed no statute orgrdation that requires exhdaion of CRP remedies prior
to commencing a 8 1983 action based orgalieEHA violations. . . . Turning to
the [Education for All Handicapped Childrecdselaw, we note that the Supreme
Court has never suggested that the CB&drto be invoked or exhausted prior to
seeking federal court involvement in construing the EHA pursuant to § 1415.

307 F.3d at 1071-72.
The court continued its discussion:

We presume that when Congress ameadsatute, it isknowledgeable about
judicial decisions interpreting the prior legislation. [Cite omitted.] The IDEA was
last amended in 1997. [Cite omitted.] dp#e the holdings of the Second and
Third Circuits that complainants need rethaust a state’s CRiefore suit to
enforce IDEA rights . . Congress did not include a CRP exhaustion requirement

in these subsequent amendments. Thus, we infer that Congress did not intend a
different interpretation of the scheme it enacted in the IDEA.

307 F.3d at 1072.
In conclusion, the court observed:

It is additionally highly relevant that¢hU.S. Department of Education has never
interpreted its CRP regulations as creating a mandatory step before suit alleging
an IDEA violation. Because the CRP ‘ascreature of the [Department’s] own
regulations, [its] interpretation of it isnder our jurisprudence, controlling unless
‘plainly erroneous or inconsistent withe regulation.” [Cite omitted.] According

to the Department, the CRP is intendedaitow [parents andchool districts] to
resolve differences without sert to more costly anlitigious resolution through

due process,” not to create a mechanismrthegt be exhausted in addition to the
due process system.

Id.
8. Additional explanation as to the statusf the Part 8 Complairt, the possible outcomes
of those proceedings, and how the Part 8 Comptd differs from an administrative remedy
that Plaintiffs could have initiated
Plaintiffs contend that the Part 8 Cdaipt was filed by AMA ESD in response to

Plaintiffs’ initiation of the insant litigation. Followingan investigation, wikh did not include a

formal hearing, the Michigan Department ofugdtion Office of Special Education issued a
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Final Report on November 23, 2011. The Reporichded that ACS was required to execute
the Authorization to Operate Spediaducation Programs and/or Services.

ACS requested reconsideration of the FReport, which was denied as untimely. ACS
has moved to file a Second Amended Complainthe instant matter to add a count to the
Verified Complaint challenging the Final Report.

Most recently, the MDE responded to ACSjuest for a waiver of the minimum number
of instructional days per weedo it could operate a four-day weekly calendar. ECF No. 26 Ex. 1.
The MDE denied the request for the waiver bySA€iting ACS’ continued refusal to submit the
requested proof of complianeath its November 23, 2011 order to sign the Authorization. The
April 19, 2012 correspondence from the MDE citgstious issues relating to the continued
noncompliance by ACS with respect to speaalucation programs and/or services being
provided to its eligible students. MDE statedirttention to proceed witlfiscal sanctions as a
result. 1d. AMA ESD asserts that the imposition ofd&é sanctions by the MDE is a serious
matter that is not routinely exercised.

Finally, AMA ESD notes that all administive avenues have been exhausted with
respect to the Part 8 Complaint and the Coould “exercise its discretion.” ECF No. 26 at 6.
It is unclear, however, whaAMA ESD means regarding theoGrt exercising discretion. It
appears that AMA ESD is conceding that th&EAs exhaustion requirements have now been
met, even though ACS did not initiate the medings. ACS and Ms. Stauffer acknowledged in
Plaintiffs’ response to AMA EB’s motion for summary judgmerhbat they lack standing to
assert an IDEA claim. ECF No. 15 at 15. ANESD’s motion to dismis€ount | will thus be

granted as to Plaintiffs ACS and Stauffer.
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9. Additional Information
AMA ESD further explains tt during an ACS Board ofdacation meeting that took

place on the same day the MDE notified ACStlo¢ sanctions that were being imposed,

Superintendent Stauffer and BdaPresident Janette Sarkozi tendered their resignations. ECF

No. 26 Ex. 7; Ex. 2. AMA ESD notes that it doest appear that any reason was offered by Ms.
Stauffer or Ms. Sarkozi for their resignatiorlSCF No. 26 Ex. 2. Since the resignation of
Superintendent Stauffer, ACS has appoirednterim Superintedent. ECF No. 26 Ex. 3.

AMA ESD argues that Ms. Stauffer’s resigjoa prevents her from proceeding on any
claim raised in the Verified Complaint, oretlirst and second proposed Amended Complaints,
because she now lacks standiA§ylA ESD requests that her clain® dismissed and that any
motion to amend seeking to add claimshen behalf against AMA ESD be denied.

B. Conclusions on AMA ESD’s Motion to Dismiss
1. Plaintiffs’ Federal Claims

The Court’s April 18, 2012 order noted Pl&iist argument that Counts Il through IX do
not arise under the IDEA and do not seekefetivailable under the IDEA. Administrative
exhaustion is thus not required. AMA ESD arguext the factual allegations in the Plaintiffs’
Complaint have a nexus with the IDEA and thanamstrative exhaustion isequired. Plaintiffs
acknowledge that the threstudents have a disalyliand receive “speciaducation” services
pursuant to their respidee IEPs. Compl. pars. 6-11. Theudénts receive ggial education
programs and services under the IDEA. AMA ESDphasizes that nearly all of the factual
allegations in the Plaintiffs’ Complaint, takentase, relate to the prasion of special education

programs and services, classroom seryigesther IDEA-related services.
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AMA ESD'’s motion to dismiss Count | as teetlStudent and Parent Plaintiffs, as well as
their motion to dismiss Counts Il through IX foiltae to exhaust administrative remedies will
be denied. As Plairits note in their supplemental briefinthe relief sought is excluded from
matters upon which a due process hearingy rba initiated pursuant to MARSE Rule
340.17241(3)(a)-(i), and the state cdaipt procedure does not needkte utilized in Michigan
before a civil action is pursued.

However, ACS only pleads claims pertaining/imlation of its rightan Counts V and X;
Ms. Stauffer only pleads claims parting to her rights in Counts \dnd XI of the proposed first
amended complaint, but does not plead any cldonssiolation of herrights in the original
complaint. The other Counts, including all the ceuntthe original complaint, plead claims for
alleged injuries to the Student and Parentriiffs. Thus, to the extent ACS believes it has
plead claims in Counts II-1V andI-IX of the original complaintand to the extent Ms. Stauffer
believes she has plead any claims in the acmigodomplaint, these claims will be dismissed.
Plaintiffs’ motion to amend the complaint to inde Ms. Stauffer’s two claims for violation of
her first amendment rights will be discussed below.

2. Plaintiffs’ State Law Claims

Since the IDEA and the Michigan Mandey Special Education Act (“MMSEA”)
specifically address education of students wittahblilities and the MPDCRA is a general statute,
AMA ESD argues that the mospecific statutes (IDEA anMSEA) control, and supersede
the Michigan Persons with Disabilities Civil Rights Act, (‘“MPDCRA”), which is the successor
statute to the Handicappers Civil Rights AdiCRA”). Therefore, AMA ESD requests that the

Court dismiss the MPDCRA claim because sfpecstatutes prevail over general statutes
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addressing the same subject matfenkins suprg at 145-46;Woolcott v. Bd. of Educl134
Mich. App. 555 (1984).

As noted above, the HCRA prohibits discrimination on the basis of a hanSexich.
Comp. Laws § 37.1402(b); M.S.A. 8§ 3.550(402)(b). The MSEA, on the other hand, affirmatively
requires the state to provide “special edusaprograms and services designed to develop the
maximum potential of every handicapped pers Mich. Comp. Laws § 380.1701(a); M.S.A. 8§
15.41701(a). This means not only refraining fremcluding, expelling, limiting, or otherwise
discriminating against handicapped students, kag affirmatively providing them with special
programs and services designed to maxintizeir potential. While the MSEA addresses
education of disabled children more specifically than the HCRA, the rule for applying the more
recent and specific statute only applies where the two corfiex, e.g.Nat'| Ctr. for Mfg.
Sciences 221 Mich. App. 541, 549 (1997). Here, the wied do not conflict and Plaintiffs
submit it would be error to disss their MPDCRA on this basis.

Next, AMA ESD argues that the regulatioissued pursuant to the MSEA govern the
preparation and content of thEPs and provide an adminigikee procedure for appeals. The
HCRA does not address IEPs, dhd MSEA is also more spedafthan the HCRA regarding the
source of the edutianal programs. Plaintiffs’ state lawaiins are also based on the IDEA, and
relate to the AMA ESD implementing and providispecial education programs and services in
conjunction with an IEP. Thus, AMA ESDares that the state law claims under PWDCRA
(Count VII), Article 1, 8 2 Equal Protection ¢ont VIII) and Article I, 8 17 - Due Process
(Count IV) should also be dismiskéf dismissal of Plaintiffs’ fderal claims is appropriate.
Because Plaintiffs’ federal claims are notrgedismissed, Defendant’s motion to dismiss Counts

VII, VIII and IV will be denied.
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Finally, relating to Plaintis’ claims arising under the Mhigan Constitution, AMA ESD
argues that the claims fail as a matter of law. Provisions of the Michigan Constitution that protect
individual rights do not “requireanplementing legislation in orde¢o operate as a limitation on
the exercise of governmental powelDampier v. Wayne Cp233 Mich. App. 714, 731 (1999)
(quotingDetroit Branch NAACP v. Dearboyii73 Mich. App. 602, 614 (1988). In order to bring
a cause of action for a violation of rights gudesd by the Michigan Constitution, there must be
no other means of vindicatio@remonte v. Mich. State Polic232 Mich. App. 240, 250-52
(1998). Plaintiffs have pursuedentical causes of actiorlleging Equal Protection and Due
Process violations under 42 U.S.C. § 1983 areketbre, AMA ESD submits they are barred
from pursuing identical constitutionelaims arising under state law.

While the Michigan Supreme Court has limited the potential of monetary damages for a
claimed violation of the Michigan Constitution,i# also clear that such a claim for damages
“may be recognized in appropriate casé&ariith v. Michigan428 Mich. 540, 544 (1987). Were
the Court to determine that this is not an appropriate case for money damages related to AMA
ESD'’s violations of the Michigan Constitution, Rififs argue that their claims should not be
dismissed to the extent that they have asaght declaratory or junctive relief for those
violations.Schwartz Ambulance Service, Inc. v. Genesee Cdady. Supp. 2d 721, 726 (E.D.
Mich. 2009). Even where money damages arevaifable for violationsof the Michigan
Constitution, prospective relief is still availab&harp v. Lansingd64 Mich. 792, 802 (2001).

The Michigan Supreme Court notedJanes .v Powell462 Mich. 329 (2000), that the
Smith decision “only recognized a narrow remedgainst the state on the basis of the
unavailability of any other remedyJones 462 Mich. at 336. Becaus$daintiffs maintain their

federal claims for monetary damages, a dgneemedy under the Michigan Constitution is
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unavailable. AMA ESD’s motion to dismiss PIlaifs’ claims for violation of the Michigan
Constitution will be granted to the extent Plaintiffs are seeking monetary damages, but will
otherwise be denied.
C. Plaintiffs’ Motions to Amend the Complaint

In their first motion, Plaintiffs seek tadd two counts that were inadvertently omitted
from the original complaint. The two new couatg: Count VI-Violatiorof First Amendment to
the United States Constitution by Ms. Stauffeaiagt AMA ESD; and Count XI- Violation of
Article I, 88 3 and 5 of the Michigan Constitan of 1963 by Ms. Stdfer against AMA ESD.
Plaintiffs’ second motion seeks to add an additional count to appealrtheigtcative decision
of the Michigan Department dEducation requiring ACS to execute the authorization at issue
and to initiate corrective action of make-up s&ss for IEP required seial education programs
and related services. Each nootiand AMA ESD’s opposition to thraotion will be discussed in
turn.

1. Standard of Review

The Federal Rules of Civil Procedure allow for an amended complaint to be filed within
twenty-one days after an answexrs been filed. After that, thpdaintiff “may amend its pleading
only with the opposing party’s written consent ar ttourt’s leave.” Fed. R. Civ. P. 15(a). While
Rule 15(a)(2) states that theotat should freely give leave wheustice so requires,” the court
may deny a motion to amend if it concludes that pleading as amendeduld not withstand a
motion to dismissHead v. Jeilico Housing Authority870 F.2d 1117, 1123 (6th Cir. 1989).
Several elements may be considered in deténg whether to permit an amendment. Undue
delay in filing, lack of notie to the opposing party, bad faity the moving party, repeated

failure to cure deficiencies by previous amerents, undue prejudice to the opposing party, and
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futility of amendment are all factors which may affect the decididnA court may deny a
motion to amend where the amendment wouldubike, and “[g]enerally, an amendment would
be futile if the amended complaint could not withstand a 12(b)(6) mot®nldock v. Grand
Trunk Western RR IncS56 F. Supp. 2d. 731, 739 (W.D. Mich. 2008).
a. Plaintiffs’ Motion to File a First Amended Complaint

AMA ESD argues that Plaintiffs’ proped First Amended Complaint could not
withstand such a motiofell Atl. Corp v. Twombly550 U.S. 544 (2007), raised the bar for the
standard of pleadingnecessary to surviva 12(b)(6) motion. The upreme Court further
expounded upon this standard of pleadingAsincroft v. Igbal 556 U.S. 662, 677-79 (2009),
where it stated:

Under Federal Rule of Civil Procedurea@), a pleading must contain a “short
and plain statement of the claim showing tiet pleader is entitled to relief.” As

the Court held infwombly 550 U.S. 544, 127 S.Ct. 1955, 167 L.Ed.2d 929, the
pleading standard Rule 8 announcdses not require “detailed factual
allegations,” but it demands more than unadorned, the-defendant-unlawfully-
harmed-me accusation. A pleading that offers “labels and conclusions” or “a
formulaic recitation of the elements afcause of action will not do.” Nor does a
complaint suffice if it tenders “nakedssertion[s]” devoid of‘further factual
enhancement.”

To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to “state a claim to fdhat is plausible on its face.” A claim

has facial plausibility when the plaifitipleads factual content that allows the
court to draw the reasonable infereniteat the defendant is liable for the
misconduct alleged. The plausibility stardias not akin to a “probability
requirement,” but it asks for more than a sheer possibility that a defendant has
acted unlawfully. Where a complaint plsathcts that are “merely consistent
with” a defendant’s liabilit, it “stops short of the le between possibility and
plausibility of entitlement to relief.”

Two working principles underlie our decision Tavombly First, the tenet that a
court must accept as true all of the allegations contained in a complaint is
inapplicable to legal conclusions. Threadb@etals of the elements of a cause of
action, supported by mere conclusory statements, do not suffice. (Although for the
purposes of a motion to dismiss we mugetall of the factual allegations in the
complaint as true, we “are not boundaitcept as true a legal conclusion couched
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as a factual allegation”). Rule 8 marksa@table and generous departure from the

hypertechnical, code-pleading regime opréor era, but it does not unlock the

doors of discovery for a plaintiff armedith nothing morethan conclusions.

Second, only a complaint that states a g@lale claim for relief survives a motion

to dismiss. Determining whether a comptastates a plausible claim for relief

will, as the Court of Appeals observed,deontext- specific task that requires the

reviewing court to draw on its judiciaxperience and common sense. But where

the well-pleaded facts do not permit theurt to infer more than the mere

possibility of misconductthe complaint has alleged-but it has not “show[n]’-

“that the pleader isntitled to relief.”

Id. (citations omitted).

Ms. Stauffer seeks to add two identical claifos violation of her right to free speech
under Counts VI (Federal Constitution) and Klichigan Constitution) in the proposed first
amended complaint. The language contained in the First Amendment of the United States
Constitution and the Michigan free speech claugesanilar, and provide that “[t]he rights to
free speech under the Michigan and federal cotistitsiare coterminous. Thus, federal authority
construing the First Amendment may be useaanstruing the Michigan Constitution’s free
speech guaranteeBurns v. Detroit 253 Mich. App. 608, 620-21 (2002) (citations omitted),
modifiedby 468 Mich. 881 (2003).

Three elements are required to sustaifrirst Amendment retaliation claim: (1) the
plaintiff engaged in protectednduct; (2) an adverse action wakeia against the plaintiff that
would deter a person of ordinary firmness froontinuing to engage in that conduct; and (3)
there is a causal connection between elememésand two — that is, the adverse action was
motivated at least in part byetlplaintiff's protected conducthaddeus-X v. Blatterl75 F.3d
378, 394 (6th Cir.1999) (en ban&MA ESD contends that Ms. &uffer cannot establish any of
the elements in order 8iate a cause of action.

First, AMA ESD argues that Ms. StauffePseedom of Speech claims fail on their face

because, at all times relevant, she was actingemofficial capacity as Superintendent of the
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Atlanta Community Schools. Thus, any speech madsonjunction with the discharge of her
official duties as Superintendeis not protected speech. Tbaited States Supreme Court has
held that public employees making statements jaumtso their official duties are not speaking as
citizens for First Amendment purpos&ee Garcetti v. Ceballp§47 U.S. 410, 421 (2006) (“We
hold that when public employees make statemauntsuant to their official duties, the employees
are not speaking as citizens for First Amendment purposes, and the Constitution does not
insulate their communicationsofn employer discipline.”).

In this case, AMA ESD contends that M&auffer is a public employee by virtue of her
employment as Superintendent for ACS, a lamaistituent school district, although AMA ESD
does not retain any control over Ms. Stauffexfaployment. Ms. Stauffer was acting solely
within her capacity as theuferintendent of ACS when getiating with the AMA ESD for
special education programs and servicesttie 2011-2012 school yedvloreover, AMA ESD
argues that Ms. Stauffer exercised her discretioBuggerintendent when she decided not to sign
the authorization enabling the AMA ESD toopide eligible ACS students with special
education programs and services.

Plaintiffs’ proposed First Amended Compliarefers to correspondence dated September
8, 2010 from the AMA ESD Board of Educatiomdicating that AMA ESD was terminating
services (1) because ACS failed to sign trguired agreement; and (2) because Ms. Stauffer
“expressed her desire to separftom [AMA ESD]” and asked AMA ESD to release ACS “from
this ISD to join another intermediate schoddtdct.” Proposed First AmCompl. at 11-12, par.
38(1). The proposed Amended Complaint does challenge the accuracy of AMA ESD’s
allegations relating to Ms. Stauffer's decisioms Superintendent, not to sign the annual

authorization. AMA ESD contendbat these allegations conceatiat Ms. Stauffer was acting in
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her official capacity during the relevant timeripe, and that it would be unreasonable to infer
that Ms. Stauffer's actions were anythinghert than the dischaeg of her duties and
responsibilities as Supatendent for ACS.

Further, AMA ESD contends that, as Suptndent, Ms. Stauffer’s signature is required
on the Authorization to Operate Special Edioa Programs and Services which had been
executed for the previous school years. B@$:- 13 Exs. 6-8 (showing the superintendent
signature is required on saluthorization). AMA ESD’s Bard and Superintendent also
attended an ACS Board of Education tmege regarding the execution of the annual
authorization to provide special educationgrams and services for the 2011-2012 school year.
Proposed First Amended Compl. at 10-12, par. 38(l).

“Employees who make public statements al@dhe course of performing their official
duties retain some possibility &frst Amendment protection because that is the kind of activity
engaged in by citizens who do nebrk for the government.Garcetti 547 U.S. at 423-24.
“When a public employee speaks pursuant to enmpémyt responsibilities, however, there is no
relevant analogue to speech by citizens who are not government empldgeddMA ESD
contends that, as a result, Ms. Stauffer'segihn at AMA ESD’s Board meeting was not speech
by a private citizen when, as the undisputed faltav she was there in her official capacity on
behalf of ACS.

Plaintiffs reply that Ms. Stauffer engaged protected speech when she addressed the
Board of Education of the AMA ESD in a pubfierum, on a public matter, as a party with a
business relationship with AMA ESD. The Fifshendment protects citizens from government
retaliation in resporesto unwanted sgeh on a matter gdublic concernBd. of County Comm’rs

v. Umbehy 518 U.S. 668 (1996). An issue is comsgll a matter of public concern when it
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relates to “any matter of political, social, or other concern to the commu@ityifiick v. Myers
461 U.S. 138, 146 (1983). Whether the speaker'svaitomn is for personal gain or for the
greater good is not determinativEhe key consideration is “wtteer the employee’s speech in
fact touches on a matter of public conceBehks v. Wolfe County Bd. of E@30 F.3d 888, 894
(6th Cir. 2003) (citingConnick at 148-49). It is not “necessafgr the entire expression to
address matters of public concern, asgl as some portion of the speech doés."at 149.
Finally, to establish a causal connection, thenplaimust demonstratéhat the defendant’s
actions were “motivated at least inrply the plaintiff's protected conducfThaddeus-Xat 395.
AMA ESD alternatively argues that it didot take any adverse action against Ms.
Stauffer based on any protected @oct. In a retaliation claim, éhharm suffered is the adverse
consequences which follow from the piifif's constitutionally protected actiolhaddeus-X
175 F.3d at 394. “The term ‘adverse action’ iawan from employment case law; examples in
that context include dischge, demotions, refusal to hire, nore@ral of contractsand failure to
promote.”ld. at 396. If an official’'s acts would not “chifir silence a person of ordinary firmness
from future First Amendment activities,”@h a claim of retaliation is not viablel. at 398.
Plaintiffs first claim that AM\ ESD “retaliated against Tesa Stauffer for exercising her
right to free speech.” They allege AMA ESD) threatened to not pvide ACS students with
special education and related services; §2d not providing ACS students with special
education and related serviceSee Proposed First Amended Compl. pars. 93(A), (B) and
131(A), (B). AMA ESD argues thatening to discontinue speciatiucation services does not
penalize Ms. Stauffer personally. To the contraAMA ESD emphasizes that these programs
and services are being provided by ACS as dtrefiMs. Stauffer’s refusal to sign the annual

authorization for th011-2012 school year.
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Plaintiffs also allege that AMA ESD retated against Ms. Staufféy releasing a letter
to the media accusing her of declining speeidiication services from the AMA ESD, and
blaming her for the breakdown in the relatiopshiAMA ESD also mailed the letter to ACS
parents, and published a notice tire Montomorency County Tribuné&eeProposed First
Amended Compl. pars. 93(C)-(E); and 131(C)-(EMA ESD submits that the evidence it has
submitted indicates that all statements mhagehe AMA ESD are true. Plaintiffs’ suggestion
that AMA ESD must remain mute as to whynit longer provides spedieducation programs
and services to eligible ACS students is not reasonable.

Plaintiffs advanceUmbehras the leading case on goveent retaliation against a non-
employee. InUmbeht the plaintiff was under contract #se exclusive waste hauler for the
county. During the term of this contract, thaiptiff was an “outspoke critic” of the countyld
at 671. Specifically, the plaifitispoke at board meetings opém the public and relayed his
displeasure with the countytendling of financial mattersld at 671. The plaintiff alleged that
his contract with the county as a waste hawlas terminated in sponse to his critical
statementdd at 671-72.

The district court concludeddh as a party to the contragith the County, the plaintiff
was not entitled to first amendment protectitoh. at 672. Ultimately, the district court was
reversed by the court of appeals and the Supreme Court affitche@ihe Supreme Court
concluded that, as a government contractbe plaintiff was entitled to first amendment
protection against termination nresponse to crital statementdd. at 674. The Court reasoned
that the plaintiff's “contractual . . . relationghjwith the county] provide a valuable financial
benefit, the threat of the loss of which in retaliation for speech may chill speech on matters of

public concern by thoseh®, because of their dealings witie government, ‘arén the best
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position to know what ails the agencies for which they workl:"at 674 (quotingWaters v.
Churchill, 511 U.S. 661,674 (1994)).

Plaintiffs contend thatlike the plaintiff inUmberh Ms. Stauffer was a steward to a
contractual relationship with AMA ESD. Mstauffer spoke at a plic board meeting on
matters of public concern and questioned AMSD’s policies and allegedly taking actions
inconsistent with its mission statement. Praubg-irst Am. Compl. pars. 8-9. Finally, like
Umbehy AMA ESD took adverse action againbts. Stauffer by terminating a business
relationship with ACS and committing othéarassing acts, including making disparaging
statements about her at a public school boareting releasing negativeaséments about her to
the press, and mailing negative letterseach of the parents in harhool district. Plaintiffs also
note that, unlike irGarcetti Ms. Stauffer was not retaliatedjainst by her employer, and the
import of government employers being providetfisient discretion to maage their operations
is thus not an issueSee Garcetti547 U.S. at 422.

Even if Ms. Stauffer was engaged irofgcted speech on a matif public concern
during the course of her employment, the faat MA ESD terminated the services offered to
ACS students does not satisfy the requirementMisatStauffer be subjected to an adverse action
or was deprived of some beiteMoreover, as noted by AMA ESD, the term “adverse action” is
drawn from employment case law and examplethat context includelischarge, demotions,
refusal to hire, nonrenewal of comtts, and failure to promot&dhaddeus-X175 F.3d at 389
(citing Umbeht 518 U.S. 668 (1996) (nonrenewal of contraPgrry v. Sindermanm08 U.S.
593 (1972) (same);Pickering v. Board of EducatiorB91 U.S. 563 (dismissal)). The adverse

actions that Plaintiffs’ allege Ms. Stauffer srifd do not satisfy the second element required to
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sustain a First Amendment retaliation claim. Td&@ms Plaintiffs seek to add thus would not
survive summary judgment.
b. Plaintiff’'s Motion to File a Second Amended Complaint

Plaintiffs’ motion for leave tdile a second amended complaseeks to addn additional
count to appeal the administrative decisiorthef Michigan Departmerdf Education requiring
ACS to execute the authorizatiahissue and to initiate correatiaction of make-up sessions for
IEP required special educatiorograms and related services.

AMA ESD opposes Plaintiffsfequest. AMA ESD explainthat the MDE decision was
decided under state law and rules in respotosthe Part 8 Conhgant filed by AMA ESD
because Plaintiffs failed to provide special @tion services to its eligible students. MDE
concluded that ACS was inolation of Section 1751 of the Michigan Revised School Code
(Mich. Comp. Laws § 380.1751) and in violation of MARSE Rule 340.1722(2). As part of the
corrective action in regard to that Part 8 Complaint, MDE ordered ACS and Ms. Stauffer to sign
the Authorization to Operate Special Educaftsngrams and Servicesofering the period July
1, 2011 to June 30, 2012); to begin implemeatatof IEPs of students covered by that
Authorization; and to begin make-up sessions of IEP-required progaachsservices that
students missed from September 6, 2011 to the tihe Final Report was issued. ECF No. 21-2.

ACS and Ms. Stauffer had until DecembeR@11 to request reconsideration under MDE
procedures related to Part 8 Complaiits. Because ACS and Ms. Stauffer did not request
reconsideration until January 13, 2012—over orantim after the deadline—MDE denied the
Request for Reconsideration as untimely.

Between the November 23, 2011 Final Répod January 13, 2012, Ms. Stauffer did not

act on MDE’s Order of Corrective Action. Qdanuary 18, 2012, MDE staff wrote to Ms.
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Stauffer and instructed her to forward the proo€aipliance related to the Part 8 Complaint to
MDE'’s attention. ECF No. 22 EB. Ms. Stauffer again took naction. On February 13, 2012,
MDE again wrote to her, instructing that stoeward the proof of ampliance no later than
February 17, 2012. ECF No. 22 Ex. C. MDE furtidormed Ms. Stauffer that, if ACS did not
comply with the direate to prove compliance, MDE woulditiate sanctions against ACS under
MARSE Rule 340.1855(1)(c) and (éyl. Under the provisions, MDEowuld withhold state and
federal funds from a local schodistrict that refuseso comply or correcknown violations of
the law, fails to cooperate withe MDE, or continues to repeablations of the law. MARSE
Rule 340.1855(1)(c) and (e).

On February 17, 2012, ACS and Ms. Stauffer sought leave in this Court to appeal the
MDE decision and to seek this Court’s atmnce in enjoining MDE from correcting the
violations. In a letter dateFebruary 16, 2012, ACS and Mstauffer advised MDE of their
intent to appeal the MDE Final Report and that, “ACS will not sign the Authorization document
until those proceedings have concluded.” EGFE RR2 Ex. D. Ms. Stauffer alleged that the other
corrective action relating to implementation afd#nt IEPs and the make-up of missed sessions
had begunld. MDE responded on February 21, 2012 andatad compliance regarding the IEP
implementation and make-up sessions. ECF220Ex. E. MDE also dimed Ms. Stauffer to
provide specific information related to the qualifications of staff implementing the IEPs and
providing make-up sessions by February 27, 20d2Ms. Stauffer never responded to the
directive.

The claim that Plaintiffs seek to addthreir proposed second amended complaint is an
Appeal of the MDE November 23, 2011 Finalped. Because there is no express statutory

authority to appeal such a deoisj AMA ESD argues tha&laintiffs’ only avenue for appeal to a
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court of competent jurisdiction is through ABt. 8 28 of the Michigan Constitution and Section
631 of Michigan’s Revised Judicature AEetopkins v. Michigan Parole Boay@37 Mich. App.
629 (1989);Michigan Department of Education Grosse Pointe Public Schopl866 Mich.
App. 268 (2005),vacated on other ground#lichigan Department of Education v. Grosse
Pointe Public Schools474 Mich. 1117 (2006). Mich. Cgm Laws 8§ 600.631 provides that
appeals from informal agency decisions ard@oconducted based upaorles of the Michigan
Supreme Court. Mich. Comp. Laws 8 600.631. Whehigan Court Ruleprovide a process by
which such appeals are to ddjudicated in state couee generallivlich. Ct. Rule 7.104.

An appeal under Art. 8, 88 and Section 631 of the Reuis8chool Code must be filed
within 21 of days of the date the final decisiorrasdered. If an appeal is not filed within that
time, the appeal is untimely and must be dismisg@dserve the Dunes, Inc. v. Dep’t of
Environmental Quality471 Mich. 508 (2004)Schommer v. Dep’t of Natural Resourc&62
Mich. App. 110 (1987). In this case, the Final Reploat Plaintiffs seek to appeal was issued on
November 23, 2011 and received Phaintiffs on November 28, 201Rather than appealing the
decision under MCR 7.104 and MCR 7.101(B)(1)(a) mithl days of the issuance of the Final
Report, Plaintiffs filed a request for recoresigtion which was 35 days late. The decision
denying reconsideration as untimely was commated to ACS and Ms. Stauffer on January 18,
2012. Plaintiffs then waited another 30 days before seeking to amend their Complaint as an
alternative to a direct appedlecause Plaintiffs appeal ofalMDE Final Report was initiated
over 80 days from the date that it was received — 59 days too late — AMA ESD contends that
the claim would not survive summary judgment and should be dismissed.

Plaintiffs, however, contend thathis claim is not time-barred. Iiewis Cass

Intermediate School District v M.K290 F. Supp. 2d 832 (W.DMich. 2003), the court
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conducted an in-depth review of the processafolappeal of a State Complaint/Part 8 decision.
The Court began by citing guidance from the Un¢ates Department &ducation’s Office of
Special Education Programs (*OSEP”). Theu@ quoted from an OSEP communication as
follows:

Question 10: May a State complaint decision be appealed?

Answer: the regulations are silent asmioether a state complaint decision may be

appealed. Part B neither prohibits nor regsiithe establishment of procedures to

permit either party to request reconsidieraof a State compiiat decision . . .

However, if the issue(s) is still in dispute, the parent or public agency may, if they
have not already done so, initi@&lue process hearing . . .

290 F Supp 2d at 836.

In Lewis Cassthe school district platiffs further argued that:

. . the appropriate forum to contese tfinal agency decision in a Part 8
Complaint is appeal by way of 8 631 tife Revised Judicature Act, M.C.L.
600.631. Under 8§ 631, a party aggrieved bfnal agency decision would be
permitted to file an action in state circuit court . . .

The Court rejected this argument, noting that g the Districts correctly assert that the MDE
provides for such an appeal, teiate-established procedure cartnainp a party’sight to a due
process hearing granted untlee IDEA.” 290 F. Supp. at 837.

Based on the conclusions liewis Cass Plaintiffs argue that their time to appeal the
Michigan Department of Education decision based on the time for requesting a special
education due process hearingct®m 1415(f)(3)(C) of the IDEArovides, in relevant part:

Timeline for requesting hearing.

A parent or agency shall request an amjal due process hearing within 2 years

of the date the parent agency knew or should & known about the alleged

action that forms the basis for the complaint, or, if the State has an explicit time

limitation for requesting such hearing under this subchaptin such time as the
State law allows.
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Plaintiffs contend that Michigan has no suchkpkcit time limitation” and Plaintiffs, therefore,
have two years from the November 23, 2011 IFRaport of the Michigan Department of
Education to apgal the decision.

Indeed, as noted ihewis Casswhile MDE “provides for [] an appeal [of an agency
decision], this state-establishptbcedure cannot trump a partyight to a due process hearing
granted under the IDEA.” 290 F. Supp. 2d 83&hough the authoritycited by AMA ESD
outlines the timeline for appealing through theeststablished procedures, the language of the
IDEA provides for a two-year time limit on see§ a due process hearing. The reasoning by the
court inLewis Casss sound, and Plaintiffs’ argument thgdverning time limit is two-years is
persuasive.

Alternatively, even if the proposed Second &rded Complaint raised a claim that could
survive a Rule 12(b)(6) motion, AMA ESD notes tltfais Court has the discretion to deny the
Motion to Amend based upon the supplementasgliction statute. Under 28 U.S.C. § 1367(a), a
district court has supplemental jurisdiction to hstate law claims as part of a case involving
federal claims, so long as they form partttod same case or controversy under Article Ill. 28
U.S.C. § 1367(a). The Court hagttliscretion to deny the exercisesupplemental jurisdiction
where the claim raises a novel or complex issue under state law. 28 U.S.C. § 1367(a). This,
AMA ESD argues, is the case here.

In particular, Plaintiffs’ claim alleges that MDE misapplied a provision of the Revised
School Code related to the manner in whicB [8ans must be developed and the manner in
which special education programs and servies delivered under ¢hRevised School Code.

ECF No. 21-12, 11 144-149. Based upon the MDE'gyatlemisinterpretatioof this state law
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provision, Plaintiffs now seek injunctive relief against MDE enjoining it from implementing the
corrective action requirdoy MDE in the Final Report. ECF No. 21-2  1B.4.

AMA ESD submits that the manner in which the MDE interprets the Revised School
Code is a state law issue. The Michigan CoueRbhave a specific pcess to address appeals
from state level agencies. Whether the “Auibation to Operate Special Education Programs
and/or Services” is inconsistent with the ddigan Revised School Code and the Michigan
Administrative Rules for Special Education ragsi the Court to review and interpret those
provisions before injunctive relief can be coms&tl against MDE. Moreover, with the addition
of this claim, Plaintiffs seek to have the Madded as a party and to have the Court enjoin
MDE’s enforcement powers under the Part 8 Complaint process. The underlying issue in the Part
8 Complaint process raises issues regarding MDE’s authority to compel compliance with ISD
Plans and the delivery of speceducation services to ldcschool district Though AMA ESD
strongly rejects the idea thateti\uthorization constitutes a ilateral amendment of the AMA
ESD Plan, the question involves novel and comjdsues related to the manner in which ISD
Plans are developed, implemented, and interprétitdssues addressed at some level in state
law or the MARSE. AMA ESD explains that wtas unable to locate any Michigan case law
addressing these guestions.

AMA ESD requests that the Court exercigée discretion and decline supplemental
jurisdiction over the novel and complex state law issues decided by MDE in the Part 8
Complaint. The underlying intent of the suppletaéjurisdiction statute is to permit the Court
to elect against exercising jurisdiction where $t@te courts have yet ttecide the state law

issues. In this case, AMA ESD asserts that theestourts are better equipped to interpret and
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apply these statutes and ruleghe context of thdlichigan Court Rules governing appeals from
state agency decisions under Article @88and the Revised Judicature Act.

Plaintiff emphasizes that the issues utyleg Count Xl of the second amended
complaint are simple, straightforward, and thetig@npoint of dispute in the claims already
pending before the Court. Because the majofitylaintiffs’ claims have survived AMA ESD’s
motion to dismiss, the Court agrees that addiognt Xl of the amended complaint to appeal
the final report from MDE is reasonable. Theu@ will exercise its discretion to accept
supplemental jurisdiction over the claim.

II.  Conclusion

Accordingly, it isSORDERED that Plaintiffs’ motion to stke supplemental brief (ECF
No. 27] is DENIED.

It is furtherORDERED that AMA ESD’s motion to dismiss and for summary judgment
(ECF No. 13) islSRANTED IN PART A ND DENIED IN PART .

It is further ORDERED that ACS’ claims under Count I-IV and VII-IX are
DISMISSED WITH PREJUDICE .

It is further ORDERED that Plaintiff Teresa Stauffer’s claims d&¢SMISSED WITH
PREJUDICE.

It is furtherORDERED that Plaintiffs’ claim for monetary damages under Counts VI
and IX isDISMISSED WITH PREJUDICE .

It is furtherORDERED that Plaintiffs’ motion for leave to file a first amended complaint

(ECF No. 16) iDENIED.

-35-



It is further ORDERED that Plaintiffs’ motion to amend complaint (ECF No. 21) is
GRANTED. Plaintiffs are granted leave to amend ¢benplaint to include their claim appealing

the final report from MDE. Plaintiffsamended complaint is due on or bef@&ober 1, 2012

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedStatedistrict Judge

Dated: September 18, 2012

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing
order was served upon each attorney or party of recorfl
herein by electronic meaws first class U.S. mail on
September 18, 2012.

s/Tracy A. Jacobs
TRACY A. JACOBS
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