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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

KYLE D. KENNARD,
Plaintiff, CaséNo. 11-15079
Honorabl&@homaslL. Ludington
2

MEANS INDUSTRIES, INC. et al.

Defendants.
/

OPINION AND ORDER GRANTING DEFENDANT’S MOTION TO DISMISS,
DENYING PLAINTIFF'S MOTION TO CO MPEL, AND OVERRULING PLAINTIFF'S
STATEMENT OF PROCEDURAL CHALLENGE

In 1999 and again in 2006, Plaintiff Kyle Kemddiled workers’ compensation petitions
against his former employer, Defendant Mearduktries, Inc., seeking compensation for work-
related injuries. He o®vered a total of $244,000.

But when Defendant denied Plaintiff's requést long-term disability benefits in 2009,
he did not seek a workers’ compensation remedgtesd he filed this lawsuit. Plaintiff alleges
that Defendant denied his application for disgbiretirement benefits in violation of the
Employee Retirement Income Security Act (ER)SAFurther, Plaintiff claims Defendant’s
actions constitute illegal discrimination under the Workers’ Disability Compensation Act
(WDCA) because Defendant was retaliating against Plaintiff for filing his workers’
compensation petitions. Currently before theu@ are Plaintiff's statement of procedural
challenges to the ERISA Plan Administragoidecision and Defendant’s motion to dismiss
Plaintifff's WDCA claim pursuant to Fed. RCiv. P. 12(b)(6). Bsed on the following,

Defendant’s motion to dismiss will be granted, &taintiff's statement of procedural challenges

will be overruled.
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Plaintiff was employed by Defendant for maysars, and in 1990 he suffered a severe
injury to his lungs when he was exposed to a ¢bainspill. Rendered ultra-sensitive to airborne
pollutants, Plaintiff received dife-long restriction to work ina clean-air Bvironment.
Defendant provided a clean-airveionment in March 1992, and Plaintiff returned to work.
Plaintiff claims, however, that ev the next eight years Defemta other employees received
several increases in pay and aoisliving adjustments, but that lted not. So in 1999, Plaintiff
filed a Michigan Workers’ Compensation Act ctato enforce his rights. In March of 2000, an
agreement was reached to resolve Plaintiéffams: he was paid $24,000 and given certain
guarantees, including restrictions and accomriods, to account for his lung injury.

In 2005, Defendant hired a new HR manademnice Gluski. Mr Gluski required
Plaintiff to punch in and out on a time clock refendant’s plant, which was not located in a
clean air environment. Due taghexposure, Plaintiff claims Heecame increasingly ill and was
forced to miss work. Eventually Plaintiff wésd-off during a reduction in force. He alleges
that Defendant then refusedpay workers’ disability compensan benefits. In 2006, Plaintiff
filed a second workers’ compsgttion petition. This timeé)efendant paid Plaintiff $220,000 —
representing nearly ten ysaworth of benefits.

On May 29, 2007, Plaintiff sought Social Secubigability (SSD) baefits, alleging that
he was disabled as of February 14, 2006. After a hearing befoldoti@mable Joanne E.
Adamczyk, Plaintiff was found to be totally dided in a decision dated October 6, 2009. Based
on this SSD finding, Plaintiff applied for diséity retirement beniés under Defendant’s
employee benefit plan (Plan), which is governed by ERISKe first requested the paperwork

to begin the process, and Defendant semt thie appropriate forms on October 19, 2009. The

! Neither party disputes the fact that Defendant’s employee benefit plan is governed by ERISA.
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next day, Plaintiff submitted the completed forms, and initiated his request for disability
retirement benefits under Defendant’s Plan.

Section 2.3 of the Plan provides that arpkyee “who shall have become, through some
unavoidable cause, permanently disabled and athguch time shall be an Eligible Employee
shall be eligible for alisability benefit.” Def.’s Resp.>E A, at 299, ECF No. 38. Section 2.3
then defines “permanent” disability under the Plan:

A Participant shall be considered to be permanently disabled (as “permanently

disabled” is used herein) only:

(a) If he has been totally disabled bgdily injury or disease so as to be
prevented thereby from engaging in any occupation or employment for
remuneration or profit, and which condition constitutes total disability
under the federal Social Security Act; and

(b) After such total disability shalhave continued for a period of six
consecutive months and, in the apmof a qualified physician chosen
by the Committee (subject to Section 11), it will be permanent and
continuous during the remaindef his life.

Id. According to the Plan’s summary descopti to qualify for disability retirement, “a
physician selected by the Plan Administrator must determine that disaility totally and
permanently prevents [an employee] from engggdn any occupation or employment.” Def.’s
Reply Ex. B, at 5, ECF No. 10.

One month after Plaintiff submitted his loteym disability request form, on November
17, 2009, examinations were scheduled witbh thoctors to review his disabilitySee Def.’s
Resp. Ex. A, at 367. The appointments weith ®r. Gerald Levinson, D.O. on December 3,
2009, and Dr. Michael Holda, J.D. on December 10, 2009. Plaintiff was encouraged to “have
any medical records with tests, etc.” senthe doctors before the appointment.

Plaintiff was examined by Dr. Levinsoon December 3 in Southfield, Michigan.

Following the examination, Dr. Levinson authored a report in which he concluded:



[Plaintiff] is permanently and totally medically disabled from his usual and

customary employment at Means Industran the basis of occupational asthma

as described above. However, he is @ygble as long as he could be guaranteed

that he would be placed en absolute clean air environment with absolutely no

noxious fumes or inhalants, as isesensitive to this. Ihat criteria could be met,

then he could be employleln a clerical position.

Id. at 366. Plaintiff was then examed by Dr. Holda one week laten Flint, Michigan. After
that examination, Dr. Holda authored his repdre recommended that Plaintiff “be restricted
from repetitive bending and twisting at thaist and lifting over 2pounds” with “no prolonged
sitting, standing.”ld. at 359. Dr. Holda did not concludettPlaintiff was permanently disabled
from work.

On the basis of Dr. Levinson’s and Dr. Halkl medical examinations and reports, and in
accordance with Plan terms, Defendant’'s Plamingstrator, Edward Shemanski, determined
that Plaintiff was not permanently disatlwithin the meaning of the Plaigee id. at 350. On
February 26, 2010, Mr. Shemanski sent Plaintifétser indicating that his “disability pension
request” had been deniett.

On September 22, 2011, Plaintiff filed this case in the Saginaw County Circuit Court,
claiming that Defendant denidds benefits claim in violabn of both ERISA and the WDCA.
In that way the case is unusual: combiniag ERISA action with a state-law claim of
discrimination. On November 17, 2011, Defendantaeed the action to thiSourt. Currently
pending are Plaintiff's procedur@hallenge to the Plan Administrator's ERISA decision and
Defendant’s motion to dismissdhtiff's state-law claim under e R. Civ. P. 12(b)(6) due to
ERISA preemption.

Il

Under Federal Rule of Civil Procedure 8(3)@& pleading must contain a “short and plain

statement showing that the pleader is entitled to relief.” This standard does not require “detailed
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factual allegations,” but it demands more tlaart‘unadorned, the-defendant-unlawfully-harmed-
me accusation.” Ashcroft v. Igbal, 556 U.S. 662, 677-78 (2009) (citir8ell Atl. Corp. v.
Twombly, 550 U.S. 544, 555 (2007)). A pleading tloffiers “labels andconclusions” or “a
formulaic recitation of the elemert$a cause of action will not do.fd.

To survive a motion to dismiss, a complamist contain sufficient factual matter to state
a claim for relief that is plausible on its fadgpbal, 556 U.S. at 678 (quotinbvombly, 550 U.S.
at 570) (internal quotation marks dted). A claim is plausible wdn the plaintiff pleads factual
content sufficient to draw the reasonable infeeetinat the defendant is liable for the misconduct
alleged. Igbal, 556 U.S. at 678. When determining wiesta plaintiff hastated a claim upon
which relief can be granted, the court must construe the complaint in the light most favorable to
the plaintiff, and accept alattual allegations as trudwombly, 550 U.S. at 570.

1l

In his complaint, Plaintiff alleges two cassef action: first, tht Defendant violated
ERISA by erroneously denying his application flisability retirement beefits under the Plan.
Second, Plaintiff claims that th®@senefits were denied in ri&ion for his prior workers’
compensation petitions, and that Defendant’soasticonstitute illegal discrimination under the
WDCA. Defendant’s motion to dismiss relatesthe latter claim, while Plaintiff's procedural
challenge necessarily relates to the fermEach will be addressed in turn.

A

Defendant moves to dismiss Plaintiff’ atgt-law WDCA claim pursuant to Fed. R. Civ.

P. 12(b)(6), arguing that the claim is preempbsdERISA. Defendant is correct, Plaintiff

agrees, and Plaintiff's stataw claim will be dismissed.



“The purpose of ERISA is to provide a unifo regulatory regime over employee benefit
plans.” Aetna Health Inc. v. Davila, 542 U.S. 200, 208 (2004). Nbtg, when enacting ERISA,
Congress expressly preempted state-law cldima¢ have any consequel relationship to
ERISA plans. ERISA provides, e provisions of this subchapter and subchapter Il of this
chapter shall supersede any ands#dite laws insofar as they magw or hereafter relate to any
employee benefit plan.” 29 U.S.C. § 1144(a). The Supreme Courintespreted this to
indicate that “any state-law causkaction that duplicates, supphents, or supplants the ERISA
civil enforcement remedy conflicts with theeal congressional intent to make the ERISA
remedy exclusive and is therefore pre-emptdddvila, 542 U.S. at 209.See also Cromwell v.
Equicor-Equitable HCA Corp., 944 F.2d 1272, 1276 (6th Cir. 1991) (“ERISA preempts state law
and state law claims that ‘relai@ any employee benefit plan.”) (quoting 29 U.S.C. § 1144(a)).
In Cromwell, the Sixth Circuit went so far as to ddish that “virtually all state law claims
relating to an employee benefit plan are preteohpy ERISA. It is not the label placed on a
state law claim that determines whether it isgonpted, but whether in essence such a claim is
for the recovery of an ERISA plan benefi944 F.2d at 1276 (citations omitted).

Plaintiffs WDCA claim is inextricably linkedo the ERISA plan at issue here; in fact,
the claim arises solely from the denial of longytatisability benefits mnder that plan. Because
Plaintiffs WDCA claim is essdrally “a claim . . . forthe recovery of an ERISA plan benefit,”
id, it is preempted by ERISA. Adescribed by the Supreme Courtligersoll-Rand Co. v.
McClendon, 498 U.S. 133 (1990), statenls are preempted where, as here, “there simphp is
cause of action if there is no pland. at 140 (emphasis in original).

Suffice it to say, Plaintiff is in agreement. In his response to Defendant’s motion to

dismiss, Plaintiff takes the isswut of contention: “After ahbrough review othe Defendant’s



brief . . . Plaintiff believes thatis state law claim for wrongf retaliation undethe Michigan
Workers Disability Compensation Act is preentpte Pl.’s Resp. 1, ECNo. 45. Accordingly,
Plaintiff's state-law WDCAclaim will be dismissed.

B

Despite Plaintiffs agreement as to the resolution of his state-law cause of action, he
maintains that this case otherwise unchangedd. at 2. Specifically, Platiff asserts a “litany
of procedural irregularities . . . affected hdhe disability pension plan in this case was
implemented and interpreted as it related to the Plaintifl’ This raisegshe second issue
before the Court — Plaintiff's procedurehallenge regardghis ERISA claim.

Plaintiff believes the Court should permitrhto break the bounds of the administrative
record to conduct discovery. This request basn made twice before, and both times it was
denied. Because Plaintiff has mi@monstrated the requisite prdoeal defects for such latitude,
his challenge will be overruled, and he will be bound to the administrative record concerning his
ERISA claim.

As a general matter, when reviewing an ERIBhial-of-benefits claim, a “district court
must take a ‘fresh look’ at thedministrative record but may nconsider new evidence or look
beyond the record that was before the plan administratilKins v. Baptist Healthcare System,

Inc., 150 F.3d 609, 616 (6th Cir. 199&utney v. Medical Mutual of Ohio, 111 F. App’x 803,

806 (6th Cir. 2004) (unpublished table decisiorijhere is a narrow exception, however, if
additional evidence is necessary to resokleclaimant’s procedural challenge to the
administrator’s decision to deny benefitéflkins, 150 F.3d at 619 (Gilman, J. concurring and
joined by Ryan, J.). Procedural challengesudel“an alleged lack of due process afforded by

the administrator or alleged bias on its pattd’



In Putney, the court established that mere allegatiohBias are “not sufficient to permit
discovery undewilkins exception.” 111 F. App’x at 807See also Likas v. Life Insurance Co.
of North America, 222 F. App’x 481, 486 (6th Cir. 2007) (unpublished table opinion) (“mere
allegation of bias is insufficient to ‘throwpen the doors of discovery’ in an ERISA case.”)
(citation omitted);Huffaker v. Metropolitan Life Ins. Co., 271 F. App’x 493, 504 (6th Cir. 2008)
(unpublished table opinion) (“A claimant cannaibtain discovery beyond the administrative
record — even if limited to a procedurahallenge — merely by alleging a procedural
violation.”).

Plaintiff argues the following three defecsapport his procedurathallenge: (1) each
employee before him to provide documentatiommbroval for SSD benefits received disability
pension benefits; (2) the conflict of interest between Gluski/Defendant and Plaintiff was the
central reason Plaintiff was denied a disabiignsion; and (3) seleoti of Drs. Levinson and
Holda was not consistent with the Plan, anddbetors were not provided with the necessary
medical records to perform proper evaluationdlitimately, none of these allegations warrant
discovery outside the atnistrative record.See Huffaker, 271 F. App’x at 504.

1

In support of Plaintiff’s firs alleged procedural challengee claims that “each person
who was found disabled by the Social Secukityninistration was awarded a disability pension
[by Defendant].” Pl.’s Procedural Challenge 5aiftiff explains that Jgce Hynes, Defendant’s
Senior Salaried Personnel Administrator, “confirmed this truisid.”

Ms. Hynes, on the other hand, maintains thditfff is wrong.” Def!s Resp. Ex. C, at
1 13. She claims she never told Plaintiff “that his approval for SSD automatically entitled him to

receive [Defendant’s] disabilitsetirement pension benefitdd. at 14, and further explains:



For as long as | can remember, it is umderstanding that an individual’s receipt

of SSD benefits is only one step of thisability retirement pension eligibility

process. | also understatitht an individual must sb undergo an IME with a

gualified physician and that physician mdistd that the indridual’s disability

will be permanent and continuous during the remainder of his/her life. This

requirement is clearly sfied out in the plan.
Id. at T 13.

Aside from his claim that Ms. Hynes toldrhiso, Plaintiff offers no factual support that
Defendant’'s employees who qualified for SSD bgsefutomatically received disability pension
benefits> Both Ms. Hynes and the languanfethe Plan itself contradithis claim. As Plaintiff
offers no more than “mere allegations,$ lchallenge on this point is overruled.

2

Plaintiff next argueghat Mr. Gluski was involved witlthe denial of his disability
pension claim, and Mr. Gligs bias foreclosed a fair shakéAccording to Plaintiff, “[i]jt was
Gluski who stepped in and alteréhe perfunctory course of sdibility pension approval that
Joyce Hynes confirmed, and intened requiring two medical ewations.” Pl.’s Procedural
Challenge 6. Plaintiff continues:

The procedural change that caused then®f&s denial was the failure to adhere

to the past practice and approve the llgg pension based on Social Security

Disability approval. Thafore, Gluski interveningaind selecting physicians to

review the scant medical provided bydfendant] was a proximate cause of

[Plaintiff] being denied his disability pension.

Id. Plaintiff offers nothing aside from these allegas to demonstrate thiais denial of benefits

was in any way related to Mr. Gluski.

2 Moreover, the Sixth Circuit has established that an ERISA plan administrator “is not bound by an SSA
disability determination.”Whitaker v. Hartford Life & Acc. Ins. Co., 404 F.3d 947, 949 {6Cir. 2005) (citingHurse
v. Hartford Life & Acc. Ins. Co., 77 F. App’x 310 (6th Cir. 2003) (unpublished table opinion)). In forming this
conclusion, the court recognized that “entitlement to S&aalrity benefits is measured by a uniform set of federal
criteria. But a claim for benefits under an ERISA plan often turns on the interpretation of plar&rdifer from
SSA criteria.” Whitaker, 404 F.3d at 949.
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As noted above, Ms. Hynes denies that it was ever Defendant’s practice to approve
disability pensions based solely on SSD appl. The language of the Plan supports this
contention. Section 2.3 provides that a partidiparconsidered permanently disabled only if
totally disabled “from engaging in any occupation or employment,” and such disability will be,
“in the opinion of a qualified physician . . . perreabhand continuous.” Def.’s Resp. Ex. A, at
299. Plaintiff has offered no evidence to indécé was Mr. Gluski, hired by Defendant in 2005,
that necessitated these changésfact, it is apparent this ptedure was in effect long before
Mr. Gluski arrived.

Plaintiff also arguest was Mr. Gluski who selectethe two doctorgo conduct the
medical evaluations, and provided only “scamtiedical records for their review. Pl’s
Procedural Challenge 6. Thisagh similarly folds under pressure.

Mr. Gluski had no hand in deciding which das would examine Plaintiff. Both Ms.
Joyce and Mr. Shemanski, the Plan Admnaisir, established the following: “When any
[Defendant Means] employee seeflisability retirement permi benefits, [Defendant Means]
contacts Consulting Physicians, a Profesdid@arporation, at (800) 231-5200 and verbally
informs Consulting Physicians about the employee’s allegedly disabling condition(s).
Consulting Physicians then schedules all af thdependent medical examinations.” Def.’s
Resp. Ex. B, at § 11; Ex. C, at § 11. Pldirdilvances no evidence that it was instead Mr.
Gluski who selected Drs. Lawson and Holda for Plaintiff’'s review. Again, with nothing more
than “mere allegations,” Plaintiff's proce@lichallenge on this gund will be overruled.

3
Finally, Plaintiff claims that Diendant did not selectoctors “pursuant tthe Plan as was

provided to the Plaintiff, Pl.’s Procedural Challenge 7n@ then failed toprovide all the
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necessary medical information to the physicianse selected. Theseatlenges will also be
overruled.

As an initial matter, Plaintiff refers to a plahat was not in effect at the time of his
disability benefits request. The plan thauntrols here is the 2002 amended Means Vassar
Division Paper, Allied-IndustriaChemical and Energy Workehsternational Union, AFL-CIO,
CLC, Local 6-358, Hourly Employees Retiremd?ian (Def.’'s Resp. Ex. A, at 289). Drs.
Levinson and Holda were selected to examiren@ff pursuant to Section 2.3 of that Plan.
Plaintiff's argument that their Btion did not comport with the plan he was in possession of is
irrelevant.

Plaintiff also argues that Defendant, “d#s recently having been in voluminous
depositions with the Plaintiff, and [sic] wleethe Defendant was given substantial medical
documentation that supported tRé&intiff's claim of total disability, the Defendant failed to
provide that medical documentation to the IMBs. Gerald Levinson.” Pl.’'s Procedural
Challenge 7.

But this claim fails as well, for Plaintithiad every opportunity to supply the necessary
medical records for the Doctors’view. In fact, it was his r@®nsibility, and he was expressly
encouraged to do so. Ms. Hynes wrote to Afgimformed him of his upcoming appointments,
and made clear: “If you could haway medical records with tesistc., sent to [the Doctors]
prior to your appointment it would be helpful.” Dg Resp. Ex. A, at 367. This makes sense, of
course, as employees are bettgnipped to provide medical recerthan an employer would be.

Plaintiff's belief that Defendant ignored “aalmost two (2) decade history of life
threatening occupational asthma” and that théateavere “not provided any medical evidence

of substance” emphasizes his failure to prowvitE documentation tthe physicians, not any
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bias on Defendant’'s part. Defendant did nmpevent Plaintiff fom providing medical
documentation for the doctors’ review. He was drgedo so, but simply chose not to. Again,
Plaintiff has not demonstratedalsi or an obstacle to due-presebeyond mere allegations. As
such, his procedural challenge orsthround will also be overruled.

Because Plaintiff's statement of proceducakllenges is based on nothing more than
general allegations, without factual support, it is insufficient to demonstrate a procedural
violation entitling Plaintiff to décovery outside the administrative record. His challenge will
therefore be overruled.

C

There is one additional issue that need®¥doaddressed. Plaintiff filed a motion, on
October 31, 2012, to compel armw to admissions, resolve higuities regarding future
depositions, and to extend discovery in this case. In short, Defendant refused to answer
“‘questions in depositions that pertained ttee Plaintiff's claims regarding his workers
compensation matter if the inquiries also ilweal delving into procedures governing the
Plaintiff's pension and, arguablyoverned by [ERISA].” Pl.’sMot. Compel 2, ECF No. 39.
Plaintiff argued that the workersompensation discovery issuéhtalld be looked at as if there
was not [sic] ERISA claim.”ld. In his motion, Plaintiff asks fan order compelling answers to
his requests for admissions, and order compelhitgesses to answer any and all questions
“irrespective of any claims or defenses under ERIS@,at 8, and thirty days to take additional
depositions.

The motion was referred to Magistrate JudgedBr. Seeing that this was simply another
attempt to extend discovery beyond the adnmaiiste record, Magistta Judge Binder told

Plaintiff that if this Court ruled he had “aable workers Compensation Retaliation claim [he]
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may renew . . . [his] request ammit.” Pl.’s Mot. Compel. 6. Because Plaintiff's worker’s
compensation claim is dismissed, however, his motion to compel will be dismissed as moot.
\Y,

Accordingly, it is ORDERED that Defendant’'s Motion t®ismiss, ECF No. 42, is
GRANTED.

It is furtherORDERED that Plaintiff’'s Statement of Bcedural Challenges, ECF No. 23,
is OVERRULED. Going forward, this case will deound by the ERISA Plan Administrator’s
record, and discovery outside that recorBENIED.

It is further ORDERED that the Court’s Order refeng Plaintiff's Motion to Compel
and Extend Discovery to MagisteaJudge Binder, ECF No. 40,\}qACATED and the Motion
to Compel, ECF No. 39, BENIED as moot.

Dated: January 17, 2013 s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedStatedDistrict Judge

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing
order was served upon each attorney or party of recorfl
herein by electronic meaws first class U.S. mail on
January 17, 2013.

s/Tracy A. Jacobs
TRACY A. JACOBS
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