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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION
ROTESHIA THOMAS,
Aaintiff,
Casé&Numberl1-cv-15450
V. Honorabl@homasL. Ludington
COMMISSIONER OF SOCIAL SECURITY,
Defendant.

/

OPINION AND ORDER OVERRULING PLAINTIFF'S OBJECTIONS, ADOPTING
REPORT AND RECOMMENDATION, DENYI NG PLAINTIFF'S MOTION FOR
SUMMARY JUDGMENT, GRANTING DE FENDANT'S MOTION FOR SUMMARY
JUDGMENT, AND AFFIRMING JUDGMENT OF ADMINISTRATIVE LAW JUDGE
“Social Security proceedings,” the Supreme Court instructs, “are inquisitorial rather than
adversarial. It is the [admstrative law judge’s] duty to investigate the facts and develop the
arguments both for and agat granting benefits.”Sims v. Apfel530 U.S. 103, 110-11 (2000)
(citing Richardson v. Perales402 U.S. 389, 400-01 (1971)). And the judge’s duty is
“heightened” if a claimant “is whout counsel, is not capablemtsenting an effective case, and
is unfamiliar with hearing proceduresNabours v. Comm’r of Soc. SeB0 F. App'x 272, 275
(6th Cir. 2002) (citingDuncan v. Sec’y of Health & Human Serv801 F.2d 847, 856 (6th
Cir.1986)).
The plaintiff in this case appeared beftine administrative lamudge without counsel.
She asked for a continuance to obtain representat®geR. at 31. The judge agreed and

continued the hearing for fouranths. When the hearing resudmf@ur months later, however,

the plaintiff again appeared withoetdunsel. The hearing proceeded.
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Following the hearing, the administratitaw judge issued a decision denying the
plaintiff’'s application for social security disabilityenefits. The plaintifhppeals. The principal
guestion is whether the administrative law jedalfilled his obligation to scrupulously and
conscientiously develop a full and fair record.

For the reasons that follow, this question is answered in the affirmative. Briefly, the
judge meticulously explored the facts and cirstances of the plaintiff's claim. The judge
elicited responses that vividly goayed the extent of the plaiffi's limitations. Simply, the
judge faithfully, fully, and fairlydeveloped the record. Punctuagtithat conclusion, the plaintiff
identifies no objective medical evidence in teeord that the judge did not consider.

Accordingly, the administrative lajudge’s decision will be affirmed.

|

Plaintiff Roteshia Thomas is a 34-year-oMbman. In the 10th grade, she became
pregnant and left school. R.247. She has not rehed, although she has enrolled in classes to
obtain a GED.See, e.g R. at 33, 289. (While in school, Plafhwas never in special education.
R. at 247.)

On December 30, 2008, Plaintiff filed an application for Social Security disability
benefits with Defendant Comssioner of Social SecuritySeeR. at 11. Alleging a disability
onset date of July 1, 2007, Plaintiff asserted tiggiression, migraines, dé&eartburn, and sleep
problems left her unable to workSeeR. at 48. The relevant mieal evidence in the record,

however, begins in 2008.

! While there is also evidence from the Roosevelt Ruffin Health Center predating 2008, R. at 228-42,
neither party relies on it.



A
Cathedral Mental Health Care
1

Specifically, the record begins in Febru&®08, when Plaintiff appeared at Cathedral
Mental Health Care for a “clientssssment.” Plaintiff R. at 223-27.

In the assessment, Plaintiff denied a historynehtal illness. R. at 223. She explained
that she was seeking treatment because “she wanrts in her life [and] foher son. She does
not feel good about herself.” R. at 223. Ridi further explained that she “has been
unemployed for nearly five years. Acknowledgée has become comfortable and is fearful of
change yet wants change.” R. at 223.

Assessing Plaintiff's strengththe mental health professinnoted that Plaintiff was
“articulate, has some sense of a spiritual idenfagd] demonstrates social skills.” R. at 224.
Plaintiff’'s appearance was categorized as “fead] clean,” her manner &ank” and “polite,”
her thought process as “organized,” and heghisand judgment as “good.” R. at 225-26.

Plaintiff's diagnostic summary was thateskthas both inner resources as well as
environmental resources available to her. Inghititenact change which is desired, due to fear.
Has become accepting of lifestyle she has becrnastomed to yet a part of [Plaintiff] knows
she is entitled [and] capabde more.” R. at 227.

The treatment plan was to begin counselamgl “explore coursefierings [at] Delta

College.” R. at 227. And so the treatment began.



2
March 2008. Plaintiff met witla Cathedral Mental Health €@atherapistreporting that
she “feels used by [her] family, hddficulty saying no. [She] seeslsas caregiver to all.” R.
at 221. The therapist taught Pi@dlf “coping strategies” and “usef affirmation.” R. at 221.
3
April 2008. Plaintiff met withher therapist and “anted to talk about her son and the
lack of his father’s involvement in his life. . .Examined other role models in son’s life.” R. at
220. The therapist also addressed Plaistiffelf-esteem issuedinding Plaintiff “very
responsive.” R. at 220.
4
May 2008. Meeting with the therapist, Plafihtshared insights gained over the past two
weeks re[garding] childhood incidents and how thapacted her adult life.” R. at 217. The
therapist, in turn, “[e]ncouraged contitl@urnaling, self-reiction.” R. at 217.
5
June 2008. Plaintiff had suffered a shock, sk her therapist. R. at 216. Her “son’s
friend was shot [and] killed in a drive-by shooting last week. She is of course very concerned for
her son’s safety. . . . [Plaintiff] has been King of moving but wa$oping to wait until next
year.” R. at 216. Plaintiff and her therapisalissed the “fedslity” of moving. R. at 216.
6
July 2008 was an eventful month for Plaintidn July 8, Plaintiff informed her therapist
that she “had a house fire lastdek].” R. at 215. Plaintiff alsdisclosed that she was “working
[with] her homeowners insur[ancegaading] repairs and feels shebising taken advantage of.”

R. at 215. “The issue was addressed, tiieeapists notes conclude. R. at 215.



On July 29, Plaintiff again met with herettapist, recounting #t she “was feeling
stressed because of multiple issues she’stbadeal with this week. Her son had surgery
(outp[atient]) and pain was not controlled. [Ptdfhhad to take him backo the hospital. Her
house burned down [at] the beginning of thenth and she is having difficulty getting
insur[ance] to pay for repairs.” R. at 214. Ridi and her therapist &n worked on “[s]tress
management.” R. at 214.

7

August 2008. Talking with her ¢napist, Plaintiff again explained how she was “feeling
victimized / used by family members.” R. at 21Blaintiff's father received particular attention
in the discussion, with the therapist reporting tRE&intiff “continues to hope her father will
show her that he loves her [andjt only what she is capable @ding for / giving him.” R. at
213. The therapist “encouraged [Plaintiff] to nuet self, develop othemotionally satisfying
relationships.” R. at 213.

8

September 2008. Another month of familydised therapy. On September 2, Plaintiff
and her therapist again exploreaiBtiff's relationship vith her father. R. a&12. “She feels he
[and] other males she knows haaesense of entitlement,” thtberapist reported, continuing:
“She feels taken advantage of.” R. at 212airRiff also examined “how she raises her son
differently than she was raised and hosaling this is for her.” R. at 212.

On September 23, Plaintiff's relationship widther family members was explored. R. at
211. Specifically, Plaintiff and her therapdiscussed “additional family members who are
dependent upon her for transportation, sheltegterial goods, etc. We talked about

codependency and how it comes about.” R. at 211.



9

October 2008. On the seventlaintiff met with her theapist, explaining that she
“continues to feel that [her] family take advargagf her.” R. at 210. Plaintiff also disclosed
that she “feels guilty” when “she cannot provige her mother and siblings as well as her own
son.” R. at 210. The therapistlkplored roots of these feelifgsith Plaintiff. R. at 210.

On October 21, Plaintiff told her therapist tiRdaintiff had been i car accident “to the
extent that she really should nbé driving it.” R. at 209. “She also [received] a traffic
violation,” the therapist noted;ontinuing: “[Plaintff] does not have funds to address either
issue.” R. at 209. The therapist and Plaintiffeleped a plan for Plaiiff to request community
service from the court instead of a fine, as welk@stacting a lender to obtain a line of credit to
repair the car. R. at 209.

10

December 2008. Plaintiff informed her therapiat she “has had another accident with
her car. She describes a streak of ‘bad luck’ [and] wonders why God is doing this to her.” R. at
206. The therapist sought “torecect the perceptionthat God was singling Plaintiff out for
punishment and “incorporated spiritual principisich [Plaintiff] was receptive to.” R. at 206.

11

January 2009. Plaintiff met with her therapéstplaining that “numerous relatives live in
[Plaintiff's] home and [she] feslresponsible for them. She also sees family members as a
reflection of herself. Educated her [regarding] codependency.” R. at 205. “Will schedule next
week,” the therapist’s note obsges, “and discuss moving to bijeskly appointments].” R. at

205.
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The next session, however, does not appedrate been held. In fact, there is no
evidence in the record that Plaintiff had any msessions with Cathedral Mental Health Care
after January 2009.
B
State Examiners
1
Plaintiff, as noted, filed fodisability benefits on December 30, 2008. In March 2009,
Plaintiff underwent a consultative psycholcgi evaluation performed by Dr. Nathalie
Menendes, a psychologist retaingyg the State of Michigan Disability Determination Service.
R. at 246-50.
Plaintiff informed Dr. Menendes that she “curtlg lives in a house with her mother [age
49] and son [age 13]. She shast® has a good relationship witlr son. Her relationship with
her mother is ‘okay.” She talks to her father they are not closeShe does not get along with
two of her sisters. She has gooslationships with her othesiblings [one sister and two
brothers].” R. at 247.
Plaintiff further informed Dr. Menendes thah a typical day “she feels irritable and
angry most of the time . . . . She argues withpte and then feels guilty about it.” R. at 246.
Plaintiff also reported that “shieels sad ‘every day.” She doaot have much motivation and
she avoids interacting with others. . . . Sé&ld she has been having symptoms of depression for

the past few years.” R. at 246.



Turning to interests and activities, Plaing&kplained that she “she enjoys going to her
son’s sporting events.” R. at 247. Although Rii#fi “used to like going to Bingo,” she reported
that she had “lost interest this activity.” R. at 247.

Plaintiff also disclosed thahe “does not do any chores. rheother does all the chores
such as cooking, cleaning, laundry, and grostigpping. When she is awake, she watches TV,
listens to music and sometimes reads.” R. at 247.

“Based on today’s exam,” Dr. Menendes coeld, “the claimant is able to understand,
retain, and follow simple and oneeptinstructions. She is able to perform and remember simple,
routine, and repetitive tangibtasks. She does not appeahtve any significant intellectual
limitations.” R. at 249.

But Dr. Menendes cautioned that Plaintiff “Istthool in the 10th gradand there is some
mention of possible reading problems in her FwmcReport. As such she may have difficulty
with performing complex or multi-step task®waking independent work related decisions, or
engaging in abstract thinking and wdhlat is not routine.” R. at 249.

Additionally, Dr. Menendes cautioned th&tlaintiff “does not handle frustrating
situations well and should not bepexted to be able to cope watress or difficult situations in
the work setting.” R. at 249.

2

After Dr. Menendes’s examination, a statgency psychologist, Dr. Ron Marshall,
reviewed the medical evidence irafitiff's file. R. at 252—73.

Dr. Marshall rated Plaintif6 mental residual functional gacity in 20 categories on a

scale of “not significantly limitd” to “moderately limited” to “markedly limited.” R. at 266—67.



He concluded that Plaintiff was “moderately iied” in six of the categories. R. at 266—
67. These were the ability t¢l) “carry out detailed instruans”; (2) “perform within a
schedule, maintain regular attendance, and betpal within customary tolerances”: (3) “work
in coordination with others wibut being distractedy them”; (4) complete a normal workday
and workweek without interrujgins from psychologically badesymptoms and perform at a
consistent pace”; (5) “interact appropriatelithwthe public”; and (6)respond appropriately to
changes in the work setting.” R. at 266—67.

In the remaining 14 categoridsowever, Dr. Marshall conatled that Plaintiff was “not
significantly limited.” R. at266-67. (Dr. Marshall found th&laintiff was not “markedly
limited” in any category.)

Summarizing his findings, Dr. Mshall tersely observed thataiitiff “[r]etains ability to
do rote tasks. Able to follow at least simplebad instructions. May work better with minimal
contact with the public. Mahave difficulty [w]ith complex tasks.” R. at 268.

C
Westlund Guidance Clinic
1

In June 2009, Plaintiff sought treatment frtime Westlund Guidance Clinic in Saginaw,
Michigan for “anxiety, depressn, and a lot of ongoing anger.’SeeR. at 314-26 (adult
assessment summary). Plaintiff also reported“ste¢ doesn’t do well with others or following
directions.” R. at 319.

Her intake assessment showed her to hdemonstrated “clear” speech, “organized”

thoughts, “appropriate” memory, “average” ilitggence, “good” rapport, and “no problems”



thinking. R. at 314. It notelder strengths as being “a good mm@and caregiver.” R. at 324.
And it set as her goals addsing her “depression, anxieipd anger.” R. at 324.
Plaintiff then began regularly seeiagherapist at the Westlund cliniSeeR. at 312.
2

June 2009. At her first couns®d session (on June 22),aRitiff's mental status was
described as “enthusiastic.” R. at 312. Pl#iméited her depression @& on a scale of one to
ten. She also rates anxiety at 8. The angersezoome when she’spiessed.” R. at 312.

“She thinks her sisters do things justaienoy her,” the therapiseported, continuing:
“She says she is a very angry @ers Not angry at her mom, now ... [But is] angry with [her]
son’s father. She doesn't like hgiaround people.” R. at 312.

Under “progress,” the therapist noted thaaiiiff had “vented [egarding her] family
system.” R. at 312.

3

July 2009. Plaintiff saw her therapist again July 9, presenting as “stressed [and]
tired.” R. at 311. “She says she sees her lifgoasg,” Plaintiff's therapist recorded, “a duty or
a hassle.” R. at 311. After dissing her relationships with hsiblings, Plaintiff agreed to
“keep a journal of interaction.” R. at 311.

Plaintiff returned on July 21 frustrated witier son’s basketball coach. R. at 310. She
complained that she had “put down $100.00. Now the coach wants $50.00 for [a trip to]
Chicago.” R. at 310. Plaintifiecided to withhold the money “until it's time to leave.” R. at
310. PIlaintiff also expressed frustration withr ken’s father, noting that he “doesn’t provide

anything except $100.00 [per monthHe won't help with extradjke basketball.” R. at 310.
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The therapist noted under “progg that Plaintiff had “ventedbout her anger [with] her son’s
father [and] coach.” R. at 310.
4

August 2009. Plaintiff underwent a psychiatric evaluation performed by Dr. Sunil
Koneru of the Westlund Child Guidance Clinic. R. at 285-87.

Plaintiff explained that she was coming te tblinic “for her anger, frustrations, and
anxiety,” elaborating that she “doesn’t know htwvreact to [her] mother or father because
nobody taught her anything. . . . [S]he is magedple and having mood swings. She is not
able to sleep well, has anxietygrvousness, paranoia, and is suspg of other people.” R. at
285. Plaintiff also reported that “she is notrdpany work, and she giped going to school in
the 10" grade.” R. at 285.

Dr. Koneru observed that Phiff “was cooperative. Eyeontact was good. Affect was
depressed. Mood was sad. Speech was of lowaretehythm and logical. . . . Memory was
fair in all areas. The patient has faisight and poor judgent.” R. at 287.

Dr. Koneru recommended that Plaintiff takamicatal for her mood swings; Risperdal
for her paranoia, sleep problems, and angeblpms; and continue therapy at the Westlund
clinic. R. at 287.

5

September 2009. Following Dr. Koneru’s adviB&intiff continuedseeing a therapist at
the Westlund clinic. R. at 303. On SeptembeP24dintiff had an appointment. R. at 303. “She
had her gall bladder out,” Plaintiff's therapisoted, further recording that Plaintiff was

“fatigued.” R. at 303. The thapist explained to Plaintiff thdter surgery “was only two weeks
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ago. Told her she’s still healinglalked to her about taking betteare of herself rather than
doing everything for everyone.” R. at 303.
6
October 2009. Plaintiff saw a therapist, wieported that Plaintiff mental status as
“open [and] calm.” R. at 301. &htiff discussed the difficulties that she was having with her
doctor and her son’s doctor. R. at 301. She @isdosed her plan to go back to school. R. at
301. Under “progress,” the therapiecorded “ventedleout . . . health cateand “[b]etter sleep
and less anger.” R. at 301.
7
November 2009. Plaintiff saw her therapist,owkported that Plairifiis “ready to take
her GED test, but she’s afraid of failure. Tdler about the irrationality of believing that she
must succeed at everything.” &.299 (capitalization omitted)Plaintiff also reported that she
“had a small altercation at school, [but] she comgdiher temper. She says she is handling anger
better now.” R. at 299.
8
December 2009. Plaintiff told her therapisattshe “was doing pretty good for a while.
She starting going to bingo [with] henom.” R. at 297. But thean incident had occurred. R.
at 297.
Plaintiff explained that hemother had previously “lost her bingo friend over sharing
winnings. The ex-friend’s daughter started coming. Her sister s@goted. Yesterday, those
friends started griping [and Plaintiff] ‘blew a fusand her sister joined in. [Plaintiff told] them

that she doesn'’t like them [and] she is tiredh@fm. They told [her] to shut up and they know
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where she lives. [Plaintiff] told them she is going to run. They wergutside. Now she feels
guilty.” R. at 297.
The therapist responded by teaching Plaintifttdérecommunication skills.” R. at 297.
9

February 2010. Plaintiff sawer therapist, who reportedathPlaintiff “is looking for
work. | downloaded a census taker applicatioR” at 294. Plaintiff also disclosed that “she
feels like she should be perfedBut she gives [and] gives [and] it's never enough.” R. at 294.
The therapist addressed this by discussing #farfobsession” with perfection. R. at 294.

10

After this session, several months pass#bout Plaintiff seaig her therapistSeeR. at
289-91.

11

June 2010. Plaintiff returned to therapypkaining that she “hasn’t had a vehicle and
[only recently] got it fixed.” R. at 289. Plaintiff then wenbn to vent her “anger [and]
disappointment over police ‘unjustistopping her.” R. at 289.

Plaintiff explained that aiiough she had her car repaireche'gyot stopped by police on
the way here.” R. at 289. After being stopp@laintiff learned that her license had been
suspended for an unpaid ticket. R. at 289. (lirislear whether this ithe same ticket that
Plaintiff received in October 2008 Plaintiff complainedhat the state hdthever notified [her]
that her license was suspended [or] that she divednoney on the first [ticket].” R. at 289.
Plaintiff further reported that the officer “madertget a ride or she wagoing to jail. [The
officer] searched her car. He towed her car ands.didn’t ask for permission to search her car.

She has to appear in 14 days.” R. at 289.
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Addressing the situation, Plaintiff “promisedkeep her anger under control.” R. at 289.
Plaintiff also reported that she “is ready tkeder GED, but no longer has the $115.00.” R. at
289. The therapist worked with Plaintdfh “[h]andling distress calmly.” R. at 289.

12

This was the last documented visit to Weestlund Guidance Clinic contained in the
record.

D
1

Plaintiff's request for disability benefits was initially denied by the Commissioner in
April 2009. R. at 48-55. “If you dagree with this determination,” the notice provided, “you
have the right to request a hegri’ R. at 54. The notice alslescribed how the hearing process
worked. R. at 54. And it notified Plaintiff dfer right to represéation, providing: “You can
have a lawyer, friend, or soimee else to help you. Thereeagroups that can help you find a
lawyer who do not charge unless ywin your appeal. Your Soci@ecurity offce has a list of
these groups.” R. at 55.

Plaintiff requested a hearing. R. at 56. Exmphg in her request for a hearing that she
disagreed with the Commission®faintiff wrote that she is unable to work for three reasons: (1)
“depress[ion]”; (2) “head hurt”; and (3) “argue prebl.” R. at 56 (captization omitted).

Plaintiff also acknowledged iher request for a hearing tHatunderstand | have a right
to be represented and that if | need representatie social security office or hearing office can
give me a list of legal referral and service organizations to assist me in locating a representative.”

R. at 57 (capitalization omitted).
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2
Plaintiff received confirmation of her heag. R. at 59. That confirmation likewise
notified Plaintiff of her right to representation, explaining: “Youynshoose to be represented at
the hearing by a lawyer or othperson. . . . If you decide tave a representative, you should
find one immediately so that he or she caartspreparing your caseSome private lawyers
charge a fee only if you receiversdits. Some organizations may be able to represent you free
of charge. Your representativmay not charge you a fee umslese approve it. We have
enclosed the leaflet ‘Stad Security and Your Right to Repegation.” We aralso enclosing a
list of groups that can help you find a represeved R. at 59—-60 (paragraph breaks omitted).
Plaintiff received notice of the hearing June 2010. R. at 75-80. Again, the notice
informed Plaintiff of her right to representatian the hearing and enclosed the leaflet “Social
Security and Your Right to RepresentatiorR. at 77, 82—84. The hearing was scheduled for
August 2010. R. at 75.
3
Plaintiff, evidently, sought out representatioBeeR. at 100. In July 2010, an attorney
with the Legal Services of Beern Michigan faxed the Commieser. R. at 100. “We are
investigating [Plaintiff's] SSI case for possible repentation,” the fax exgined, continuing: “I
would like to request a copy of the CD for [Pl#its] case. . . . | hae attached a release
allowing you to provide me this disk.” R. at 100.
4
Plaintiff appeared at thhearing in August.SeeR. at 31. She was not represented by

counsel, but asked for axtension to do soSeeR. at 31.
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Defendant agreed to postpone tiearing to permit Plaintifime to find a representative
and have that person familiarize himself or herself with the c&seR. at 11, 31, 101. The
hearing was continued about fouonths, to December 8, 2010. R. at 101.

Again, Plaintiff received notice of the heay. R. at 101-06. And again the notice
informed Plaintiff of her right to representatian the hearing and enclosed the leaflet “Social
Security and Your Right to Representation.” R. at 103, 108—-09.

E
On December 8, 2011, a video hearing was beldre Administrative Law Judge Troy

Patterson. R. at 11. Asetlhearing began, Judge Patterson Plaintiff had the following

discussion:

Judge: Now, Ms. Thomas, you were here earlier in August . . . and at that
time you asked to get a representative and | allowed you to do so.
And so we're here again today. | see that you do not have
someone to represent you.

Plaintiff: No, | don’t. Mr. Lee Churclsaid he was going to represent me but
he’s not here. He was asking for a jury but if we have to [go] on,
I'll just go on.

Judge: Yes ma’am, we do. We've already given you the opportunity to

get one and it's been four mbistso we need to move on.
Plaintiff: Okay.
R. at 31. Judge Patterson then proceeded to question Plaintiff.
1
Plaintiff was first asked aboutier education. R. at 33She explained that she had
attended high school until the tangrade, but was also going get her GED. R. at 33. She
elaborated that she was schedutetiegin GED classes in Januéttye month after the hearing).

R. at 33.
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Turning to the medical problems that kept frem working, Plainfif identified three:

“Anxiety, depression, bipolar.” R. at 34nduiring further, Judge Patterson asked:

Judge:

Plaintiff:
Judge:
Plaintiff:
Judge:
Plaintiff:
Judge:
Plaintiff:
Judge:
Plaintiff:
Judge:
Plaintiff:
Judge:
Plaintiff:
Judge:

Plaintiff:

Well, let's start with the oneathis the most serious and the most
disabling in your mind?

The depression.
Okay. Tell me about iHow long have you been depressed?
Off and on for hout two or three years now.
Is there anything thaiggered the depression?
Just my life, yeah and | Ha lot of tragedy going on in my life.
Okay. Did you seek treatment for it?
Yes, | go toNestland Guidance Center.
Okay. And how lorftave you been going there?
For a year.
What do they do for you there?
| see counseling there.
Okay. Do you just talk to someone?
Yes.
Do they give you any medication?

Yes.

R. at 34. After identifying Plaintiff'snedications, Judge Patterson continued:

Judge:
Plaintiff:

Judge:

Okay. And do they help?
Yeah, yes.

Do they cause any side effects?
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Plaintiff: Like you get dry at thenouth. Sometimes it makes your stomach
and stuff hurt. But other than that they [are] all right.

Judge: Okay. You talked about depression and then you mentioned
anxiety. You have anxiety as well?

Plaintiff: Yes.

Judge: And do they treat you for tlatthe Westlund Guidance Center?

Plaintiff: Yes.

Judge: Okay. Any other problems?

Plaintiff: I’'m bipolar.

Judge: Okay. You talked about bgidepressed. Do you have any manic
episodes?

Plaintiff: What are those?

Judge: You know when you get real Byand do things and you feel real
good and you might spend a lot of money or not sleep for a long
time.

Plaintiff: | don’t spend a lot of mogebut | do go days on without sleeping

and sometimes | just be in a room by myself and have the lights cut

off but I don’t spend money and stuff like that. | don’t have none

to spend.
R. at 35-36. When Judge Patterson inquired fudhélaintiff's symptoms, Plaintiff testified
that “I just can’'t be around a lot of people fotong period of time. I'm not capable of doing
certain things . . . . Like | cdrread big words and understan&eople have to tell me what's
going on and have things done riginere. They have to show me how to do stuff, like hands on
stuff. You can’t just put me out there athdhk | [am] supposed to know.” R. at 41-42.

After inquiring into Plaintiff's claimed diabilities, symptoms, and treatments, Judge

Patterson turned the conversation to Plaintiff's daily activities:
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Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

And what do you do during the day?
Otherthantrying to go to school, nothing.
| mean do you help yauom with the household chores?

Yeah if | can but most of the time no. She drives me around and
stuff.

Well, I mean things like washing the dishes, vacuuming, dusting,
making the beds, cooking. You don’t do any of that?

No.
Why not?
Because she helps me do it for me. | can't — Like doing
directions, | have to have someboslyow me how to do it. Like
getting here, she drove us hetean't read the directions. . . .
Okay. Do you have a driver’s license?
Yeah, | haveone but | don't use it.
You don’t drive. When was the last time you drove?
About a year ago.
Why don’t you drive[?]
| just don’t. I'm scared.
You're scared? You amaged you are going to have a wreck?

That too. I've been in a laoff accidents and | don’t like to drive.

Well, do you do anything eitte the house? | mean do you go
shopping with your mother?

Yes, | go with her.
Okay. Do you go to church?
Sometimes. . . .

Okay. Do you all go out to egd to the mall?Go to the movies?
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Plaintiff: Yes.
Judge: Sometimes?

Plaintiff: Yes. .. ..

Judge: Do you read, watch TV?

Plaintiff: | watch TV.

Judge: What kind of programs?

Plaintiff: | like action movies.

Judge: Do you read the newspaper, magazines?

Plaintiff: | read the newspaper sometimes.

Judge: You talked about getting readygo back to school. What have

you done to prepare yourself for that?

Plaintiff: Like [what] you [were] talkng about. | went and applied to go
back to school.

R. at 36—38. Plaintiff then exgahed that she went to a higthsol and completed “applications
to go back to school.” R. at 39.

The conversation then turned to Plaintiff’'s wdristory. Plaintiff tstified that she last
worked in 2003 “checking zip lock bags.” R.3#. Plaintiff explained that she quit because it
was “too stressful.” R. at 40. Asked to explaPlaintiff recalled that “you have to be there
twelve hours just sitting there Just sitting there, watchingrou don’t do nothing else, just sit

there and watch.” R. ab4 Judge Patterson inquired:

Judge: So, how was thao stressful for you?

Plaintiff: Cause you are sitting tteer There’s nothing to do actually.
Judge: Well, to me [it] doesn’t soundessful. It sounsllike it is boring?
Plaintiff: That too. . ..
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Judge: [Didn’t you tell the conking psychologist] that you thought the
job was good. That you got teork by yourself and the only
reason you quit working there was because the agency downsized.
Is that accurate?
Plaintiff: Yes.
R. at 40-41. Plaintiff furthereported that she had not looked for work or applied for

unemployment benefits. R. at 41. The cosaBon then turnetb Plaintiff's son:

Judge: And you have a son, is that correct?

Plaintiff: Yes, | do. Yes, | do.

Judge: How old is he?

Plaintiff: He’s 15.

Judge: Now, does he live with you?

Plaintiff: Yes.

Judge: So, what do you do with him? Do you take him to school? Or do

you go out and take him place€dr go to the school for school
activities? Anything like that?

Plaintiff: | interact with him.

Judge: Do you ever have to go ttnaal for like PTA meetings or when
he has a teacheowference? . . .

Plaintiff: My mother goes for me.
Judge: And why don’t you go?
Plaintiff: | go sometimes.

R. at 42. Judge Patterson camed by again inquiring about R#if's claims, asking: “Ms.
Thomas, is there anything else wrong with you yloat want to tell me or talk to me about?” R.

at 42. “No,” Plaintiff answeredR. at 42. “Alright then, if you'll just be patient | am going to
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ask Ms. Tremblay a few questions and then [when] I finish talking télh&dk to you again.”
R. at 43.
2

Judge Patterson then questioned the vocatexpdrt, Ann Tremblay. She was asked to
assume that a hypothetical person shares Rfardge, education, and vocational experience
and would need to be restrictijobs “involving only superficial . . personal contact with co-
workers and the public and simple routine a5k R. at 43. With these assumptions, Ms.
Tremblay was asked whether the hypotheticalgeras capable of performing Plaintiff's past
work. R. at42. Ms. Tremblay concludindt “it is questionable.” R. at 44.

Following up, Judge Patterson asked whetihe hypothetical peosi was capable of
performing a significant number of jobs in thgimnal or national econogym R. at 62. “Sure,”
Ms. Tremblay answered, identifying: (1) foqueparation worker 5500 available jobs in
Michigan; 171,000 jobs nationa)ly(2) dishwasher (8,500 available jobs in Michigan; 277,000
jobs nationally); and (3) packer (9,500 availgjles in Michigan; 315,000 jobs nationally). R.
at 44.

Changing the hypothetical, Judge Patterson asked Ms. Tretoldagume a person with
the same limitations, but who would also “be offktiawenty five percent more often during the
work day than an unimpad individual would beor that same time paxdl.” R. at 44. Ms.
Trembly responded that such perssould be unable tperform “the claimant’s past work or

any other work.” R. at 44.
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3

Before concluding the hearing, Judge Patteesgain asked Plaintiff: “Ms. Thomas, have
you thought of anything else that you would like taeknow?” R. at 45. Plaintiff answered:
“No, thank you.” R. at 45.

I
A

The Commissioner’'s decision is made acauydio a five-step process. 20 C.F.R. §
404.1520(a)(4)()—(v). A claim is allowed when itdemonstrated that: (1) the claimant is not
engaged in “substantial gainful employment”; (& ttaimant suffers from a severe impairment
which has lasted or is expectedast for twelve continuous mdg; (3) the impairment meets or
is equal to one of the enumerated impairme(@};the claimant does noétain the “residual
functional capacity” to perfornhis “past relevant work”; ang5) the claimant is unable to
perform any other gainful employmiein light of the claimant’s “residual functional capacity,
age, education, and work experieric20 C.F.R. § 416.920(a)(4)(i)—(v).

The claimant has the burden of proof through the first four st®psslar v. Sec’y of
Health and Human Serysl4 F.3d 1107, 1110 (6th Cir994) (citing 20 C.F.R. § 404.1520
(1982)). If the analysis reaes the fifth step, the burdémmnsfers to the Commissioned.

B
In March 2012, Judge Pattersissued a decision denyiri®Jaintiff's application for

disability benefits. R. at 8-25.
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1
Applying the five-step process, at step duoelge Patterson concluded that Plaintiff had
not engaged in “substantial gainful employment” since the alleged onset date of July 1, 2007. R.
at13.
2
At step two, Judge Patterson found thatimlff had two “severe impairments:
depression and bipolarsdirder.” R. at 13.
3
At step three, Judge Patterson found thatnBféis combination ofimpairments did not
meet or equal one of the impaimte listed in the regulimns. R. at 14. In making this finding,
Judge Patterson explained tHa had “considered whether the ‘paragraph B’ criteria are
satisfied.? R. at 14.
Elaborating, Judge Patterson explained thadbbad that Plaintiff has “mild” restrictions
in the activities of daily living. R. at 14The judge noted that she “admitted that she can
occasionally help her mother with chores, that she can go shopping with others, and that she is
able to drive. The recordsal shows that she takes her $orand from school, and that she
watches television, listens to musanid occasionally reads.” R. at 14.
Judge Patterson next found tiRdaintiff has “moderate” restiions in maintaining social
functioning. R. at 14. The judge observed Hidgtough Plaintiff reported “that she does not like
other people,” she also told the “consultative ex@mthat she has a good relationship with her

son and some of her siblings. . . . The clairaatd noted that she enjoys going to her son’s

2 “Paragraph B criteria” are “a set of impairment-raddfienctional limitations” enumerated in 20 CFR part
404, subpart P, appendix 1, 8 12.00. These criterid'@)eMarked restriction of activities of daily living; or (2)
Marked difficulties in maintaining social functioning; or (3) Marked difficulties in maintaining concentration,
persistence, or pace; or (4) Repeapibodes of decompensation, each ofredeéd duration.” 20 C.F.R. part 404,
subpart P, app. 1, 88 12.04(B)(1)—(4), 12.06(B)(1)—(4).
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sporting events and testified that she sometigmss to church or goesut to eat with her
mother. She also admitted that she was close to her mother and a good caregiver.” R. at 15.

Turning to Plaintiff’'s concentration, perssice, and pace, Judge Patterson again found
Plaintiff had “moderate difficulties.” R. at 13iscounting Plaintiff’'s account of the extent of
her limitations, however, Judge Patterson noted Baintiff “has sufficient concentration to
watch television, watch movies, listéo music, and read. The record also shows that she had an
intact memory and that she had sufficient focudd@imple calculations. State agency examiner
Ron Marshall, Ph.D. noted that the claimant was not significantly limited in any part of
understanding and memory. Moreover, the cliivguexaminer determined that the claimant
had no significant intellectuéimitations.” R. at 15.

Finally, Judge Patterson noted that Ri#éi had experienced no episodes of
decompensation. R. at 15. Thus, Judge BRatte concluded that Plaintiff satisfied the
“paragraph B” criteria. R. at 15.

4

Between steps three and four, JudgdtdPson found Plaintiff had “The residual
functional capacity to performfall range of work at all exertional levels but with the following
nonexertional limitations: She would need to be restricted to jobs involving only superficial
interpersonal contact with coworkers and the public, and she is limited to simple, routine, and
repetitive tasks.” R. at 15.

In formulating this assessment, Judge Psie gave the opinion of consulting examiner
Dr. Natalie Menendes “some weighfiiiding that it was “partly consistent with the evidence as

a whole.” R. at 19. Judge Patterson noted br. Menendes had concluded “Plaintiff could

3 Judge Patterson also concluded flaintiff's condition did not satisfy ‘@ragraph C” criteria. R. at 15;
see20 C.F.R. part 404, subpart P, app. 1, 88 12.04(C), 12.06(C).
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perform and remember simple, routine, and tigpe tangible tasks, but may have difficulty
with performing complex or multi-step task®aking independent work related decisions, or
engaging in abstract thinking and wdhlat is not routine.” R. at 19.

Judge Patterson gave the opinion of setaminer Dr. Ron Marshall more weight,
finding that it was “mostly consistent with theidence as a whole.” R. at 20. That gentleman,
Judge Patterson observed, had “ogitteat the claimant retains theility to do rotetasks and to
follow at least simple instructions. He algetermined that she may have difficulty with
complex tasks and that she may work better mithimal contact with the public.” R. at 19.

5

At step four, Judge Patterson concluded tRkintiff “is capable of performing past

relevant work as a production workaand stock position.” R. at 20.
6

Alternatively, at step five Judge Patterson doded that “there arether jobs that exist
in significant numbers in the national economy thatclaimant can also perform.” R. at 20.

Thus, Judge Patterson concluded, Riffiwas not disabled. R. at 21.

C

Plaintiff requested a review by the appeals cour8é@eR. at 7. The council declined to

review Judge Patterson’s decision. aR1-6. This appeal followed.
D

In December 2011, Plaintiff filed suit in thiSourt. The case was referred to Judge

Hluchaniuk pursuant to 28 U.S.C. § 636. Rii#i filed a motion for summary judgment.

Defendant then also movéal summary judgment.
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In February 2013, Judge Hluchaniuk iss@ereport recommending that the Court deny
Plaintiff's motion, grant Defendant’s moti, and affirm Judge Patterson’s decision.

Plaintiff filed objections tdhe report and recommendation.

1l
A

The district court “shall maka de novo determination ofdabe portions of the report . . .
to which objection is made.fd. The Court is not obligated to further review the portions of the
report to which no objection was madenomas v. Arpd74 U.S. 140, 149-52 (1985).

The Court reviews the Commissioner’'sc®n to determine whether the “factual
findings . . . are supported by substantial evidencgyfa v. Sec’y of Health & Human Servs.
896 F.2d 1024, 1028 (6th Cir. 1990) (citing 28 U.$C105(g)). “Substantial evidence,” the
Sixth Circuit instructs, “is more than a scllatiof evidence but lesthan a preponderance.”
Brainard v. Sec'’y of Health & Human Sernv889 F.2d 679, 681 (6th Cir. 1989). That is, it “is
such relevant evidence as a reasonable mind ramggfept as adequate to support a conclusion.”
Richardson v. Peraleg02 U.S. 389, 401 (1971).

The Sixth Circuit also cautions that the Commissioner’s “findings based on the credibility
of the applicant are to be accordgeat weight and deferenceWalters v. Comm’r.127 F.3d
525, 531 (6th Cir. 1997). If th€ommissioner’'s decision (inaling the assessment of the
claimant’s credibility) is suppted by substantial evidence, must be affirmed, even if
substantial evidence suppotite& opposite conclusiord.; Her v. Comm’r of Soc. Se203 F.3d

388, 38990 (6th Cir. 1999).
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B
Plaintiff enumerates four objections the report and recommendation. Each is
addressed in turn.
1
Plaintiff first objects that the opinion of DMenendes was not “fairly reflected” by either
Judge Patterson or Judge Hluchaniuk:sRbjections 1. Plaintiff elaborates:

Dr. Menendes did not only conclude that the Plaintiff retained the ability to
perform simple, routine, and repetititasks, as contended by the Magistrate
Judge; but additionally ral more significantly, DrMenendes concluded that
Plaintiff was limited to “understanding,teening, and following simple and one
step instructions,” and would have diffity with “multi-step tasks.” . . .

The Report and Recommendation makes dleatr the Magistrate Judge did not
consider the major discrepancy beem Dr. Menendes’ opinion and the RFC
determination. The Magistrate Judge prbpeites to Plaintiff's argument that
“Dr. Menendes opined that Plaintiffs'iable to understdn retain, and follow
simple and one step instructions,” howevbe Magistrate Judge does not see the
difference between Dr. Menendes’ corsitun and the RFC determination, finding
Plaintiff capable of “simple, routine, petitive work.” The significant difference

is Dr. Menendes’ opined limitation tone step instructions.”

The mere fact that the ALJ’s hypotioal questioning and RFC determination
allowed for “tasks” — plural — reveals ahthe ALJ did not fairly reflect Dr.
Menendes’ opinion that the Plaintiff walibe limited to a job with “one step
instructions” — singular. The failure toifly reflect an expert medical opinion
relied upon by the ALJ is reversible error.
Id. at 2, 4 (brackets and internal citationsitbend) (quoting Report and Recommendation 21; R.
at 249) (citingealy v. Comm’r of Soc. Sg&94 F. 3d 504 (6th Cir. 2010)).
Plaintiff's objection lacks merit.
a

First, Dr. Menendes did not expressly limiaftiff to the simplest tasks involving no

more than “one step instions.” Rather, Dr. Menendecautioned thaPlaintiff “may have
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difficulty with performing complex or multi-stefasks.” R. at 249 (emphasis supplied). She
further found that Plaintiff “is able to understand, retain, and follow simple and one step
instructions. She is able tornfm and remember simple, routirend repetitive tangible tasks.
She does not appear to have angnsdicant intelectual limitations’ R. at 249 (emphasis
supplied).

“Tasks,” plural. In other wals, Dr. Menendes concluded tiiiaintiff can do more than
one thing. And Plaintiff, Dr Menendes further concludedgddes not appear to have any
significant intellectual limitations.” Though self-eviteit bears spelling out: The inability to
perform any task involving more than “oneetinstructions” is a significant intellectual
limitation.

Judge Patterson, in turn, conclddiat Plaintiff is able t@erform “simple,routine, and
repetitive tasks.” R. at 15. This residual functional capacigssessment mirrothat of Dr.
Menendes (who, as noted, found that Plaintiff &ldle to perform . . . simple, routine, and
repetitive . . . tasks” and “does not appedndoe any significant intellectual limitations”).

Because Judge Patterson’s residual functioaphcity determination fairly reflects Dr.
Menendes’s opinion, Plaintiff'srt objection lacks merit.

b
Moreover, to the extent that Judge Patieis decision is inconsistent with Dr.

Menendes'’s opiniofithe decision is supportdy substantial evidence.

* As an aside, it is by no means obvious that Dr. Menendes concluded that Plaintiff was actually limited to
“one step instructions.” As noted, Dr. Menendes concluded that Plaintiff could follow such inesubtit may
have difficulty with “complex or multi-step tasks.” R. 249. Yet she also concluded that Plaintiff did not have
“any significant intellectual limdtions.” R. at 249. To reiterate, thaliility to perform any task involving more
than “one step instructions” is a significant intellectual limitation.
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The Code of Federal Regulations, the SRitcuit observes, establishes “a presumptive
sliding scale of deference to bevgn to various types of opinions.Norris v. Comm’r of Soc.
Sec 461 F. App'x 433, 439 (6th Cir. 2012) (citing 20 C.F.R. §8§ 404.1527(d), 416.927).

At one pole is the opinion @f treating physician, which faccorded the most deference”
due to the “ongoing treatmentlagonship between thpatient and the aping physician.” Id.
(quotation marks omitted) (quotirfgmith v. Comm’r of Soc. Sed82 F.3d 873, 875 (6th Cir.
2007)).

A non-treating source like Dr. Menendes “wblaysically examines the patient but does
not have, or did not have an ongoing treatmelatiomship with the patignfalls next along the
continuum.” Norris, 461 F. App’x at 439 (citin®mith 482 F.3d at 875).

And a nonexamining source, such as Dr. Marshall, “who provides an opinion based
solely on review of the patient’'s existing medicaktords, is afforded the least deference.”
Norris, 461 F. App’x at 439 (citin®mith 482 F.3d at 875). But, ti&ixth Circuit cautions,

[I]t is not aper seerror of law . . . for the ALJo credit a nonexamining source

over a nontreating source. Any recordrign, even that of treating source,

may be rejected by the ALJ when thausce’s opinion is not well supported by

medical diagnostics or if it is @@nsistent with the record.

Norris, 461 F. App’x at 439 (citing 20 C.F.R. 88 404.1527, 416.€21, 594 F.3d at 514).

“Moreover,” the Sixth Circuit notes, “an ALJ @@ only explain itsgasons for rejecting a
treating source because such amiop carries ‘controlling weight” Norris, 461 F. App’x at
439 (citingSmith 482 F.3d at 876). Put differently, an administrative law judge need not give
reasons for not accepting the report afam-treating physician,Ke Dr. Menendes.See Smith
482 F.3d at 876.

Dr. Menendes, as noted, wast a treating source. Sludge Patterson was under no

obligation to explain why he accorded .DMenendes’s opinion oyl “some weight.”
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Nevertheless, Judge Patterson detailed a nuofbeasons why he coluded Plaintiff was not
limited to “one step instructions.”

Reviewing the record, Judge Patterson oleskrthat Plaintiff “can complete most
personal care activities and that she had a dsilieense. Although the claimant reports that
she is highly dependent on other people for hékp,medical evidence shows that she is a good
caregiver. In fact, she informed therapists that of her major stresss was being used by her
family and that she saw herself as a caeago all of them.” R. at 18.

Continuing, Judge Patterson notbat Plaintiff had assertatiat “she could not handle
her finances and that she needed help shopgpirsjores because she had problems reading.
However, she testified that she sometimes geaelwspapers and informed the consultative
examiner that she sometimes reads. Moreaver,consultative examiner’'s notes show that
[Plaintiff] left school due to pregnancy and that she was never enrolled in special education
classes.” R. at 19.

Judge Patterson further noted that Plairfafimitted that she watches television, likes
action movies, and occasionally reads. e Slso goes shopping, occasionally eats out,
periodically goes to the mall, and. sometimes goes to school @mehces and meetings.” R. at
19.

To summarize, Plaintiff cared for herséder son, and her family. She drdvehopped,
and did chores. She went to the movies, th#, rmad parent-teacher conferences. She read,

kept a journal, and even enrollgdclasses to get her GED.

® To the extent Dr. Menendes actually concluded that Plaintiff would have “difficulty” if presented with
anything more than “one step instructions” — whiclPlaintiff's interpretation, but by no means obvious — her
findings are inconsistent. As the reaedoubtless aware at this juncture, she also found that Plaintiff did not have
“any significant intellectual limitations.” And as there igstantial evidence in the recdtdat Plaintiff was capable
of performing a range of tasks that require more than ep instructions” (e.g., driving, reading, caring for a
teenage son), Judge Patterson not crediting libigea limitation would be entirely reasonable.
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Substantial evidence suppordadge Patterson’s finding th&faintiff had the residual
functional capacity to perform “simple, routine, and repetitive tasks.” R. at 15.

Plaintiff's first objection will be overruled.

2

Plaintiff next objects that she was “denied W &nd fair hearing.” Pl.’s Objections 4.
Elaborating, Plaintiff makes twols¢ed sub-objections. First, sbaims that she was denied her
right to representation, explainin:here is simply no evidence of record that demonstrates that
the Plaintiff was ever made ave of or understood that shedha right to reresentation.
Although there are forms containedtive record that describe acsd Security claimant’s right
to representation, there is simply no evidetitat the Plaintiff received or understood such
paperwork.” Id. at 5.

Second and similarly, Plaintiff asserts thag $lvas denied the righo cross-examine the
Vocational Expert, whose evidence the ALJ gklipon in making his determination. During the
hearing the ALJ told the Plaintiff to be ‘patienthile he questioned the Vocational Expert. . . .
The ALJ provided no opportunity for the Plaintiff cross-examine the Vocational Expert and
instead closed the hearingld. at 6.

Plaintiff's arguments lack merit.

a

“Social Security proceedings,” a®ted, “are inquisitorial rathghan adversarial. It is
the ALJ’s duty to investigate the facts andielep the arguments both for and against granting
benefits.” Sims v. Apfel530 U.S. 103, 110-11 (2000) (citiRichardson v. Peralegt02 U.S.

389, 400-01 (1971)).

® Whether she was licensed to do so after June 2010 asotfrom the record. What is clear is that by
Plaintiff's own admission she was driving as recently as six months before the hebeielg. at 289 (discussed
above).
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The administrative law judge has a “specladightened duty to develop the record,”
moreover, “when a claimant is without counselnat capable of preseng an effective case,
and is unfamiliar with hearing proceduredNabours v. Comm’r of Soc. Seb0 F. App’x 272,
275 (6th Cir. 2002) (citindbuncan v. Sec’y of Health & Human Sen&)1 F.2d 847, 856 (6th
Cir.1986)).

“To satisfy this special duty,” the Sixth Cint instructs, “the achinistrative law judge
must scrupulously and conscientiously probe,inbquire of, and explore for all the relevant
facts.” Lashley v. Sec’y of Health & Human Seyvg08 F.2d 1048, 1052 (6th Cir. 1983)
(quotation marks omitted) (quotirgold v. Sec'y of Health, Educ. and Welfa4€63 F.2d 38, 43
(2d Cir. 1972)).

In Lashley for example, the plaintiff, an unnmegsented seventy-nine-year-old stroke
victim with a fifth grade education, displayedidant confusion and ineffective presentation of
his case before the administrative law judge. 708 F.2d at 1052. The Sixth Circuit concluded that
the administrative law judge had not fulfillelis obligation to develop the recordld.
lllustrating the inadequacy dhe judge’s investigation, ¢hcourt reproduced the following
exchange between the administratiaw judge and the plaintiff:

Judge: What do you do in the yard?

Plaintiff: | try to mow the yard.

Judge: Do you use a riding mower or push mower?

Plaintiff: | tried to ride a riding mower but it hurts my head worser than the
push mower.

Judge: You usually use a push mower?

Plaintiff: Yes, sir.
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Id. From this, the administrativaw judge inferred “that plairffiis a vigorous man who prefers
a push mower to a power mowerld. Rejecting this finding, the Sixth Circuit wrote: “This
inference, however, appears to be unfoundddre probing questioningoncerning how often
the activity is attempted, how long he is capatflesustaining the activity, and what adverse
consequences he suffers as a result ofatttesity would undoubtedlyhave provided more
probative information concemmg his physical limitations.’ld.

In this case, unlike irLashley Judge Patterson thoroughéxplored the facts and
circumstances of Plaintiff's claim, eliciting responses that accurately portrayed the extent of her
limitations. (Indeed, in her second objection thenilff identifies no medical evidence that the
judge did not elicit or consider.) RegardiRdgintiff’'s daily activities, for example, Judge
Patterson asked:

Judge: And what do you do during the day?

Plaintiff: Otherthantrying to go to school, nothing.

Judge: I mean do you help yauom with the household chores?

Plaintiff: Yeah if | can but most of the time no. She drives me around and
stuff.

Judge: Well, I mean things like slaing the dishes, vacuuming, dusting,
making the beds, cooking. You don’t do any of that?

Plaintiff: No.

Judge: Why not?

Plaintiff: Because she helps me do it foe. | can’'t — Like doing directions,
| have to have somebody show m&w to do it. Like getting here,
she drove us here. | can’t read the directions. . . .

Judge: Okay. Do you have a driver’s license?

Plaintiff: Yeah, | havene but | don't use it.
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Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

Judge:

Plaintiff:

You don’t drive. When was the last time you drove?

About a year ago.
Why don’t you drive[?]

| just don’t. I'm scared.

You're scared? You amaeed you are going to have a wreck?

That too. I've been in a lof accidents and | don't like to drive.

Well, do you do anything outside the house?
shopping with your mother?

Yes, | go with her.

Okay. Do you go to church?

Sometimes. . ..

| mean do you go

Okay. Do you all go out to eg to the mall?Go to the movies?

Yes.

Sometimes?

Do you read, watch TV?

| watch TV.

What kind of programs?

| like action movies.

Do you read the newspaper, magazines?

| read the newspaper sometimes.

You talked about getting readygtoback to school. What have you

done to prepare yourself for that?

Like [what] you [were] talkingabout. | went and applied to go back

to school.
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R. at 36—38. Plaintiff then elaborated that shatve a high school and completed “applications
to go back to school.” R. at 39.

From this testimony, and the record as a whdudge Patterson found that Plaintiff that
Plaintiff has “mild” restrictions irthe activities of daily living. Rat 14. Theydge noted that
she “admitted that she can occasionally helprhether with chores, that she can go shopping
with others, and that she is able to drive.e Tacord also shows that she takes her son to and
from school, and that she watchekevision, listens to music, andcasionally reads.” R. at 14.

Not only is this finding supported by substantial evidence, it illustrates the manner in
which Judge Patterson scrupulouslyd conscientiously exploredl éhe relevant facts before
reaching his decision.

Plaintiff's objection that Judge Patterson did fudly and fairly develop the record will
be overruled.

b

Because Judge Patterson fulfilled his duty ftyfand fairly develop the record, Plaintiff
is not entitled to a remand based or #Hileged ineffective waiver of couns&eeThomas v.
Barnhart 54 F. App’x 873, 878 (7th Cir. 2003) (“[E]vevhen [a] waiver otounsel is invalid, a
claimant is not entitled to a remand unless thd Adiled in his duty to fully and fairly develop
the record.”).

And, although not necessary to the dexisithe Court notes that it is by no means
apparent that Plaintiff is correct thiag¢r waiver of counsel was ineffective&ef. Thomas54 F.
App’x 873, 877 (7th Cir. 2003) (“This right can baived if the ALJ provides the claimant with

sufficient information to make such a wanknowingly and intéigently.” (citing Thompson v.

" At multiple points during the hearing, Judge Patterson also asked Plaintiff “have you thought of anything
else that you would like me to know?” R. at 48e alsdR. at 42 (quoted above).)
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Sullivan 933 F.2d 581, 584 (7th Cir.1991)Mhat is obvious is tha®laintiff boh “received”
and “understood” her right to representati@eePl.’s Objections 5 (quoted above).

First, Plaintiff had actual noticef her right torepresentation.See42 U.S.C. § 406;
Lamay v. Comm’r of Soc. Se&62 F.3d 503, 507 (2d Cir. 2009) (discussing 8 406). She
acknowledged as much, both in writing and in perseeeR. at 31, 57 (quoted above).

And she understood that right indeed, she repeatedly egised it. Before the first
scheduled hearing, she evidenspught representation with ehlLegal Services of Eastern
Michigan. R. at 100. Ad at that hearing, she asked foromttuance to retairepresentation.

R. at 31 (quoted above). Judge Patterson giahterequest and continued the hearing for four
months to permit Plaintiff time to find a representative. See R. at 11, 101.

When Plaintiff again appeared without coelnsludge Patterson could have reasonably
concluded that by not securing ceehwithin the four month extension, Plaintiff had waived her
right to do so. As the Ninth Circuiecently observed in a related context:

A respondent in immigration proceads has a Fifth Amendment right to

counsel . ... This is not to imply an alien can “game the system” and postpone

deportation proceedings indefinitely silyby not obtaining counsel and refusing

to waive his right to counsel. After wiiag “a reasonable period for obtaining

counsel,” the IJ can proceed eveaufgh the alien is not represented.

United States v. Cisneros-Flore$67 F. App’x 634, 637 (9th Ci2012). Moreover, the Court
reiterates, it notes thaly in passing.

Because Judge Patterson fulfilled his duty ftyfand fairly develop the record, Plaintiff

is not entitled to a remand based on theppted ineffective wiaer of counsel. Thomas 54 F.

App’x at 878.
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c

Similarly unpersuasive is Plaintiffs gument her due process rights were violated
because Judge Patterson “provided no opportufaty the Plaintiff to cross-examine the
Vocational Expert and instead clogeé hearing.” Pl.’s Objection 6.

As a threshold matter, Plaintiff is correcattas a general matter “due process requires
that a claimant be given the right to cross-exa&mndividuals who tesyf” Pl.’s Objections 6
(quotingButler v. Comm’r of Soc. Sed.14 F.3d 1186, at *4 (6th Cir. 1997) (unpublished table
op.)).

And, in general, “the administrative lajudge should, as a matter of courtesy and
fairness, ask an unrepresented claimant if hahaguestions he wishes to ask of a witness.”
Figueroa v. Sec'’y of Health, Ed. & Welfaf&85 F.2d 551, 554 (1st Ct978). But the majority
of circuits agree that “the admstrative law judge does not have @psolute duty to advise an
unrepresented claimant of his right to crosamexe and . . . we would seldom regard this
omission as by itself reason for remandd’; accord Jacobs v. Shalal@97 F.2d 880, at *5 (5th
Cir. 1993) (per curiam) (unpublished table op.)h€ixth Circuit has naddressed the issue.)

In Figueroa for example, the claimant assertéltht “he was denied an effective
opportunity to cross-examine the vocational eXdeecause “he did not know of, and what was

not told of, his right to cross-examine.” 5&52d at 554. The FirsCircuit rejected this

argument, noting that the claimant “made no request to cross-examine” and that “the

administrative law judge does not have an absalutg to advise an unpeesented claimant of
his right to cross-examine.ld. Finding that the lack of notia#id not substantially affect the

claimant’s substantial rights, the court mmsized that the adnistrative law judge’s
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“questioning of both the vocatiohaxpert and appellant was fagearching and even-handed.”
Id.

Similarly, in Jacobsthe administrative law judge did notform the pro se claimant “of
his right to cross-examine.”™997 F.2d 880, at *6. The Fifth Cuit rejected the claimant’s
argument that the administrative law judge’sssion required remand, egohing that the judge
“did engage in a fair, searching, and evendeahquestioning of both [the claimant] and the
vocational expert.” Id. Moreover, the court noted: “[Ehclaimant] has not indicated any
additional evidence he would have produced ifhael been informed of his right to cross
examine. His substantial rights wermot affected by the failure dhe ALJ to inform him of his
right to cross-examine.1d. (footnote omitted).

The Eighth Circuit, it must be acknowledgéds expressed a contrary position (albeit in
dictum). Coffin v. Sullivan 895 F.2d 1206, 1212 (8th Cir.1990) (dicta). Qaffin, the Eighth
Circuit held that an administrative law judge fist required to infornthe claimant’s attorney
that the claimant has a right to cross-exanihe vocational expert. The ALJ is required to
allow the claimant to cross-examine the witness,fitlie claimant’s attorney . . . remains silent
when the opportunity to request cross-examtmmaarises, the right ta@ross-examination is
waived.” Id. (citation omitted) (citingNVallace v. Bowern869 F.2d 187, 194 (3d Cir. 1988)). In
passing, the court went on to note:

If Coffin had been unrepresented, heuld not have waived his right to cross-

examination. If a claimant represents hethisthe ALJ has a special responsibility

to inform the claimant that he hake right of cross-examination. Coffin,

however, was represented by a lawyer, an individual who is presumed to know

about the right of cross-examination.

Coffin, 895 F.2d at 1212.
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The Sixth Circuit, as noted, hast addressed the issue. Aadeone district court within
the Sixth Circuit has, however, and found the apgpinoof the First and Fifth Circuits preferable
to that of the Eighth. Chadwell v. Astruel44 Soc. Sec. Rep. Serv. 307, 2009 WL 2448443, at
*3 (E.D. Ky. Aug. 10, 2009) (Coffman, J.)

This Court agrees. As noted, social secupityceedings “are inquisitorial rather than
adversarial.” Sims v. Apfel530 U.S. at 110. The cross-exantima of witnesses, however, is
the product not of the inquisital systems of continentdturope, but “[tjhe common-law
tradition . . . of live testimony in cousubject to adversarial testingCrawford v. Washingtgn
541 U.S. 36, 43 (2004)see generallyTom Cummins, NoteDanforth v. Minnesota: The
Confrontation Clause, Rmactivity, and Federalism17 Geo. Mason L. Rev. 255, 259-62
(2009) (providing background on historical origmscommon law right of cross-examination).
In an inquisitorial system, in contrast, thedge is principally respoitde for directing the
guestions. See generalhAntonia Sherman, CommerBympathy for the Devil: Examining A
Defendant’s Right to Confront Befaitee InternationaWar Crimes Tribungl10 Emory Int”l L.
Rev. 833, 866 (1996) (observing tHat the inquisitorial systema judge is responsible for
examining witnesses; thus, the importancerots-examination and a face-to-face confrontation
is diminished”).

Here, Judge Patterson in no way hinderdintiff from asking questions of the
vocational expert, Ms. Tremblay. He concluded examination of Plaintiff by asking: “Ms.
Thomas, is there anything else wrong with you ttoat want to tell me or talk to me about?” R.
at 42. “No,” Plaintiff answered."Alright then, if you'll just be patient | am going to ask Ms.

Tremblay a few questions and then [when] | finslking to her Ill talk to you again.” R. at 43.
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Ms. Tremblay was then questioned bydde Patterson. When he concluded the
qguestioning, Plaintiff remained silent. So JudRgterson spoke up, again asking Plaintiff: “Ms.
Thomas, have you thought of anything else thatwould like me to know?” R. at 45. Plaintiff
answered: “No, thank you.” R. 46. She did not seek to agky questions of Ms. Tremblay.
Plaintiff thus waived her right cross-examine Ms. Tremblay.

Thus, Judge Patterson did not prevent PEifrom asking questions of the vocational
expert, Ms. Tremblay. Although the judge did ngpressly inform Plaintiff that she had a right
to question Ms. Tremblay, as iRigueroa and JacobsJudge Patterson engaged in a fair,
searching, and even-handed questig of both Plaintiff and Ms. Tremblay. Although the best
practice may be to tell pro se claimants like Ri#iof their right to question witnesses, given
the inquisitorial nature of the procerdinot doing so does not offend due process.

Moreover, as inJacobs Plaintiff has not indicated any additional evidence she would
have produced or testimony she would have eticiteshe had been infmed of her right to
cross-examine the vocational expérhus, Judge Patterson not eegsly informing Plaintiff that
she had the right of cross-examiiion did not affect Rintiff's substantiakights. Put simply,
Plaintiff has not shown how exgssly informing her of the ght to question Ms. Tremblay
would have made a difference.

Plaintiff's second objection will be overruled.

3

In Plaintiff's third objection, she reiterates her first objectod a portion of her second.
Plaintiff writes:

Again, as articulated in Plaintiff€bjection No. 1, the Vocational Expert

testimony with regard to the Plaintiff's ility to perform anywork was tainted by

the ALJ’s failure to fairly reflect the relied upon expert medical evidence and
adequately portray all of Plaintiff's limiti@ns to the Vocational Expert. Further,
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Plaintiff’'s denial of her due process right to crosaraie the Vocational Expert
taints both the expert’s testimongchthe ALJ’s final determination.

Pl.’s Objections 7. For reasons detdibbove, this objection lacks merit.

Briefly, Judge Patterson’s residual functional capacity assessment fairly reflects the
medical evidence and Plaintiffemitations. And not expresslinstructing Plaintiff that she
could cross-examine Ms. Tremblay did affect Plaintiff’ssubstantial rights.

Plaintiff's third objection will be overruled.

4

Fourth and finally, Plaintiff agin reasserts that Judge Patterson “failed to fully develop
the record despite his heightened duatylo so.” Pl.’s Objections 7.

For reasons explained aboveaiRtiff's argument lacks merit. Briefly, Judge Patterson
scrupulously explored thacts and circumstances of the plditgiclaim. He elicited responses
that accurately portrayed the extent ofr hienitations. And his decision is supported by
substantial evidence.

Plaintiff's fourth objection will be overruled.

v

Accordingly, it iSORDERED that Plaintiff’'s objection tdudge Hluchaniuk’s report and
recommendation (ECF No. 20)0@VERRULED.

It is further ORDERED that the Judge Hluchaniuk'spert and recommendation (ECF
No. 17) isADOPTED.

It is furtherORDERED that Plaintiff's motion for ssnmary judgment (ECF No. 11) is

DENIED.
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It is furtherORDERED that Defendant’s motion for summary judgment (ECF No. 14) is
GRANTED.

It is furtherORDERED that the decision dhe Commissioner i@FFIRMED .

s/Thomas L. Ludington
THOMASL. LUDINGTON
UnitedState<District Judge

Dated: March 26, 2013

PROOF OF SERVICE

The undersigned certifies that a copy of the foregoing
order was served upon each attorney or party of recorfl
herein by electronic meaws first class U.S. mail on
March 26, 2013.

s/Tracy A. Jacobs
TRACY A. JACOBS
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