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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

CHRISTINE WEILER,
Raintiff,
V. Cas&umberl12-12402
Honorabl&@homasL. Ludington

DRAPER CHEVROLET CO.,

Defendant.
/

OPINION AND ORDER DENYING MOTION FOR RECONSIDERATION
Federal Rule of Civil Procedure 8(a)(2) regsithat a pleading cah a “short and plain
statement of the claim showing that the pleadentgled to relief.” In a pair of recent landmark

nl

decisions sometimes shorthanded Bwitjbal”~ the Supreme Court clarified that to state a claim

a complaint must contain sufficient factual matter, accepted as true, to “state a
claim to relief that is plausible on its fateA claim has facial plausibility when
the plaintiff pleads factuatontent that allows the court to draw the reasonable
inference that the defendantieble for the misconduct alleged.
Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (citation omitted) (quotiBgll Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007)).
In evaluating whether a claim has facial plaugy, however, a distat court must also
continue to “construe the complaint in the lighbst favorable to the plaintiff, accept its

allegations as true, and draN reasonable inferences in favor of the plaintifBassett v. Nat'l

Collegiate Athletic Ass 628 F.3d 426, 430 (6th Cir. 2008) (quotidgectv, Inc. v. Trees87

! See generall\Cristina Calvar, Note“Twigbal”: A Political Tool, 37 J. Legis. 200, 202 n.21 (2012)
(observing that [tlhe nickname ‘Twigbal’ has gained increasing popularity when collectively referring to the
heightened pleading requirements set fortiMapmblyandligbal’); cf. RHJ Med. Ctr., Inc. v. City of DuBgig54
F. Supp. 2d 723, 730 (W.D. Pa. 2010) (“There is a ‘new sheriff in town’ . . . and his nafmagbdl.”); David
Mills, Twombly Courtoons (Oct. 23, 2009) (providing illustrationTafigbals effect on some plaintiffsgvailable
at http://www.courtoons.net/2009/10/23/twombly/.
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F.3d 471, 476 (6th Cir. 2007gee alscErie Cnty., Ohio v. Morton Salt, IncZ/02 F.3d 860 (6th
Cir. 2012) (same).

In this Family Medical Leave Act case, tp&intiff sought leave to file an amended
complaint. The defendant opposed the motiomtending that the motion should be denied as
futile because the proposed amended complaint did not state a claim. The Court granted the
plaintiffs motion. The dEendant moves for the Court to oesider its decision. Essentially,
Defendant asks the Court to construe the compiaithe light most favorable to the defendant
rather than the plaintiff and to draw reasonable inferencestime plaintiff's favor.

Twigbal may have, as a practical matter, ¢eda“a more demanding standard that
requires a greater factual foutida than previously was geired.” Arthur R. Miller, From
Conley to Twombly to Igbal: A Double Play the Federal Rules of Civil Procedu@) Duke
L.J. 1,19 (2010). It did not, however, reverse thditional rules which paytgets the benefit of
the best light and all reasonable inferences. The defendant’s motion for reconsideration will be
denied.

|

As the defendant continues to contend tit proposed amended complaint is futile
because it would not withstand a motion to dssrpursuant to Federal Rule of Civil Procedure
12(b)(6), for present purposes the following fdobsn the proposed complaint are assumed to be
true.

A

Plaintiff Christine Weiler bgan working for Defendant Rper Chevrolet in 2000.

Proposed Am. Compl. § 8 (“Am. Compl.”). Hired a body shop manager, Plaintiff remained

employed by Defendant in that capacity for the next dec&de.id § 17.



In 2009, Plaintiff underwent spinal fusion surgerid. § 9. The following year, she
underwent a hysterectomyd. In November 2010, Plaintiff attempted suicidd. § 10.

“From July 21, 2011 to July 22011,” the proposed amendedwuaint allegs, Plaintiff
notified Defendant that she would not be cogito work because dfer “serious health
condition. Plaintiff was having serious back psht and mental health issues, stemming from
the medication for her spinal fusion in 2009 and hysterectomy in 20407’ 9.

“On July 25, 2011,” the proposed amended complaontinues, “Plaintiff called and left
a message with her manager that she would agmibe into work because she was feeling like
she did last November (Plaintiff attempted glecthe prior November).” Am. Compl. { 10.

She went to her primary care @gian, Dr. Minoo Khetarpalld. Dr. Khetarpal wrote a
note explaining that Plaintiff wasable to work on July 25 andndénher to the emergency room.
Id.; see id Ex. A (attaching doctor’s note).

Later in the day on July 25, Phiff sent a text message ber manager. Am. Compl. 1
12. Notifying Defendant that Plaintiff was inettemergency room, Plaintiff further informed
Defendant that she was being admitted to Pathways, a residential treatment flacilifyff 12—
14. “Medical documentation” was also faxedtefendant by both Pathways and Dr. Khetarpal.
Id. § 16. Defendant did not respond to eitRkintiff or her health care providerSee id | 15.

On July 26, 2011, while Plaintiff was still reggig inpatient treatment at Pathways (she
received inpatient care at Patys from July 25 through JuB8), she had her mother contact
Defendant “to confirm that the employer receivtied faxes from Plaintiffs medical provide[rs].”
Id. 1 15. Defendant “confirmed thpt] received the documents.Defendant went on to inform
Plaintiff's mother “that it did not mattéand that Plaintiff was terminated.

This litigation ensued.



B

In June 2012, Plaintiff filed suit against Defentan this Court claiming violations of the
Family Medical Leave Act, 29 U.S.C. § 2601 ef.sén lieu of answeng, Defendant moved to
dismiss pursuant to Rule 12(b)(6) and to stiiscovery pending resolution of the motion to
dismiss. ECF No. 6.

On August 29, 2012, the motion was granted in part and denied in part. ECF No. 11.
Dismissing the complaint without prejudicegetiCourt ordered that any motion to amend the
complaint must be filed on or before September 13, 2012.

On September 12, 2012, Plaintifie a motion for leave to filan amended complaint.
ECF No. 12. Defendant opposed the motion, asdhasserting that leave to amend should be
denied because the proposed amended complaés not state a claion which relief may be
granted. The Court granted Plaintiff's motidm. pertinent parthe Court explained:

The evidence in this case demonstrétes Plaintiff invoked FMLA protection, at

least in viewing the evidendeom her point of viewas this Court must on the

present standard of review. Theoposed amended complaint alleges that

Plaintiff received inpatient care at a resitlal treatment facility, Pathways, from

July 25 through July 28. This qualifies as a “serious health condition” under the

FMLA.

Plaintiff notified Defendant that she wat the emergency room and was being

admitted Pathways on July 25. Pathways also provided notice, faxing “[m]edical

documentation” to Defendant. Thiwas sufficient to reasonably apprise

Defendant of Plaintiff's need to takene off for an FMLA-qualifying serious

health condition. Plaintiff’s motion foeave to file an amended complaint will be

granted.

Defendant now moves for recatsration of that decision.
[

A motion for reconsiderationvill be granted only if themoving party identifies “a

palpable defect by which theowart and the parties . . . wergisled” and demonstrates that



correcting the defect “will result in a different disposition of the case.” E.D. Mich. L.R.
7.1(h)(3). A “palpable defect” is one that isbtaous, clear, unmistakable, manifest or plain.”
Scozzari v. City of Clar&’23 F. Supp. 2d 974, 981-82 (E.D. Mich. 2010) (qudilnged States
v. Cican 156 F. Supp. 2d 661, 668 (E.D. Mich. 20013ff'd sub nom.Scozzari v.
Miedzianowski454 F. App’x 455 (6th Cir. 2012). A ad will generally not “grant motions for
reconsideration that merely present the sasmees ruled upon by the court.” E.D. Mich. L.R.
7.1(h)(3).
[l

In moving for reconsideration, Defendant mskéree principal arguments. Each is

addressed in turn.
A

Defendant first asserts that the Court commitiepalpable error because it “assumed as
part of its ruling facts that Platiff did not plead in her propes Amended Complaint.” Def.’s
Mot. for Reconsideration 5. Specifically, 8adant asserts thath# Court impermissibly
impute[d] to Defendant knowledge of what ‘Pathways’ wdsd.” Defendant elaborates:

Plaintiff does not allege, nas it proper for the Court to assume, that she told

Defendant that Pathways was “a resid@nnhpatient progra,” that Defendant

otherwise had any knowledge of what “Patlys” was, or that by stating she was

being admitted to Pathways, Plaintiff was informing Defendant of a serious

health condition.
Id. Contrary to Defendant’s contention, thiéiegations in the propesl amended complaint

plausibly suggest that Plaintiffflormed Defendant of a “seriodrealth condition,” as that term

is defined in the FMLA.

2 As the Court previously explained in granting Riifi leave to amend, the FMLA defines a “serious
health condition” in part as a “mental condition that involves . . . inpatient care in a . . . residential medical care
facility.” 29 U.S.C. § 2611(11)(A).



Specifically, the allegations come in pagiraphs 10 through 16 of the proposed amended
complaint. Paragraph 10 alleges: “On July 211, Plaintiff called and left a message with her
manager that she would again not be intakwbecause she was feeling like she did last
November (Plaintiff attempted suicide the pricwieémber).” Paragraph Hlleges that Plaintiff
then went to her doctor, who “sent Plaintiff tee emergency room.” Paragraph 12 alleges:
“Later on July 25, 2011, Plaintiff xéed her manager, statingathshe was in the emergency
room, and was being admitted to Pathways.” d@ragh 13 alleges that Plaintiff was “admitted
in patient” to Pathways. Paragraph 14 expldingt Pathways “is a residential treatment
facility.” Paragraph 15 allege “Plaintiff had her Mother antact the Defendant on July 26,
2011, to confirm that [Defendant] received th&efm from Plaintiff's medical provide[rs], and
[Defendant] confirmed that they received thewwnents.” And finally, paragraph 16 reiterates:
“Medical documentation from Pathways and Plaintiff’'s primary careipiayswere provided to
[Defendant].”

Construed in a light most favorable to Ptdfrand drawing all reasonable inferences in
her favor, these allegations are sufficient to gilaly suggest that Defendant was on notice that
Plaintiff was being admitted to raee inpatient mental health care.

Reinforcing this conclusion 8avin v. Honda of Amara Manufacturing., Ing 346 F.3d
713 (6th Cir. 2003). There, the plaintiff informéte defendant he had been in a motorcycle
accident and had just been released from the hosfiteht 725. Based on those facts, the Sixth
Circuit concluded it was Defendant’s burdeninquire further to determine if FMLA leave
applied. Id. As inCavin if Defendant here lacked sufficienformation about Plaintiff's reason

for needing to take leave, tauld have inquired further.



“The ostrich is a noble animal,” Judge Posner recently obser@mhzalez-Servin v.
Ford Motor Co, 662 F.3d 931, 934 (7th Cir. 2011). Butdgtnot a proper model for a court
evaluating whether a complaint gata claim on which relief may lgganted. Read as a whole,
the allegations in the proposed amended complaeusibly suggest that Plaintiff informed
Defendant of a “serious health condition” as that term is defined in the FMLA.

B

Next, Defendant asserts that the Court erred because it “accepted as true allegations in
Plaintiff's proposed Amended Complaint that directhntradicted the exhiis attached thereto.”
Def.’s Mot. 5. Defendant writes:

[T]he Court also cited to Plaintiff's lalgation that Pathways faxed “medical

documentation” to Defendant, as furtresidence that Plaintiff gave Defendant

adequate notice of her need for FMU@ave prior to her termination. An

examination of the only medical docun&iion from Pathways attached by

Plaintiff to her proposed Amended Colaipt, however, reveals that this

documentation was not completed until July 28, 2011.
Id. at 6 (citation and emphasis omitted). Again, Defendant’s argument lacks merit.

Plaintiff attached two exhibit® her proposed amended complaint. The first is a doctor’'s
note dated July 25, 2011, which specifies that Plaintiff is “unable to work.” The second is a
discharge form from Pathwaywhich identifies Plaintiff's‘admission date” as July 25, 2011,
and her “discharge date” as July 28, 2011.

Neither of these exhibits contradict the gl&ons in the proposed amended complaint.
On the contrary, they confirm that Plaintiff saw her doctor on July 25, 2011, was admitted to
Pathways that day, and wdischarged on July 28.

Naturally, Plaintiff's discharge form could nbave been faxed to Defendant on July 25.

The proposed amended complaint does not allegeit was. Rathems noted, paragraph 15

simply asserts that Defendant received “fakesn Plaintiff's medical provide[rs].” And



paragraph 16 asserts: “Medical documentatimm Pathways and Plaintiffs primary care
physician were provided to the employer by Pl&istimedical providers in a timely fashion.”
Nowhere in the proposed amended complaint &léged that the two exhibits were faxed to
Defendant on July 25.
Defendant has not identified alpable defecin the order.
C

Finally, Defendant asserts: tt§ping Plaintiff's proposeddmended Complaint down to
the actual factual allegations made by Pldintifithout unreasonable inferences, and without
consideration of allegations thaire directly contradicted by g¢hexhibits attached thereto,
Plaintiffs proposed Ameded Complaint fails to state a psibie claim.” Def.’s Mot. 6.
Defendant then reiterates the arguments preljicassed in its opposiin to Plaintiff's motion
for leave to file an amended complaint.

For reasons discussed abovefddeant’'s assertions thatetfCourt made “unreasonable
inferences” and that the allegations in thegmsed amended complaint are “contradicted by the
exhibits attached thereto” lack merit. AsfBradant’s premise is unfoued, its conclusion is as
well. And finally, as noted, a motion for recoreidtion is not the proper vehicle for repeating
the same arguments previously decided.

v

Accordingly, it iSORDERED that Defendant’s motion faeconsideration (ECF No. 17)

is DENIED.
s/Thomas L. Ludington

THOMASL. LUDINGTON
UnitedState<District Judge

Dated: January 31, 2013






